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SECURITIES ACT OF 1933
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SECURITIES ACT OF 1933

(References in brackets ø ¿ are to title 15, United States Code)

AN ACT To provide full and fair disclosure of the character of securities sold in
interstate and foreign commerce and through the mails, and to prevent frauds in
the sale thereof, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

TITLE I

SHORT TITLE

SECTION 1. ø77a¿ This title may be cited as the ‘‘Securities Act
of 1933’’.

DEFINITIONS

SEC. 2. ø77b¿ (a) DEFINITIONS.—When used in this title, unless
the context otherwise requires—

(1) The term ‘‘security’’ means any note, stock, treasury
stock, security future, bond, debenture, evidence of indebted-
ness, certificate of interest or participation in any profit-shar-
ing agreement, collateral-trust certificate, preorganization cer-
tificate or subscription, transferable share, investment con-
tract, voting-trust certificate, certificate of deposit for a secu-
rity, fractional undivided interest in oil, gas, or other mineral
rights, any put, call, straddle, option, or privilege on any secu-
rity, certificate of deposit, or group or index of securities (in-
cluding any interest therein or based on the value thereof), or
any put, call, straddle, option, or privilege entered into on a
national securities exchange relating to foreign currency, or, in
general, any interest or instrument commonly known as a
‘‘security’’, or any certificate of interest or participation in, tem-
porary or interim certificate for, receipt for, guarantee of, or
warrant or right to subscribe to or purchase, any of the fore-
going.

(2) The term ‘‘person’’ means an individual, a corporation,
a partnership, an association, a joint-stock company, a trust,
any unincorporated organization, or a government or political
subdivision thereof. As used in this paragraph the term ‘‘trust’’
shall include only a trust where the interest or interests of the
beneficiary or beneficiaries are evidenced by a security.

(3) The term ‘‘sale’’ or ‘‘sell’’ shall include every contract of
sale or disposition of a security or interest in a security, for
value. The term ‘‘offer to sell’’, ‘‘offer for sale’’, or ‘‘offer’’ shall
include every attempt or offer to dispose of, or solicitation of
an offer to buy, a security or interest in a security, for value.
The terms defined in this paragraph and the term ‘‘offer to
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buy’’ as used in subsection (c) of section 5 shall not include pre-
liminary negotiations or agreements between an issuer (or any
person directly or indirectly controlling or controlled by an
issuer, or under direct or indirect common control with an
issuer) and any underwriter or among underwriters who are or
are to be in privity of contract with an issuer (or any person
directly or indirectly controlling or controlled by an issuer, or
under direct or indirect common control with an issuer). Any
security given or delivered with, or as a bonus on account of,
any purchase of securities or any other thing, shall be conclu-
sively presumed to constitute a part of the subject of such pur-
chase and to have been offered and sold for value. The issue
or transfer of a right or privilege, when originally issued or
transferred with a security, giving the holder of such security
the right to convert such security into another security of the
same issuer or of another person, or giving a right to subscribe
to another security of the same issuer or of another person,
which right cannot be exercised until some future date, shall
not be deemed to be an offer or sale of such other security; but
the issue or transfer of such other security upon the exercise
of such right of conversion or subscription shall be deemed a
sale of such other security. Any offer or sale of a security fu-
tures product by or on behalf of the issuer of the securities
underlying the security futures product, an affiliate of the
issuer, or an underwriter, shall constitute a contract for sale
of, sale of, offer for sale, or offer to sell the underlying securi-
ties.

(4) The term ‘‘issuer’’ means every person who issues or
proposes to issue any security; except that with respect to cer-
tificates of deposit, voting-trust certificates, or collateral-trust
certificates, or with respect to certificates of interest or shares
in an unincorporated investment trust not having a board of
directors (or persons performing similar functions) or of the
fixed, restricted management, or unit type, the term ‘‘issuer’’
means the person or persons performing the acts and assuming
the duties of depositor or manager pursuant to the provisions
of the trust or other agreement or instrument under which
such securities are issued; except that in the case of an unin-
corporated association which provides by its articles for limited
liability of any or all of its members, or in the case of a trust,
committee, or other legal entity, the trustees or members
thereof shall not be individually liable as issuers of any secu-
rity issued by the association, trust, committee, or other legal
entity; except that with respect to equipment-trust certificates
or like securities, the term ‘‘issuer’’ means the person by whom
the equipment or property is or is to be used; and except that
with respect to fractional undivided interests in oil, gas, or
other mineral rights, the term ‘‘issuer’’ means the owner of any
such right or of any interest in such right (whether whole or
fractional) who creates fractional interests therein for the
purpose of public offering.

(5) The term ‘‘Commission’’ means the Securities and
Exchange Commission.
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1 The words ‘‘Philippine Islands’’ were deleted from the definition of the term ‘‘Territory’’ on
the basis of Presidential Proclamation No. 2695, effective July 4, 1946 (11 F.R. 7517; 60 Stat.
1352), which granted independence to the Philippine Islands.

(6) The term ‘‘Territory’’ means Puerto Rico, the Virgin Is-
lands, and the insular possessions of the United States. 1

(7) The term ‘‘interstate commerce’’ means trade or com-
merce in securities or any transportation or communication re-
lating thereto among the several States or between the District
of Columbia or any Territory of the United States and any
State or other Territory, or between any foreign country and
any State, Territory, or the District of Columbia, or within the
District of Columbia.

(8) The term ‘‘registration statement’’ means the statement
provided for in section 6, and includes any amendment thereto
and any report, document, or memorandum filed as part of
such statement or incorporated therein by reference.

(9) The term ‘‘write’’ or ‘‘written’’ shall include printed,
lithographed, or any means of graphic communication.

(10) The term ‘‘prospectus’’ means any prospectus, notice,
circular, advertisement, letter, or communication, written or by
radio or television, which offers any security for sale or con-
firms the sale of any security; except that (a) a communication
sent or given after the effective date of the registration state-
ment (other than a prospectus permitted under subsection (b)
of section 10) shall not be deemed a prospectus if it is proved
that prior to or at the same time with such communication a
written prospectus meeting the requirements of subsection (a)
of section 10 at the time of such communication was sent or
given to the person to whom the communication was made,
and (b) a notice, circular, advertisement, letter, or communica-
tion in respect of a security shall not be deemed to be a pro-
spectus if it states from whom a written prospectus meeting
the requirements of section 10 may be obtained and, in addi-
tion, does no more than identify the security, state the price
thereof, state by whom orders will be executed, and contain
such other information as the Commission, by rules or regula-
tions deemed necessary or appropriate in the public interest
and for the protection of investors, and subject to such terms
and conditions as may be prescribed therein, may permit.

(11) The term ‘‘underwriter’’ means any person who has
purchased from an issuer with a view to, or offers or sells for
an issuer in connection with, the distribution of any security,
or participates or has a direct or indirect participation in any
such undertaking, or participates or has a participation in the
direct or indirect underwriting of any such undertaking; but
such term shall not include a person whose interest is limited
to a commission from an underwriter or dealer not in excess
of the usual and customary distributors’ or sellers’ commission.
As used in this paragraph the term ‘‘issuer’’ shall include, in
addition to an issuer, any person directly or indirectly control-
ling or controlled by the issuer, or any person under direct or
indirect common control with the issuer.

(12) The term ‘‘dealer’’ means any person who engages
either for all or part of his time, directly or indirectly, as agent,
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1 29 U.S.C. 1001 et seq. [Printed in appendix to this volume.]

broker, or principal, in the business of offering, buying, selling,
or otherwise dealing or trading in securities issued by another
person.

(13) The term ‘‘insurance company’’ means a company
which is organized as an insurance company, whose primary
and predominant business activity is the writing of insurance
or the reinsuring of risks underwritten by insurance compa-
nies, and which is subject to supervision by the insurance com-
missioner, or a similar official or agency, of a State or territory
or the District of Columbia; or any receiver or similar official
or any liquidating agent for such company, in his capacity as
such.

(14) The term ‘‘separate account’’ means an account estab-
lished and maintained by an insurance company pursuant to
the laws of any State or territory of the United States, the Dis-
trict of Columbia, or of Canada or any province thereof, under
which income, gains and losses, whether or not realized, from
assets allocated to such account, are, in accordance with the
applicable contract, credited to or charged against such account
without regard to other income, gains, or losses of the insur-
ance company.

(15) The term ‘‘accredited investor’’ shall mean—
(i) a bank as defined in section 3(a)(2) whether acting

in its individual or fiduciary capacity; an insurance com-
pany as defined in paragraph (13) of this subsection; an
investment company registered under the Investment
Company Act of 1940 or a business development company
as defined in section 2(a)(48) of that Act; a Small Business
Investment Company licensed by the Small Business
Administration; or an employee benefit plan, including an
individual retirement account, which is subject to the pro-
visions of the Employee Retirement Income Security Act of
1974,1 if the investment decision is made by a plan fidu-
ciary, as defined in section 3(21) of such Act, which is
either a bank, insurance company, or registered invest-
ment adviser; or

(ii) any person who, on the basis of such factors as
financial sophistication, net worth, knowledge, and experi-
ence in financial matters, or amount of assets under man-
agement qualifies as an accredited investor under rules
and regulations which the Commission shall prescribe.
(16) The terms ‘‘security future’’, ‘‘narrow-based security

index’’, and ‘‘security futures product’’ have the same meanings
as provided in section 3(a)(55) of the Securities Exchange Act
of 1934.
(b) CONSIDERATION OF PROMOTION OF EFFICIENCY, COMPETI-

TION, AND CAPITAL FORMATION.—Whenever pursuant to this title
the Commission is engaged in rulemaking and is required to
consider or determine whether an action is necessary or appro-
priate in the public interest, the Commission shall also consider, in
addition to the protection of investors, whether the action will pro-
mote efficiency, competition, and capital formation.



7 Sec. 3SECURITIES ACT OF 1933

1 Additional exemptions contained at: 7 U.S.C. 1932(d)(6); 12 U.S.C. 1455, 1717, 1719, 1723c;
15 U.S.C. 77c, note; 20 U.S.C. 1087–2, 1087hh; 22 U.S.C. 283(h), 285h, 286k–1, 290i–9; 43
U.S.C. 1625; and 45 U.S.C. 720. [Printed in appendix to this volume except for 7 U.S.C.
1932(d)(6) and 15 U.S.C. 77c.]

SEC. 2A. ø77b–1¿ SWAP AGREEMENTS.
(a) NON-SECURITY-BASED SWAP AGREEMENTS.—The definition

of ‘‘security’’ in section 2(a)(1) of this title does not include any non-
security-based swap agreement (as defined in section 206C of the
Gramm-Leach-Bliley Act).

(b) SECURITY-BASED SWAP AGREEMENTS.—
(1) The definition of ‘‘security’’ in section 2(a)(1) of this title

does not include any security-based swap agreement (as de-
fined in section 206B of the Gramm-Leach-Bliley Act).

(2) The Commission is prohibited from registering, or re-
quiring, recommending, or suggesting, the registration under
this title of any security-based swap agreement (as defined in
section 206B of the Gramm-Leach-Bliley Act). If the Commis-
sion becomes aware that a registrant has filed a registration
statement with respect to such a swap agreement, the Com-
mission shall promptly so notify the registrant. Any such reg-
istration statement with respect to such a swap agreement
shall be void and of no force or effect.

(3) The Commission is prohibited from—
(A) promulgating, interpreting, or enforcing rules; or
(B) issuing orders of general applicability;

under this title in a manner that imposes or specifies reporting
or recordkeeping requirements, procedures, or standards as
prophylactic measures against fraud, manipulation, or insider
trading with respect to any security-based swap agreement (as
defined in section 206B of the Gramm-Leach-Bliley Act).

(4) References in this title to the ‘‘purchase’’ or ‘‘sale’’ of a
security-based swap agreement shall be deemed to mean the
execution, termination (prior to its scheduled maturity date),
assignment, exchange, or similar transfer or conveyance of, or
extinguishing of rights or obligations under, a security-based
swap agreement (as defined in section 206B of the Gramm-
Leach-Bliley Act), as the context may require.

EXEMPTED SECURITIES 1

SEC. 3. ø77c¿ (a) Except as hereinafter expressly provided, the
provisions of this title shall not apply to any of the following
classes of securities:

(1) Reserved.
(2) Any security issued or guaranteed by the United States

or any Territory thereof, or by the District of Columbia, or by
any State of the United States, or by any political subdivision
of a State or Territory, or by any public instrumentality of one
or more States or Territories, or by any person controlled or
supervised by and acting as an instrumentality of the Govern-
ment of the United States pursuant to authority granted by
the Congress of the United States; or any certificate of deposit
for any of the foregoing; or any security issued or guaranteed
by any bank; or any security issued by or representing an in-
terest in or a direct obligation of a Federal Reserve bank; or
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1 Section 103(c) of the Internal Revenue Code of 1954 redesignated as section 103(b) by section
1901(a)(17) of Pub. L. 94–455 (26 U.S.C. 103(b)). [Printed in appendix to this volume.]

2 Paragraph (7) redesignated as paragraph (13) (26 U.S.C. 103(b)(13)). [Printed in appendix
to this volume.]

3 26 U.S.C. 401. [Printed in appendix to this volume.]
4 26 U.S.C. 404(a)(2). [Printed in appendix to this volume.]
5 26 U.S.C. 414(d). [Printed in appendix to this volume.]
6 26 U.S.C. 403(b). [Printed in appendix to this volume.]

any interest or participation in any common trust fund or simi-
lar fund that is excluded from the definition of the term
‘‘investment company’’ under section 3(c)(3) of the Investment
Company Act of 1940; or any security which is an industrial
development bond (as defined in section 103(c)(2) of the Inter-
nal Revenue Code of 1954) 1 the interest on which is excludable
from gross income under section 103(a)(1) of such Code if, by
reason of the application of paragraph (4) or (6) of section
103(c) of such Code (determined as if paragraphs (4)(A), (5),
and (7) 2 were not included in such section 103(c)), paragraph
(1) of such section 103(c) does not apply to such security; or
any interest or participation in a single trust fund, or in a col-
lective trust fund maintained by a bank, or any security aris-
ing out of a contract issued by an insurance company, which
interest, participation, or security is issued in connection with
(A) a stock bonus, pension, or profit-sharing plan which meets
the requirements for qualification under section 401 of the In-
ternal Revenue Code of 1954,3 (B) an annuity plan which
meets the requirements for the deduction of the employer’s
contributions under section 404(a)(2) of such Code,4 or (C) a
governmental plan as defined in section 414(d) of such Code 5

which has been established by an employer for the exclusive
benefit of its employees or their beneficiaries for the purpose
of distributing to such employees or their beneficiaries the cor-
pus and income of the funds accumulated under such plan, if
under such plan it is impossible, prior to the satisfaction of all
liabilities with respect to such employees and their bene-
ficiaries, for any part of the corpus or income to be used for,
or diverted to, purposes other than the exclusive benefit of
such employees or their beneficiaries, other than any plan de-
scribed in clause (A), (B), or (C) of this paragraph (i) the con-
tributions under which are held in a single trust fund or in a
separate account maintained by an insurance company for a
single employer and under which an amount in excess of the
employer’s contribution is allocated to the purchase of securi-
ties (other than interests or participations in the trust or sepa-
rate account itself) issued by the employer or any company di-
rectly or indirectly controlling, controlled by, or under common
control with the employer, (ii) which covers employees some or
all of whom are employees within the meaning of section
401(c)(1) of such Code, or (iii) which is a plan funded by an an-
nuity contract described in section 403(b) 6 of such Code. The
Commission, by rules and regulations or order, shall exempt
from the provisions of section 5 of this title any interest or par-
ticipation issued in connection with a stock bonus, pension,
profit-sharing, or annuity plan which covers employees some or
all of whom are employees within the meaning of section
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1 26 U.S.C. 521. [Printed in appendix to this volume.]
2 26 U.S.C. 501(c)(16). [Printed in appendix to this volume.]

401(c)(1) of the Internal Revenue Code of 1954, if and to the
extent that the Commission determines this to be necessary or
appropriate in the public interest and consistent with the pro-
tection of investors and the purposes fairly intended by the pol-
icy and provisions of this title. For purposes of this paragraph,
a security issued or guaranteed by a bank shall not include
any interest or participation in any collective trust fund main-
tained by a bank; and the term ‘‘bank’’ means any national
bank, or any banking institution organized under the laws of
any State, territory, or the District of Columbia, the business
of which is substantially confined to banking and is supervised
by the State or territorial banking commission or similar offi-
cial; except that in the case of a common trust fund or similar
fund, or a collective trust fund, the term ‘‘bank’’ has the same
meaning as in the Investment Company Act of 1940;

(3) Any note, draft, bill of exchange, or banker’s acceptance
which arises out of a current transaction or the proceeds of
which have been or are to be used for current transactions, and
which has a maturity at the time of issuance of not exceeding
nine months, exclusive of days of grace, or any renewal thereof
the maturity of which is likewise limited;

(4) Any security issued by a person organized and operated
exclusively for religious, educational, benevolent, fraternal,
charitable, or reformatory purposes and not for pecuniary
profit, and no part of the net earnings of which inures to the
benefit of any person, private stockholder, or individual; or any
security of a fund that is excluded from the definition of an
investment company under section 3(c)(10)(B) of the Invest-
ment Company Act of 1940;

(5) Any security issued (A) by a savings and loan associa-
tion, building and loan association, cooperative bank, home-
stead association, or similar institution, which is supervised
and examined by State or Federal authority having supervision
over any such institution; or (B) by (i) a farmer’s cooperative
organization exempt from tax under section 521 of the Internal
Revenue Code of 1954,1 (ii) a corporation described in section
501(c)(16) of such Code 2 and exempt from tax under section
501(a) of such Code, or (iii) a corporation described in section
501(c)(2) of such Code which is exempt from tax under section
501(a) of such Code and is organized for the exclusive purpose
of holding title to property, collecting income therefrom, and
turning over the entire amount thereof, less expenses, to an
organization or corporation described in clause (i) or (ii);

(6) Any interest in a railroad equipment trust. For pur-
poses of this paragraph ‘‘interest in a railroad equipment trust’’
means any interest in an equipment trust, lease, conditional
sales contract, or other similar arrangement entered into,
issued, assumed, guaranteed by, or for the benefit of, a com-
mon carrier to finance the acquisition of rolling stock, includ-
ing motive power;
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(7) Certificates issued by a receiver or by a trustee in
bankruptcy, with the approval of the court;

(8) Any insurance or endowment policy or annuity contract
or optional annuity contract, issued by a corporation subject to
the supervision of the insurance commissioner, bank commis-
sioner, or any agency or officer performing like functions, of
any State or Territory of the United States or the District of
Columbia;1

(9) Except with respect to a security exchanged in a case
under title 11, any security exchanged by the issuer with its
existing security holders exclusively where no commission or
other remuneration is paid or given directly or indirectly for
soliciting such exchange;

(10) Except with respect to a security exchanged in a case
under title 11, any security which is issued in exchange for one
or more bona fide outstanding securities, claims or property in-
terests, or partly in such exchange and partly for cash, where
the terms and conditions of such issuance and exchange are
approved, after a hearing upon the fairness of such terms and
conditions at which all persons to whom it is proposed to issue
securities in such exchange shall have the right to appear, by
any court, or by any official or agency of the United States, or
by any State or Territorial banking or insurance commission or
other governmental authority expressly authorized by law to
grant such approval;

(11) Any security which is a part of an issue offered and
sold only to persons resident within a single State or Territory,
where the issuer of such security is a person resident and
doing business within or, if a corporation, incorporated by and
doing business within, such State or Territory.

(12) Any equity security issued in connection with the ac-
quisition by a holding company of a bank under section 3(a) of
the Bank Holding Company Act of 1956 or a savings associa-
tion under section 10(e) of the Home Owners’ Loan Act, if—

(A) the acquisition occurs solely as part of a reorga-
nization in which security holders exchange their shares of
a bank or savings association for shares of a newly formed
holding company with no significant assets other than
securities of the bank or savings association and the exist-
ing subsidiaries of the bank or savings association;

(B) the security holders receive, after that reorganiza-
tion, substantially the same proportional share interests in
the holding company as they held in the bank or savings
association, except for nominal changes in shareholders’
interests resulting from lawful elimination of fractional in-
terests and the exercise of dissenting shareholders’ rights
under State or Federal law;

(C) the rights and interests of security holders in the
holding company are substantially the same as those in
the bank or savings association prior to the transaction,
other than as may be required by law; and



11 Sec. 4SECURITIES ACT OF 1933

1 15 U.S.C. 661 et seq.
2 See additional exemption contained at 11 U.S.C. 1145. [Printed in appendix to this volume.]

(D) the holding company has substantially the same
assets and liabilities, on a consolidated basis, as the bank
or savings association had prior to the transaction.

For purposes of this paragraph, the term ‘‘savings association’’
means a savings association (as defined in section 3(b) of the
Federal Deposit Insurance Act) the deposits of which are in-
sured by the Federal Deposit Insurance Corporation.

(13) Any security issued by or any interest or participation
in any church plan, company or account that is excluded from
the definition of an investment company under section 3(c)(14)
of the Investment Company Act of 1940.

(14) Any security futures product that is—
(A) cleared by a clearing agency registered under sec-

tion 17A of the Securities Exchange Act of 1934 or exempt
from registration under subsection (b)(7) of such section
17A; and

(B) traded on a national securities exchange or a na-
tional securities association registered pursuant to section
15A(a) of the Securities Exchange Act of 1934.

(b) The Commission may from time to time by its rules and
regulations, and subject to such terms and conditions as may be
prescribed therein, add any class of securities to the securities
exempted as provided in this section, if it finds that the enforce-
ment of this title with respect to such securities is not necessary
in the public interest and for the protection of investors by reason
of the small amount involved or the limited character of the public
offering; but no issue of securities shall be exempted under this
subsection where the aggregate amount at which such issue is of-
fered to the public exceeds $5,000,000.

(c) The Commission may from time to time by its rules and
regulations and subject to such terms and conditions as may be
prescribed therein, add to the securities exempted as provided in
this section any class of securities issued by a small business
investment company under the Small Business Investment Act of
1958 1 if it finds, having regard to the purposes of that Act, that
the enforcement of this Act with respect to such securities is not
necessary in the public interest and for the protection of investors.

EXEMPTED TRANSACTIONS 2

SEC. 4. ø77d¿ The provisions of section 5 shall not apply to—
(1) transactions by any person other than an issuer, under-

writer, or dealer.
(2) transactions by an issuer not involving any public offer-

ing.
(3) transactions by a dealer (including an underwriter no

longer acting as an underwriter in respect of the security in-
volved in such transaction), except—

(A) transactions taking place prior to the expiration of
forty days after the first date upon which the security was
bona fide offered to the public by the issuer or by or
through an underwriter,
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(B) transactions in a security as to which a registra-
tion statement has been filed taking place prior to the
expiration of forty days after the effective date of such reg-
istration statement or prior to the expiration of forty days
after the first date upon which the security was bona fide
offered to the public by the issuer or by or through an
underwriter after such effective date, whichever is later
(excluding in the computation of such forty days any time
during which a stop order issued under section 8 is in ef-
fect as to the security), or such shorter period as the Com-
mission may specify by rules and regulations or order, and

(C) transactions as to securities constituting the whole
or a part of an unsold allotment to or subscription by such
dealer as a participant in the distribution of such securi-
ties by the issuer or by or through an underwriter.

With respect to transactions referred to in clause (B), if securi-
ties of the issuer have not previously been sold pursuant to an
earlier effective registration statement the applicable period,
instead of forty days, shall be ninety days, or such shorter pe-
riod as the Commission may specify by rules and regulations
or order.

(4) brokers’ transactions executed upon customers’ orders
on any exchange or in the over-the-counter market but not the
solicitation of such orders.

(5)(A) Transactions involving offers or sales of one or more
promissory notes directly secured by a first lien on a single
parcel of real estate upon which is located a dwelling or other
residential or commercial structure, and participation interests
in such notes—

(i) where such securities are originated by a savings
and loan association, savings bank, commercial bank, or
similar banking institution which is supervised and exam-
ined by a Federal or State authority, and are offered and
sold subject to the following conditions:

(a) the minimum aggregate sales price per pur-
chaser shall not be less than $250,000;

(b) the purchaser shall pay cash either at the time
of the sale or within sixty days thereof; and

(c) each purchaser shall buy for his own account
only; or
(ii) where such securities are originated by a mort-

gagee approved by the Secretary of Housing and Urban
Development pursuant to sections 203 and 211 1 of the Na-
tional Housing Act and are offered or sold subject to the
three conditions specified in subparagraph (A)(i) to any
institution described in such subparagraph or to any insur-
ance company subject to the supervision of the insurance
commissioner, or any agency or officer performing like
function, of any State or territory of the United States or
the District of Columbia, or the Federal Home Loan Mort-
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gage Corporation, the Federal National Mortgage Associa-
tion, or the Government National Mortgage Association.
(B) Transactions between any of the entities described in

subparagraph (A)(i) or (A)(ii) hereof involving non-assignable
contracts to buy or sell the foregoing securities which are to be
completed within two years, where the seller of the foregoing
securities pursuant to any such contract is one of the parties
described in subparagraph (A)(i) or (A)(ii) who may originate
such securities and the purchaser of such securities pursuant
to any such contract is any institution described in subpara-
graph (A)(i) or any insurance company described in subpara-
graph (A)(ii), the Federal Home Loan Mortgage Corporation,
Federal National Mortgage Association, or the Government Na-
tional Mortgage Association and where the foregoing securities
are subject to the three conditions for sale set forth in subpara-
graphs (A)(i) (a) through (c).

(C) The exemption provided by subparagraphs (A) and (B)
hereof shall not apply to resales of the securities acquired pur-
suant thereto, unless each of the conditions for sale contained
in subparagraphs (A)(1) (a) through (c) are satisfied.

(6) transactions involving offers or sales by an issuer solely
to one or more accredited investors, if the aggregate offering
price of an issue of securities offered in reliance on this para-
graph does not exceed the amount allowed under section 3(b)
of this title, if there is no advertising or public solicitation in
connection with the transaction by the issuer or anyone acting
on the issuer’s behalf, and if the issuer files such notice with
the Commission as the Commission shall prescribe.

PROHIBITIONS RELATING TO INTERSTATE COMMERCE AND THE MAILS

SEC. 5. ø77e¿ (a) Unless a registration statement is in effect
as to a security, it shall be unlawful for any person, directly or
indirectly—

(1) to make use of any means or instruments of transpor-
tation or communication in interstate commerce or of the mails
to sell such security through the use or medium of any pro-
spectus or otherwise; or

(2) to carry or cause to be carried through the mails or in
interstate commerce, by any means or instruments of transpor-
tation, any such security for the purpose of sale or for delivery
after sale.
(b) It shall be unlawful for any person, directly or indirectly—

(1) to make use of any means or instruments of transpor-
tation or communication in interstate commerce or of the mails
to carry or transmit any prospectus relating to any security
with respect to which a registration statement has been filed
under this title, unless such prospectus meets the require-
ments of section 10; or

(2) to carry or cause to be carried through the mails or in
interstate commerce any such security for the purpose of sale
or for delivery after sale, unless accompanied or preceded by a
prospectus that meets the requirements of subsection (a) of
section 10.
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(c) It shall be unlawful for any person, directly or indirectly,
to make use of any means or instruments of transportation or com-
munication in interstate commerce or of the mails to offer to sell
or offer to buy through the use or medium of any prospectus or oth-
erwise any security, unless a registration statement has been filed
as to such security, or while the registration statement is the sub-
ject of a refusal order or stop order or (prior to the effective date
of the registration statement) any public proceeding or examination
under section 8.

REGISTRATION OF SECURITIES AND SIGNING OF REGISTRATION
STATEMENT

SEC. 6. ø77f¿ (a) Any security may be registered with the Com-
mission under the terms and conditions hereinafter provided, by fil-
ing a registration statement in triplicate, at least one of which
shall be signed by each issuer, its principal executive officer or offi-
cers, its principal financial officer, its comptroller or principal ac-
counting officer, and the majority of its board of directors or per-
sons performing similar functions (or, if there is no board of direc-
tors or persons performing similar functions, by the majority of the
persons or board having the power of management of the issuer),
and in case the issuer is a foreign or Territorial person by its duly
authorized representative in the United States; except that when
such registration statement relates to a security issued by a foreign
government, or political subdivision thereof, it need be signed only
by the underwriter of such security. Signatures of all such persons
when written on the said registration statements shall be pre-
sumed to have been so written by authority of the person whose
signature is so affixed and the burden of proof, in the event such
authority shall be denied, shall be upon the party denying the
same. The affixing of any signature without the authority of the
purported signer shall constitute a violation of this title. A registra-
tion statement shall be deemed effective only as to the securities
specified therein as proposed to be offered.

(b) REGISTRATION FEE.—
(1) RECOVERY OF COST OF SERVICES.—The Commission

shall, in accordance with this subsection, 1 collect registration
fees that are designed to recover the costs to the government
of the securities registration process, and costs related to such
process, including enforcement activities, policy and rule-
making activities, administration, legal services, and inter-
national regulatory activities.

(2) FEE PAYMENT REQUIRED.—At the time of filing a reg-
istration statement, the applicant shall pay to the Commission
a fee that shall be equal to the sum of the amounts (if any)
determined under the rates established by paragraphs (3) and
(4). The Commission shall publish in the Federal Register no-
tices of the fee rates applicable under this section for each fis-
cal year.

(3) GENERAL REVENUE FEES.—The rate determined under
this paragraph is a rate equal to $200 per $1,000,000 of the
maximum aggregate price at which such securities are pro-
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posed to be offered, except that during fiscal year 2007 and any
succeeding fiscal year such rate is equal to $67 per $1,000,000
of the maximum aggregate price at which such securities are
proposed to be offered. Fees collected during any fiscal year
pursuant to this paragraph shall be deposited and credited as
general revenues of the Treasury.

(4) OFFSETTING COLLECTION FEES.—
(A) IN GENERAL.—Except as provided in sub-

paragraphs (B) and (C), the rate determined under this
paragraph is a rate equal to the following amount per
$1,000,000 of the maximum aggregate price at which such
securities are proposed to be offered:

(i) $95 during fiscal year 1998;
(ii) $78 during fiscal year 1999;
(iii) $64 during fiscal year 2000;
(iv) $50 during fiscal year 2001;
(v) $39 during fiscal year 2002;
(vi) $28 during fiscal year 2003;
(vii) $9 during fiscal year 2004;
(viii) $5 during fiscal year 2005; and
(ix) $0 during fiscal year 2006 or any succeeding

fiscal year.
(B) LIMITATION; DEPOSIT.—Except as provided in sub-

paragraph (C), no amounts shall be collected pursuant to
this paragraph (4) for any fiscal year except to the extent
provided in advance in appropriations Acts. Fees collected
during any fiscal year pursuant to this paragraph shall be
deposited and credited as offsetting collections in accord-
ance with appropriations Acts.

(C) LAPSE OF APPROPRIATIONS.—If on the first day of
a fiscal year a regular appropriation to the Commission
has not been enacted, the Commission shall continue to
collect fees (as offsetting collections) under this paragraph
at the rate in effect during the preceding fiscal year, until
such a regular appropriation is enacted.
(5) PRO RATA APPLICATION OF RATES.—The rates required

by this subsection shall be applied pro rata to amounts and
balances equal to less than $1,000,000.
(c) The filing with the Commission of a registration statement,

or of an amendment to a registration statement, shall be deemed
to have taken place upon the receipt thereof, but the filing of a reg-
istration statement shall not be deemed to have taken place unless
it is accompanied by a United States postal money order or a cer-
tified bank check or cash for the amount of the fee required under
subsection (b).

(d) The information contained in or filed with any registration
statement shall be made available to the public under such regula-
tions as the Commission may prescribe, and copies thereof, photo-
static or otherwise, shall be furnished to every applicant at such
reasonable charge as the Commission may prescribe.



16Sec. 7 SECURITIES ACT OF 1933

1 For additional information required of certain public utilities, see 16 U.S.C. 824c(h).

INFORMATION REQUIRED IN REGISTRATION STATEMENT 1

SEC. 7. ø77g¿ (a) The registration statement, when relating to
a security other than a security issued by a foreign government, or
political subdivision thereof, shall contain the information, and be
accompanied by the documents, specified in Schedule A, and when
relating to a security issued by a foreign government, or political
subdivision thereof, shall contain the information, and be accom-
panied by the documents, specified in Schedule B; except that the
Commission may by rules or regulations provide that any such
information or document need not be included in respect of any
class of issuers or securities if it finds that the requirement of such
information or document is inapplicable to such class and that dis-
closure fully adequate for the protection of investors is otherwise
required to be included within the registration statement. If any
accountant, engineer, or appraiser, or any person whose profession
gives authority to a statement made by him, is named as having
prepared or certified any part of the registration statement, or is
named as having prepared or certified a report or valuation for use
in connection with the registration statement, the written consent
of such person shall be filed with the registration statement. If any
such person is named as having prepared or certified a report or
valuation (other than a public official document or statement)
which is used in connection with the registration statement, but is
not named as having prepared or certified such report or valuation
for use in connection with the registration statement, the written
consent of such person shall be filed with the registration state-
ment unless the Commission dispenses with such filing as imprac-
ticable or as involving undue hardship on the person filing the reg-
istration statement. Any such registration statement shall contain
such other information, and be accompanied by such other docu-
ments, as the Commission may by rules or regulations require as
being necessary or appropriate in the public interest or for the pro-
tection of investors.

(b)(1) The Commission shall prescribe special rules with re-
spect to registration statements filed by any issuer that is a blank
check company. Such rules may, as the Commission determines
necessary or appropriate in the public interest or for the protection
of investors—

(A) require such issuers to provide timely disclosure, prior
to or after such statement becomes effective under section 8,
of (i) information regarding the company to be acquired and
the specific application of the proceeds of the offering, or (ii)
additional information necessary to prevent such statement
from being misleading;

(B) place limitations on the use of such proceeds and the
distribution of securities by such issuer until the disclosures
required under subparagraph (A) have been made; and

(C) provide a right of rescission to shareholders of such
securities.
(2) The Commission may, as it determines consistent with the

public interest and the protection of investors, by rule or order
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exempt any issuer or class of issuers from the rules prescribed
under paragraph (1).

(3) For purposes of paragraph (1) of this subsection, the term
‘‘blank check company’’ means any development stage company
that is issuing a penny stock (within the meaning of section
3(a)(51) of the Securities Exchange Act of 1934) and that—

(A) has no specific business plan or purpose; or
(B) has indicated that its business plan is to merge with

an unidentified company or companies.

TAKING EFFECT OF REGISTRATION STATEMENTS AND AMENDMENTS
THERETO

SEC. 8. ø77h¿ (a) Except as hereinafter provided, the effective
date of a registration statement shall be the twentieth day after
the filing thereof or such earlier date as the Commission may
determine, having due regard to the adequacy of the information
respecting the issuer theretofore available to the public, to the fa-
cility with which the nature of the securities to be registered, their
relationship to the capital structure of the issuer and the rights of
holders thereof can be understood, and to the public interest and
the protection of investors. If any amendment to any such state-
ment is filed prior to the effective date of such statement, the reg-
istration statement shall be deemed to have been filed when such
amendment was filed; except that an amendment filed with the
consent of the Commission, prior to the effective date of the reg-
istration statement, or filed pursuant to an order of the Commis-
sion, shall be treated as a part of the registration statement.

(b) If it appears to the Commission that a registration state-
ment is on its face incomplete or inaccurate in any material re-
spect, the Commission may, after notice by personal service or the
sending of confirmed telegraphic notice not later than ten days
after the filing of the registration statement, and opportunity for
hearing (at a time fixed by the Commission) within ten days after
such notice by personal service or the sending of such telegraphic
notice, issue an order prior to the effective date of registration re-
fusing to permit such statement to become effective until it has
been amended in accordance with such order. When such state-
ment has been amended in accordance with such order the Com-
mission shall so declare and the registration shall become effective
at the time provided in subsection (a) or upon the date of such dec-
laration, whichever date is the later.

(c) An amendment filed after the effective date of the registra-
tion statement, if such amendment, upon its face, appears to the
Commission not to be incomplete or inaccurate in any material re-
spect, shall become effective on such date as the Commission may
determine, having due regard to the public interest and the protec-
tion of investors.

(d) If it appears to the Commission at any time that the reg-
istration statement includes any untrue statement of a material
fact or omits to state any material fact required to be stated
therein or necessary to make the statements therein not mis-
leading, the Commission may, after notice by personal service or
the sending of confirmed telegraphic notice, and after opportunity
for hearing (at a time fixed by the Commission) within fifteen days
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after such notice by personal service or the sending of such tele-
graphic notice, issue a stop order suspending the effectiveness of
the registration statement.1 When such statement has been
amended in accordance with such stop order the Commission shall
so declare and thereupon the stop order shall cease to be effective.

(e) The Commission is hereby empowered to make an examina-
tion in any case in order to determine whether a stop order should
issue under subsection (d). In making such examination the Com-
mission or any officer or officers designated by it shall have access
to and may demand the production of any books and papers of, and
may administer oaths and affirmations to and examine, the issuer,
underwriter, or any other person, in respect of any matter relevant
to the examination, and may, in its discretion, require the produc-
tion of a balance sheet exhibiting the assets and liabilities of the
issuer, or its income statement, or both, to be certified to by a pub-
lic or certified accountant approved by the Commission. If the
issuer or underwriter shall fail to cooperate, or shall obstruct or
refuse to permit the making of an examination, such conduct shall
be proper ground for the issuance of a stop order.

(f) Any notice required under this section shall be sent to or
served on the issuer, or, in case of a foreign government or political
subdivision thereof, to or on the underwriter, or, in the case of a
foreign or Territorial person, to or on its duly authorized represent-
ative in the United States named in the registration statement,
properly directed in each case of telegraphic notice to the address
given in such statement.

CEASE-AND-DESIST PROCEEDINGS

SEC. 8A. ø77h–1¿ (a) AUTHORITY OF THE COMMISSION.—If the
Commission finds, after notice and opportunity for hearing, that
any person is violating, has violated, or is about to violate any pro-
vision of this title, or any rule or regulation thereunder, the Com-
mission may publish its findings and enter an order requiring such
person, and any other person that is, was, or would be a cause of
the violation, due to an act or omission the person knew or should
have known would contribute to such violation, to cease and desist
from committing or causing such violation and any future violation
of the same provision, rule, or regulation. Such order may, in addi-
tion to requiring a person to cease and desist from committing or
causing a violation, require such person to comply, or to take steps
to effect compliance, with such provision, rule, or regulation, upon
such terms and conditions and within such time as the Commission
may specify in such order. Any such order may, as the Commission
deems appropriate, require future compliance or steps to effect fu-
ture compliance, either permanently or for such period of time as
the Commission may specify, with such provision, rule, or regula-
tion with respect to any security, any issuer, or any other person.

(b) HEARING.—The notice instituting proceedings pursuant to
subsection (a) shall fix a hearing date not earlier than 30 days nor
later than 60 days after service of the notice unless an earlier or
a later date is set by the Commission with the consent of any
respondent so served.
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(c) TEMPORARY ORDER.—
(1) IN GENERAL.—Whenever the Commission determines

that the alleged violation or threatened violation specified in
the notice instituting proceedings pursuant to subsection (a), or
the continuation thereof, is likely to result in significant dis-
sipation or conversion of assets, significant harm to investors,
or substantial harm to the public interest, including, but not
limited to, losses to the Securities Investor Protection Corpora-
tion, prior to the completion of the proceedings, the Commis-
sion may enter a temporary order requiring the respondent to
cease and desist from the violation or threatened violation and
to take such action to prevent the violation or threatened viola-
tion and to prevent dissipation or conversion of assets, signifi-
cant harm to investors, or substantial harm to the public inter-
est as the Commission deems appropriate pending completion
of such proceeding. Such an order shall be entered only after
notice and opportunity for a hearing, unless the Commission
determines that notice and hearing prior to entry would be
impracticable or contrary to the public interest. A temporary
order shall become effective upon service upon the respondent
and, unless set aside, limited, or suspended by the Commission
or a court of competent jurisdiction, shall remain effective and
enforceable pending the completion of the proceedings.

(2) APPLICABILITY.—This subsection shall apply only to a
respondent that acts, or, at the time of the alleged misconduct
acted, as a broker, dealer, investment adviser, investment com-
pany, municipal securities dealer, government securities
broker, government securities dealer, or transfer agent, or is,
or was at the time of the alleged misconduct, an associated
person of, or a person seeking to become associated with, any
of the foregoing.
(d) REVIEW OF TEMPORARY ORDERS.—

(1) COMMISSION REVIEW.—At any time after the respond-
ent has been served with a temporary cease-and-desist order
pursuant to subsection (c), the respondent may apply to the
Commission to have the order set aside, limited, or suspended.
If the respondent has been served with a temporary cease-and-
desist order entered without a prior Commission hearing, the
respondent may, within 10 days after the date on which the
order was served, request a hearing on such application and
the Commission shall hold a hearing and render a decision on
such application at the earliest possible time.

(2) JUDICIAL REVIEW.—Within—
(A) 10 days after the date the respondent was served

with a temporary cease-and-desist order entered with a
prior Commission hearing, or

(B) 10 days after the Commission renders a decision
on an application and hearing under paragraph (1), with
respect to any temporary cease-and-desist order entered
without a prior Commission hearing,

the respondent may apply to the United States district court
for the district in which the respondent resides or has its prin-
cipal place of business, or for the District of Columbia, for an
order setting aside, limiting, or suspending the effectiveness or
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enforcement of the order, and the court shall have jurisdiction
to enter such an order. A respondent served with a temporary
cease-and-desist order entered without a prior Commission
hearing may not apply to the court except after hearing and
decision by the Commission on the respondent’s application
under paragraph (1) of this subsection.

(3) NO AUTOMATIC STAY OF TEMPORARY ORDER.—The com-
mencement of proceedings under paragraph (2) of this sub-
section shall not, unless specifically ordered by the court, oper-
ate as a stay of the Commission’s order.

(4) EXCLUSIVE REVIEW.—Section 9(a) of this title shall not
apply to a temporary order entered pursuant to this section.
(e) AUTHORITY TO ENTER AN ORDER REQUIRING AN ACCOUNT-

ING AND DISGORGEMENT.—In any cease-and-desist proceeding
under subsection (a), the Commission may enter an order requiring
accounting and disgorgement, including reasonable interest. The
Commission is authorized to adopt rules, regulations, and orders
concerning payments to investors, rates of interest, periods of ac-
crual, and such other matters as it deems appropriate to imple-
ment this subsection.

COURT REVIEW OF ORDERS

SEC. 9. ø77i¿ (a) Any person aggrieved by an order of the Com-
mission may obtain a review of such order in the court of appeals
of the United States, within any circuit wherein such person re-
sides or has his principal place of business, or in the United States
Court of Appeals for the District of Columbia, by filing in such
Court; within sixty days after the entry of such order, a written
petition praying that the order of the Commission be modified or
be set aside in whole or in part. A copy of such petition shall be
forthwith transmitted by the clerk of the court to the Commission,
and thereupon the Commission shall file in the court the record
upon which the order complained of was entered, as provided in
section 2112 of title 28, United States Code. No objection to the
order of the Commission shall be considered by the court unless
such objection shall have been urged before the Commission. The
finding of the Commission as to the facts, if supported by evidence,
shall be conclusive. If either party shall apply to the court for leave
to adduce additional evidence, and shall show to the satisfaction of
the court that such additional evidence is material and that there
were reasonable grounds for failure to adduce such evidence in the
hearing before the Commission, the court may order such addi-
tional evidence to be taken before the Commission and to be ad-
duced upon the hearing in such manner and upon such terms and
conditions as to the court may seem proper. The Commission may
modify its findings as to the facts, by reason of the additional evi-
dence so taken, and it shall file such modified or new findings,
which, if supported by evidence, shall be conclusive, and its rec-
ommendation, if any, for the modification or setting aside of the
original order. The jurisdiction of the court shall be exclusive and
its judgment and decree, affirming, modifying, or setting aside, in
whole or in part, any order of the Commission, shall be final, sub-
ject to review by the Supreme Court of the United States upon
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certiorari or certification as provided in section 1254 of title 28,
United States Code.

(b) The commencement of proceedings under subsection (a)
shall not, unless specifically ordered by the court, operate as a stay
of the Commission’s order.

INFORMATION REQUIRED IN PROSPECTUS

SEC. 10. ø77j¿ (a) Except to the extent otherwise permitted or
required pursuant to this subsection or subsections (c), (d), or (e)—

(1) a prospectus relating to a security other than a security
issued by a foreign government or political subdivision thereof,
shall contain the information contained in the registration
statement, but it need not include the documents referred to
in paragraphs (28) to (32), inclusive, of schedule A;

(2) a prospectus relating to a security issued by a foreign
government or political subdivision thereof shall contain the
information contained in the registration statement, but it
need not include the documents referred to in paragraphs (13)
and (14) of schedule B;

(3) notwithstanding the provisions of paragraphs (1) and
(2) of this subsection (a) when a prospectus is used more than
nine months after the effective date of the registration state-
ment, the information contained therein shall be as of a date
not more than sixteen months prior to such use, so far as such
information is known to the user of such prospectus or can be
furnished by such user without unreasonable effort or ex-
pense; 1

(4) there may be omitted from any prospectus any of the
information required under this subsection (a) which the Com-
mission may by rules or regulations designate as not being
necessary or appropriate in the public interest or for the pro-
tection of investors.
(b) In addition to the prospectus permitted or required in sub-

section (a), the Commission shall by rules or regulations deemed
necessary or appropriate in the public interest or for the protection
of investors permit the use of a prospectus for the purposes of sub-
section (b)(1) of section 5 which omits in part or summarizes infor-
mation in the prospectus specified in subsection (a). A prospectus
permitted under this subsection shall, except to the extent the
Commission by rules or regulations deemed necessary or appro-
priate in the public interest or for the protection of investors other-
wise provides, be filed as part of the registration statement but
shall not be deemed a part of such registration statement for the
purposes of section 11. The Commission may at any time issue an
order preventing or suspending the use of a prospectus permitted
under this subsection (b), if it has reason to believe that such pro-
spectus has not been filed (if required to be filed as part of the reg-
istration statement) or includes any untrue statement of a material
fact or omits to state any material fact required to be stated
therein or necessary to make the statements therein, in the light
of the circumstances under which such prospectus is or is to be
used, not misleading. Upon issuance of an order under this
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subsection, the Commission shall give notice of the issuance of such
order and opportunity for hearing by personal service or the send-
ing of confirmed telegraphic notice. The Commission shall vacate or
modify the order at any time for good cause or if such prospectus
has been filed or amended in accordance with such order.

(c) Any prospectus shall contain such other information as the
Commission may by rules or regulations require as being necessary
or appropriate in the public interest or for the protection of inves-
tors.

(d) In the exercise of its powers under subsections (a), (b), or
(c), the Commission shall have authority to classify prospectuses
according to the nature and circumstances of their use or the na-
ture of the security, issue, issuer, or otherwise, and, by rules and
regulations and subject to such terms and conditions as it shall
specify therein, to prescribe as to each class the form and contents
which it may find appropriate and consistent with the public inter-
est and the protection of investors.

(e) The statements or information required to be included in a
prospectus by or under authority of subsections (a), (b), (c), or (d),
when written, shall be placed in a conspicuous part of the pro-
spectus and, except as otherwise permitted by rules or regulations,
in type as large as that used generally in the body of the pro-
spectus.

(f) In any case where a prospectus consists of a radio or tele-
vision broadcast, copies thereof shall be filed with the Commission
under such rules and regulations as it shall prescribe. The Com-
mission may by rules and regulations require the filing with it of
forms and prospectuses used in connection with the offer or sale of
securities registered under this title.

CIVIL LIABILITIES ON ACCOUNT OF FALSE REGISTRATION STATEMENT

SEC. 11. ø77k¿ (a) In case any part of the registration state-
ment, when such part became effective,1 contained an untrue state-
ment of a material fact or omitted to state a material fact required
to be stated therein or necessary to make the statements therein
not misleading, any person acquiring such security (unless it is
proved that at the time of such acquisition he knew of such un-
truth or omission) may, either at law or in equity, in any court of
competent jurisdiction, sue—

(1) every person who signed the registration statement;
(2) every person who was a director of (or person per-

forming similar functions) or partner in, the issuer at the time
of the filing of the part of the registration statement with re-
spect to which his liability is asserted;

(3) every person who, with his consent, is named in the
registration statement as being or about to become a director,
person performing similar functions or partner;

(4) every accountant, engineer, or appraiser, or any person
whose profession gives authority to a statement made by him,
who has with his consent been named as having prepared or
certified any part of the registration statement, or as having
prepared or certified any report or valuation which is used in
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connection with the registration statement, with respect to the
statement in such registration statement, report, or valuation,
which purports to have been prepared or certified by him;

(5) every underwriter with respect to such security.
If such person acquired the security after the issuer has made gen-
erally available to its security holders an earning statement cov-
ering a period of at least twelve months beginning after the effec-
tive date of the registration statement, then the right of recovery
under this subsection shall be conditioned on proof that such per-
son acquired the security relying upon such untrue statement in
the registration statement or relying upon the registration state-
ment and not knowing of such omission, but such reliance may be
established without proof of the reading of the registration state-
ment by such person.

(b) Notwithstanding the provisions of subsection (a) no person,
other than the issuer, shall be liable as provided therein who shall
sustain the burden of proof—

(1) that before the effective date of the part of the registra-
tion statement with respect to which his liability is asserted
(A) he had resigned from or had taken such steps as are per-
mitted by law to resign from, or ceased or refused to act in,
every office, capacity, or relationship in which he was described
in the registration statement as acting or agreeing to act, and
(B) he had advised the Commission and the issuer in writing
that he had taken such action and that he would not be
responsible for such part of the registration statement; or

(2) that if such part of the registration statement became
effective without his knowledge, upon becoming aware of such
fact he forthwith acted and advised the Commission, in accord-
ance with paragraph (1), and, in addition, gave reasonable pub-
lic notice that such part of the registration statement had be-
come effective without his knowledge; or

(3) that (A) as regards any part of the registration state-
ment not purporting to be made on the authority of an expert,
and not purporting to be a copy of or extract from a report or
valuation of an expert, and not purporting to be made on the
authority of a public official document or statement, he had,
after reasonable investigation, reasonable ground to believe
and did believe, at the time such part of the registration state-
ment became effective, that the statements therein were true
and that there was no omission to state a material fact re-
quired to be stated therein or necessary to make the state-
ments therein not misleading; and (B) as regards any part of
the registration statement purporting to be made upon his au-
thority as an expert or purporting to be a copy of or extract
from a report or valuation of himself as an expert, (i) he had,
after reasonable investigation, reasonable ground to believe
and did believe, at the time such part of the registration state-
ment became effective, that the statements therein were true
and that there was no omission to state a material fact re-
quired to be stated therein or necessary to make the state-
ments therein not misleading, or (ii) such part of the registra-
tion statement did not fairly represent his statement as an ex-
pert or was not a fair copy of or extract from his report or valu-
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ation as an expert; and (C) as regards any part of the registra-
tion statement purporting to be made on the authority of an
expert (other than himself) or purporting to be a copy of or ex-
tract from a report or valuation of an expert (other than him-
self), he had no reasonable ground to believe and did not be-
lieve, at the time such part of the registration statement be-
came effective, that the statements therein were untrue or that
there was an omission to state a material fact required to be
stated therein or necessary to make the statements therein not
misleading, or that such part of the registration statement did
not fairly represent the statement of the expert or was not a
fair copy of or extract from the report or valuation of the ex-
pert; and (D) as regards any part of the registration statement
purporting to be a statement made by an official person or pur-
porting to be a copy of or extract from a public official docu-
ment, he had no reasonable ground to believe and did not be-
lieve, at the time such part of the registration statement be-
came effective, that the statements therein were untrue, or
that there was an ommission to state a material fact required
to be stated therein or necessary to make the statements
therein not misleading, or that such part of the registration
statement did not fairly represent the statement made by the
official person or was not a fair copy of or extract from the pub-
lic official document.
(c) In determining, for the purpose of paragraph (3) of sub-

section (b) of this section, what constitutes reasonable investigation
and reasonable ground for belief, the standard of reasonableness
shall be that required of a prudent man in the management of his
own property.

(d) If any person becomes an underwriter with respect to the
security after the part of the registration statement with respect to
which his liability is asserted has become effective, then for the
purposes of paragraph (3) of subsection (b) of this section such part
of the registration statement shall be considered as having become
effective with respect to such person as of the time when he be-
came an underwriter.

(e) The suit authorized under subsection (a) may be to recover
such damages as shall represent the difference between the
amount paid for the security (not exceeding the price at which the
security was offered to the public) and (1) the value thereof as of
the time such suit was brought, or (2) the price at which such secu-
rity shall have been disposed of in the market before suit, or (3)
the price at which such security shall have been disposed of after
suit but before judgment if such damages shall be less than the
damages representing the difference between the amount paid for
the security (not exceeding the price at which the security was of-
fered to the public) and the value thereof as of the time such suit
was brought: Provided, That if the defendant proves that any por-
tion or all of such damages represents other than the depreciation
in value of such security resulting from such part of the registra-
tion statement, with respect to which his liability is asserted, not
being true or omitting to state a material fact required to be stated
therein or necessary to make the statements therein not mis-
leading, such portion of or all such damages shall not be recover-



25 Sec. 12SECURITIES ACT OF 1933

able. In no event shall any underwriter (unless such underwriter
shall have knowingly received from the issuer for acting as an
underwriter some benefit, directly or indirectly, in which all other
underwriters similarly situated did not share in proportion to their
respective interests in the underwriting) be liable in any suit or as
a consequence of suits authorized under subsection (a) for damages
in excess of the total price at which the securities underwritten by
him and distributed to the public were offered to the public. In any
suit under this or any other section of this title the court may, in
its discretion, require an undertaking for the payment of the costs
of such suit, including reasonable attorney’s fees, and if judgment
shall be rendered against a party litigant, upon the motion of the
other party litigant, such costs may be assessed in favor of such
party litigant (whether or not such undertaking has been required)
if the court believes the suit or the defense to have been without
merit, in an amount sufficient to reimburse him for the reasonable
expenses incurred by him, in connection with such suit, such costs
to be taxed in the manner usually provided for taxing of costs in
the court in which the suit was heard.

(f)(1) Except as provided in paragraph (2), all or any one or
more of the persons specified in subsection (a) shall be jointly and
severally liable, and every person who becomes liable to make any
payment under this section may recover contribution as in cases of
contract from any person who, if sued separately, would have been
liable to make the same payment, unless the person who has be-
come liable was, and the other was not, guilty of fraudulent mis-
representation.

(2)(A) The liability of an outside director under subsection (e)
shall be determined in accordance with section 21D(f) of the Securi-
ties Exchange Act of 1934.

(B) For purposes of this paragraph, the term ‘‘outside director’’
shall have the meaning given such term by rule or regulation of
the Commission.

(g) In no case shall the amount recoverable under this section
exceed the price at which the security was offered to the public.

CIVIL LIABILITIES ARISING IN CONNECTION WITH PROSPECTUSES AND
COMMUNICATIONS

SEC. 12. ø77l¿ (a) IN GENERAL.—Any person who—
(1) offers or sells a security in violation of section 5, or
(2) offers or sells a security (whether or not exempted by

the provisions of section 3, other than paragraphs (2) and (14)
of subsection (a) thereof), by the use of any means or instru-
ments of transportation or communication in interstate com-
merce or of the mails, by means of a prospectus or oral commu-
nication, which includes an untrue statement of a material fact
or omits to state a material fact necessary in order to make the
statements, in the light of the circumstances under which they
were made, not misleading (the purchaser not knowing of such
untruth or omission), and who shall not sustain the burden of
proof that he did not know, and in the exercise of reasonable
care could not have known, of such untruth or omission,

shall be liable, subject to subsection (b), to the person purchasing
such security from him, who may sue either at law or in equity in
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any court of competent jurisdiction, to recover the consideration
paid for such security with interest thereon, less the amount of any
income received thereon, upon the tender of such security, or for
damages if he no longer owns the security.

(b) LOSS CAUSATION.—In an action described in subsection
(a)(2), if the person who offered or sold such security proves that
any portion or all of the amount recoverable under subsection (a)(2)
represents other than the depreciation in value of the subject secu-
rity resulting from such part of the prospectus or oral communica-
tion, with respect to which the liability of that person is asserted,
not being true or omitting to state a material fact required to be
stated therein or necessary to make the statement not misleading,
then such portion or amount, as the case may be, shall not be
recoverable.

LIMITATION OF ACTIONS

SEC. 13. ø77m¿ No action shall be maintained to enforce any
liability created under section 11 or section 12(a)(2) unless brought
within one year after the discovery of the untrue statement or the
omission, or after such discovery should have been made by the
exercise of reasonable diligence, or, if the action is to enforce a li-
ability created under section 12(a)(1), unless brought within one
year after the violation upon which it is based. In no event shall
any such action be brought to enforce a liability created under sec-
tion 11 or section 12(a)(1) more than three years after the security
was bona fide offered to the public, or under section 12(a)(2) more
than three years after the sale. 1

CONTRARY STIPULATIONS VOID

SEC. 14. ø77n¿ Any condition, stipulation, or provision binding
any person acquiring any security to waive compliance with any
provision of this title or of the rules and regulations of the Commis-
sion shall be void.

LIABILITY OF CONTROLLING PERSONS

SEC. 15. ø77o¿ Every person who, by or through stock owner-
ship, agency, or otherwise, or who, pursuant to or in connection
with an agreement or understanding with one or more other per-
sons by or through stock ownership, agency, or otherwise, controls
any person liable under section 11 or 12, shall also be liable jointly
and severally with and to the same extent as such controlled per-
son to any person to whom such controlled person is liable, unless
the controlling person had no knowledge of or reasonable ground
to believe in the existence of the facts by reason of which the liabil-
ity of the controlled person is alleged to exist.
SEC. 16. ø77p¿ ADDITIONAL REMEDIES; LIMITATION ON REMEDIES. 2

(a) REMEDIES ADDITIONAL.—Except as provided in subsection
(b), the rights and remedies provided by this title shall be in addi-
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SEC. 2. FINDINGS.
The Congress finds that—

(1) the Private Securities Litigation Reform Act of 1995 sought to prevent abuses in pri-
vate securities fraud lawsuits;

(2) since enactment of that legislation, considerable evidence has been presented to Con-
gress that a number of securities class action lawsuits have shifted from Federal to State
courts;

(3) this shift has prevented that Act from fully achieving its objectives;
(4) State securities regulation is of continuing importance, together with Federal regula-

tion of securities, to protect investors and promote strong financial markets; and
(5) in order to prevent certain State private securities class action lawsuits alleging fraud

from being used to frustrate the objectives of the Private Securities Litigation Reform Act
of 1995, it is appropriate to enact national standards for securities class action lawsuits in-
volving nationally traded securities, while preserving the appropriate enforcement powers
of State securities regulators and not changing the current treatment of individual lawsuits.

Section 101(c) of that Act contained the following effective date provision for the amendment
to section 16 of the Securities Act of 1933 and section 28(f) of the Securities Exchange Act of
1934:

(c) APPLICABILITY.—The amendments made by this section shall not affect or apply to any ac-
tion commenced before and pending on the date of enactment of this Act.

In addition, section 102 of the Securities Litigation Uniform Standards Act contained the fol-
lowing provision with respect to reciprocal subpoena enforcement:

SEC. 102. PROMOTION OF RECIPROCAL SUBPOENA ENFORCEMENT.
(a) COMMISSION ACTION.—The Securities and Exchange Commission, in consultation with

State securities commissions (or any agencies or offices performing like functions), shall seek
to encourage the adoption of State laws providing for reciprocal enforcement by State securities
commissions of subpoenas issued by another State securities commission seeking to compel per-
sons to attend, testify in, or produce documents or records in connection with an action or inves-
tigation by a State securities commission of an alleged violation of State securities laws.

(b) REPORT.—Not later than 24 months after the date of enactment of this Act, the Securi-
ties and Exchange Commission (hereafter in this section referred to as the ‘‘Commission’’) shall
submit a report to the Congress—

(1) identifying the States that have adopted laws described in subsection (a);
(2) describing the actions undertaken by the Commission and State securities commis-

sions to promote the adoption of such laws; and
(3) identifying any further actions that the Commission recommends for such purposes.

tion to any and all other rights and remedies that may exist at law
or in equity.

(b) CLASS ACTION LIMITATIONS.—No covered class action based
upon the statutory or common law of any State or subdivision
thereof may be maintained in any State or Federal court by any
private party alleging—

(1) an untrue statement or omission of a material fact in
connection with the purchase or sale of a covered security; or

(2) that the defendant used or employed any manipulative
or deceptive device or contrivance in connection with the pur-
chase or sale of a covered security.
(c) REMOVAL OF COVERED CLASS ACTIONS.—Any covered class

action brought in any State court involving a covered security, as
set forth in subsection (b), shall be removable to the Federal dis-
trict court for the district in which the action is pending, and shall
be subject to subsection (b).

(d) PRESERVATION OF CERTAIN ACTIONS.—
(1) ACTIONS UNDER STATE LAW OF STATE OF INCORPORA-

TION.—
(A) ACTIONS PRESERVED.—Notwithstanding subsection

(b) or (c), a covered class action described in subparagraph
(B) of this paragraph that is based upon the statutory or
common law of the State in which the issuer is incor-
porated (in the case of a corporation) or organized (in the
case of any other entity) may be maintained in a State or
Federal court by a private party.
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(B) PERMISSIBLE ACTIONS.—A covered class action is
described in this subparagraph if it involves—

(i) the purchase or sale of securities by the issuer
or an affiliate of the issuer exclusively from or to hold-
ers of equity securities of the issuer; or

(ii) any recommendation, position, or other com-
munication with respect to the sale of securities of the
issuer that—

(I) is made by or on behalf of the issuer or an
affiliate of the issuer to holders of equity securi-
ties of the issuer; and

(II) concerns decisions of those equity holders
with respect to voting their securities, acting in
response to a tender or exchange offer, or exer-
cising dissenters’ or appraisal rights.

(2) STATE ACTIONS.—
(A) IN GENERAL.—Notwithstanding any other provision

of this section, nothing in this section may be construed to
preclude a State or political subdivision thereof or a State
pension plan from bringing an action involving a covered
security on its own behalf, or as a member of a class com-
prised solely of other States, political subdivisions, or State
pension plans that are named plaintiffs, and that have
authorized participation, in such action.

(B) STATE PENSION PLAN DEFINED.—For purposes of
this paragraph, the term ‘‘State pension plan’’ means a
pension plan established and maintained for its employees
by the government of the State or political subdivision
thereof, or by any agency or instrumentality thereof.
(3) ACTIONS UNDER CONTRACTUAL AGREEMENTS BETWEEN

ISSUERS AND INDENTURE TRUSTEES.—Notwithstanding sub-
section (b) or (c), a covered class action that seeks to enforce
a contractual agreement between an issuer and an indenture
trustee may be maintained in a State or Federal court by a
party to the agreement or a successor to such party.

(4) REMAND OF REMOVED ACTIONS.—In an action that has
been removed from a State court pursuant to subsection (c), if
the Federal court determines that the action may be main-
tained in State court pursuant to this subsection, the Federal
court shall remand such action to such State court.
(e) PRESERVATION OF STATE JURISDICTION.—The securities

commission (or any agency or office performing like functions) of
any State shall retain jurisdiction under the laws of such State to
investigate and bring enforcement actions.

(f) DEFINITIONS.—For purposes of this section, the following
definitions shall apply:

(1) AFFILIATE OF THE ISSUER.—The term ‘‘affiliate of the
issuer’’ means a person that directly or indirectly, through one
or more intermediaries, controls or is controlled by or is under
common control with, the issuer.

(2) COVERED CLASS ACTION.—
(A) IN GENERAL.—The term ‘‘covered class action’’

means—
(i) any single lawsuit in which—
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(I) damages are sought on behalf of more than
50 persons or prospective class members, and
questions of law or fact common to those persons
or members of the prospective class, without ref-
erence to issues of individualized reliance on an
alleged misstatement or omission, predominate
over any questions affecting only individual per-
sons or members; or

(II) one or more named parties seek to recover
damages on a representative basis on behalf of
themselves and other unnamed parties similarly
situated, and questions of law or fact common to
those persons or members of the prospective class
predominate over any questions affecting only
individual persons or members; or
(ii) any group of lawsuits filed in or pending in the

same court and involving common questions of law or
fact, in which—

(I) damages are sought on behalf of more than
50 persons; and

(II) the lawsuits are joined, consolidated, or
otherwise proceed as a single action for any pur-
pose.

(B) EXCEPTION FOR DERIVATIVE ACTIONS.—Notwith-
standing subparagraph (A), the term ‘‘covered class action’’
does not include an exclusively derivative action brought
by one or more shareholders on behalf of a corporation.

(C) COUNTING OF CERTAIN CLASS MEMBERS.—For pur-
poses of this paragraph, a corporation, investment com-
pany, pension plan, partnership, or other entity, shall be
treated as one person or prospective class member, but
only if the entity is not established for the purpose of par-
ticipating in the action.

(D) RULE OF CONSTRUCTION.—Nothing in this para-
graph shall be construed to affect the discretion of a State
court in determining whether actions filed in such court
should be joined, consolidated, or otherwise allowed to pro-
ceed as a single action.
(3) COVERED SECURITY.—The term ‘‘covered security’’

means a security that satisfies the standards for a covered
security specified in paragraph (1) or (2) of section 18(b) at the
time during which it is alleged that the misrepresentation,
omission, or manipulative or deceptive conduct occurred, except
that such term shall not include any debt security that is
exempt from registration under this title pursuant to rules
issued by the Commission under section 4(2).

FRAUDULENT INTERSTATE TRANSACTIONS

SEC. 17. ø77q¿ (a) It shall be unlawful for any person in the
offer or sale of any securities or any security-based swap agreement
(as defined in section 206B of the Gramm-Leach-Bliley Act) by the
use of any means or instruments of transportation or communica-
tion in interstate commerce or by use of the mails, directly or
indirectly—
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(1) to employ any device, scheme, or artifice to defraud, or
(2) to obtain money or property by means of any untrue

statement of a material fact or any omission to state a material
fact necessary in order to make the statements made, in light
of the circumstances under which they were made, not mis-
leading; or

(3) to engage in any transaction, practice, or course of busi-
ness which operates or would operate as a fraud or deceit upon
the purchaser.
(b) It shall be unlawful for any person, by the use of any

means or instruments of transportation or communication in inter-
state commerce or by the use of the mails, to publish, give publicity
to, or circulate any notice, circular, advertisement, newspaper, arti-
cle, letter, investment service, or communication which, though not
purporting to offer a security for sale, describes such security for
a consideration received or to be received, directly or indirectly,
from an issuer, underwriter, or dealer, without fully disclosing the
receipt, whether past or prospective, of such consideration and the
amount thereof.

(c) The exemptions provided in section 3 shall not apply to the
provisions of this section.

(d) The authority of the Commission under this section with re-
spect to security-based swap agreements (as defined in section
206B of the Gramm-Leach-Bliley Act) shall be subject to the
restrictions and limitations of section 2A(b) of this title.
SEC. 18. ø77r¿ EXEMPTION FROM STATE REGULATION OF SECURITIES

OFFERINGS.
(a) SCOPE OF EXEMPTION.—Except as otherwise provided in

this section, no law, rule, regulation, or order, or other administra-
tive action of any State or any political subdivision thereof—

(1) requiring, or with respect to, registration or qualifica-
tion of securities, or registration or qualification of securities
transactions, shall directly or indirectly apply to a security
that—

(A) is a covered security; or
(B) will be a covered security upon completion of the

transaction;
(2) shall directly or indirectly prohibit, limit, or impose any

conditions upon the use of—
(A) with respect to a covered security described in sub-

section (b), any offering document that is prepared by or
on behalf of the issuer; or

(B) any proxy statement, report to shareholders, or
other disclosure document relating to a covered security or
the issuer thereof that is required to be and is filed with
the Commission or any national securities organization
registered under section 15A of the Securities Exchange
Act of 1934, except that this subparagraph does not apply
to the laws, rules, regulations, or orders, or other adminis-
trative actions of the State of incorporation of the issuer;
or
(3) shall directly or indirectly prohibit, limit, or impose

conditions, based on the merits of such offering or issuer, upon
the offer or sale of any security described in paragraph (1).
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(b) COVERED SECURITIES.—For purposes of this section, the fol-
lowing are covered securities:

(1) EXCLUSIVE FEDERAL REGISTRATION OF NATIONALLY
TRADED SECURITIES.—A security is a covered security if such
security is—

(A) listed, or authorized for listing, on the New York
Stock Exchange or the American Stock Exchange, or listed,
or authorized for listing, on the National Market System
of the Nasdaq Stock Market (or any successor to such
entities);

(B) listed, or authorized for listing, on a national secu-
rities exchange (or tier or segment thereof) that has listing
standards that the Commission determines by rule (on its
own initiative or on the basis of a petition) are substan-
tially similar to the listing standards applicable to securi-
ties described in subparagraph (A); or

(C) is a security of the same issuer that is equal in se-
niority or that is a senior security to a security described
in subparagraph (A) or (B).
(2) EXCLUSIVE FEDERAL REGISTRATION OF INVESTMENT

COMPANIES.—A security is a covered security if such security is
a security issued by an investment company that is registered,
or that has filed a registration statement, under the Invest-
ment Company Act of 1940.

(3) SALES TO QUALIFIED PURCHASERS.—A security is a cov-
ered security with respect to the offer or sale of the security
to qualified purchasers, as defined by the Commission by rule.
In prescribing such rule, the Commission may define the term
‘‘qualified purchaser’’ differently with respect to different cat-
egories of securities, consistent with the public interest and the
protection of investors.

(4) EXEMPTION IN CONNECTION WITH CERTAIN EXEMPT OF-
FERINGS.—A security is a covered security with respect to a
transaction that is exempt from registration under this title
pursuant to—

(A) paragraph (1) or (3) of section 4, and the issuer of
such security files reports with the Commission pursuant
to section 13 or 15(d) of the Securities Exchange Act of
1934;

(B) section 4(4);
(C) section 3(a), other than the offer or sale of a secu-

rity that is exempt from such registration pursuant to
paragraph (4), (10), or (11) of such section, except that a
municipal security that is exempt from such registration
pursuant to paragraph (2) of such section is not a covered
security with respect to the offer or sale of such security
in the State in which the issuer of such security is located;
or

(D) Commission rules or regulations issued under sec-
tion 4(2), except that this subparagraph does not prohibit
a State from imposing notice filing requirements that are
substantially similar to those required by rule or regula-
tion under section 4(2) that are in effect on September 1,
1996.
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(c) PRESERVATION OF AUTHORITY.—
(1) FRAUD AUTHORITY.—Consistent with this section, the

securities commission (or any agency or office performing like
functions) of any State shall retain jurisdiction under the laws
of such State to investigate and bring enforcement actions with
respect to fraud or deceit, or unlawful conduct by a broker or
dealer, in connection with securities or securities transactions.

(2) PRESERVATION OF FILING REQUIREMENTS.—
(A) NOTICE FILINGS PERMITTED.—Nothing in this

section prohibits the securities commission (or any agency
or office performing like functions) of any State from re-
quiring the filing of any document filed with the Commis-
sion pursuant to this title, together with annual or periodic
reports of the value of securities sold or offered to be sold
to persons located in the State (if such sales data is not
included in documents filed with the Commission), solely
for notice purposes and the assessment of any fee, together
with a consent to service of process and any required fee.

(B) PRESERVATION OF FEES.—
(i) IN GENERAL.—Until otherwise provided by law,

rule, regulation, or order, or other administrative ac-
tion of any State, or any political subdivision thereof,
adopted after the date of enactment of the National
Securities Markets Improvement Act of 1996, filing or
registration fees with respect to securities or securities
transactions shall continue to be collected in amounts
determined pursuant to State law as in effect on the
day before such date.

(ii) SCHEDULE.—The fees required by this sub-
paragraph shall be paid, and all necessary supporting
data on sales or offers for sales required under sub-
paragraph (A), shall be reported on the same
schedule as would have been applicable had the issuer
not relied on the exemption provided in subsection (a).
(C) AVAILABILITY OF PREEMPTION CONTINGENT ON PAY-

MENT OF FEES.—
(i) IN GENERAL.—During the period beginning on

the date of enactment of the National Securities
Markets Improvement Act of 1996 and ending 3 years
after that date of enactment, the securities commis-
sion (or any agency or office performing like functions)
of any State may require the registration of securities
issued by any issuer who refuses to pay the fees re-
quired by subparagraph (B).

(ii) DELAYS.—For purposes of this subparagraph,
delays in payment of fees or underpayments of fees
that are promptly remedied shall not constitute a re-
fusal to pay fees.
(D) FEES NOT PERMITTED ON LISTED SECURITIES.—Not-

withstanding subparagraphs (A), (B), and (C), no filing or
fee may be required with respect to any security that is a
covered security pursuant to subsection (b)(1), or will be
such a covered security upon completion of the transaction,
or is a security of the same issuer that is equal in seniority
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or that is a senior security to a security that is a covered
security pursuant to subsection (b)(1).
(3) ENFORCEMENT OF REQUIREMENTS.—Nothing in this sec-

tion shall prohibit the securities commission (or any agency or
office performing like functions) of any State from suspending
the offer or sale of securities within such State as a result of
the failure to submit any filing or fee required under law and
permitted under this section.
(d) DEFINITIONS.—For purposes of this section, the following

definitions shall apply:
(1) OFFERING DOCUMENT.—The term ‘‘offering document’’—

(A) has the meaning given the term ‘‘prospectus’’ in
section 2(a)(10), but without regard to the provisions of
subparagraphs (a) and (b) of that section; and

(B) includes a communication that is not deemed to
offer a security pursuant to a rule of the Commission.
(2) PREPARED BY OR ON BEHALF OF THE ISSUER.—Not later

than 6 months after the date of enactment of the National
Securities Markets Improvement Act of 1996, the Commission
shall, by rule, define the term ‘‘prepared by or on behalf of the
issuer’’ for purposes of this section.

(3) STATE.—The term ‘‘State’’ has the same meaning as in
section 3 of the Securities Exchange Act of 1934.

(4) SENIOR SECURITY.—The term ‘‘senior security’’ means
any bond, debenture, note, or similar obligation or instrument
constituting a security and evidencing indebtedness, and any
stock of a class having priority over any other class as to dis-
tribution of assets or payment of dividends.

SPECIAL POWERS OF COMMISSION

SEC. 19. ø77s¿ (a) The Commission shall have authority from
time to time to make, amend, and rescind such rules and regula-
tions as may be necessary to carry out the provisions of this title,
including rules and regulations governing registration statements
and prospectuses for various classes of securities and issuers, and
defining accounting, technical and trade terms used in this title.
Among other things, the Commission shall have authority, for the
purposes of this title, to prescribe the form or forms in which re-
quired information shall be set forth, the items or details to be
shown in the balance sheet and earning statement, and the meth-
ods to be followed in the preparation of accounts, in the appraisal
or valuation of assets and liabilities, in the determination of depre-
ciation and depletion, in the differentiation of recurring and non-
recurring income, in the differentiation of investment and oper-
ating income, and in the preparation, where the Commission deems
it necessary or desirable, of consolidated balance sheets or income
accounts of any person directly or indirectly controlling or con-
trolled by the issuer, or any person under direct or indirect com-
mon control with the issuer. The rules and regulations of the Com-
mission shall be effective upon publication in the manner which the
Commission shall prescribe. No provision of this title imposing any
liability shall apply to any act done or omitted in good faith in con-
formity with any rule or regulation of the Commission, notwith-
standing that such rule or regulation may, after such act or omis-
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sion, be amended or rescinded or be determined by judicial or other
authority to be invalid for any reason.

(b) For the purpose of all investigations which, in the opinion
of the Commission, are necessary and proper for the enforcement
of this title, any member of the Commission or any officer or offi-
cers designated by it are empowered to administer oaths and affir-
mations, subpena witnesses, take evidence, and require the produc-
tion of any books, papers, or other documents which the Commis-
sion deems relevant or material to the inquiry. Such attendance of
witnesses and the production of such documentary evidence may be
required from any place in the United States or any Territory at
any designated place of hearing.

(c)(1) The Commission is authorized to cooperate with any
association composed of duly constituted representatives of State
governments whose primary assignment is the regulation of the
securities business within those States, and which, in the judgment
of the Commission, could assist in effectuating greater uniformity
in Federal-State securities matters. The Commission shall, at its
discretion, cooperate, coordinate, and share information with such
an association for the purposes of carrying out the policies and
projects set forth in paragraphs (2) and (3).

(2) It is the declared policy of this subsection that there should
be greater Federal and State cooperation in securities matters,
including—

(A) maximum effectiveness of regulation,
(B) maximum uniformity in Federal and State regulatory

standards,
(C) minimum interference with the business of capital for-

mation, and
(D) a substantial reduction in costs and paperwork to di-

minish the burdens of raising investment capital (particularly
by small business) and to diminish the costs of the administra-
tion of the Government programs involved.
(3) The purpose of this subsection is to engender cooperation

between the Commission, any such association of State securities
officials, and other duly constituted securities associations in the
following areas:

(A) the sharing of information regarding the registration or
exemption of securities issues applied for in the various States;

(B) the development and maintenance of uniform securities
forms and procedures; and

(C) the development of a uniform exemption from registra-
tion for small issuers which can be agreed upon among several
States or between the States and the Federal Government. The
Commission shall have the authority to adopt such an exemp-
tion as agreed upon for Federal purposes. Nothing in this Act
shall be construed as authorizing preemption of State law.
(4) In order to carry out these policies and purposes, the Com-

mission shall conduct an annual conference as well as such other
meetings as are deemed necessary, to which representatives from
such securities associations, securities self-regulatory organiza-
tions, agencies, and private organizations involved in capital forma-
tion shall be invited to participate.
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(5) For fiscal year 1982, and for each of the three succeeding
fiscal years, there are authorized to be appropriated such amounts
as may be necessary and appropriate to carry out the policies, pro-
visions, and purposes of this subsection. Any sums so appropriated
shall remain available until expended.

(6) Notwithstanding any other provision of law, neither the
Commission nor any other person shall be required to establish any
procedures not specifically required by the securities laws, as that
term is defined in section 3(a)(47) of the Securities Exchange Act
of 1934, or by chapter 5 of title 5, United States Code, in connec-
tion with cooperation, coordination, or consultation with—

(A) any association referred to in paragraph (1) of (3) or
any conference or meeting referred to in paragraph (4), while
such association, conference, or meeting is carrying out activi-
ties in furtherance of the provisions of this subsection; or

(B) any forum, agency or organization, or group referred to
in section 503 of the Small Business Investment Incentive Act
of 1980, while such forum, agency, organization, or group is
carrying out activities in furtherance of the provisions of such
section 503.

As used in this paragraph, the terms ‘‘association’’, ‘‘conference’’,
‘‘meeting’’, ‘‘forum’’, ‘‘agency’’, ‘‘organization’’, and ‘‘group’’ include
any committee, subgroup, or representative of such entities.

INJUNCTIONS AND PROSECUTION OF OFFENSES

SEC. 20. ø77t¿ (a) Whenever it shall appear to the Commission,
either upon complaint or otherwise, that the provisions of this title,
or of any rule or regulation prescribed under authority thereof,
have been or are about to be violated, it may, in its discretion,
either require or permit such person to file with it a statement in
writing, under oath, or otherwise, as to all the facts and cir-
cumstances concerning the subject matter which it believes to be
in the public interest to investigate, and may investigate such
facts.

(b) Whenever it shall appear to the Commission that any per-
son is engaged or about to engage in any acts or practices which
constitute or will constitute a violation of the provisions of this
title, or of any rule or regulation prescribed under authority
thereof, the Commission may, in its discretion, bring an action in
any district court of the United States, or United States court of
any Territory, to enjoin such acts or practices, and upon a proper
showing, a permanent or temporary injunction or restraining order
shall be granted without bond. The Commission may transmit such
evidence as may be available concerning such acts or practices to
the Attorney General who may, in his discretion, institute the nec-
essary criminal proceedings under this title. Any such criminal pro-
ceeding may be brought either in the district wherein the trans-
mittal of the prospectus or security complained of begins, or in the
district wherein such prospectus or security is received.

(c) Upon application of the Commission, the district courts of
the United States and the United States courts of any Territory
shall have jurisdiction to issue writs of mandamus commanding
any person to comply with the provisions of this title or any order
of the Commission made in pursuance thereof.
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(d) MONEY PENALTIES IN CIVIL ACTIONS.—
(1) AUTHORITY OF COMMISSION.—Whenever it shall appear

to the Commission that any person has violated any provision
of this title, the rules or regulations thereunder, or a cease-
and-desist order entered by the Commission pursuant to sec-
tion 8A of this title, other than by committing a violation sub-
ject to a penalty pursuant to section 21A of the Securities Ex-
change Act of 1934, the Commission may bring an action in a
United States district court to seek, and the court shall have
jurisdiction to impose, upon a proper showing, a civil penalty
to be paid by the person who committed such violation.

(2) AMOUNT OF PENALTY.—
(A) FIRST TIER.—The amount of the penalty shall be

determined by the court in light of the facts and cir-
cumstances. For each violation, the amount of the penalty
shall not exceed the greater of (i) $5,000 for a natural per-
son or $50,000 for any other person, or (ii) the gross
amount of pecuniary gain to such defendant as a result of
the violation.

(B) SECOND TIER.—Notwithstanding subparagraph (A),
the amount of penalty for each such violation shall not ex-
ceed the greater of (i) $50,000 for a natural person or
$250,000 for any other person, or (ii) the gross amount of
pecuniary gain to such defendant as a result of the viola-
tion, if the violation described in paragraph (1) involved
fraud, deceit, manipulation, or deliberate or reckless dis-
regard of a regulatory requirement.

(C) THIRD TIER.—Notwithstanding subparagraphs (A)
and (B), the amount of penalty for each such violation
shall not exceed the greater of (i) $100,000 for a natural
person or $500,000 for any other person, or (ii) the gross
amount of pecuniary gain to such defendant as a result of
the violation, if—

(I) the violation described in paragraph (1) in-
volved fraud, deceit, manipulation, or deliberate or
reckless disregard of a regulatory requirement; and

(II) such violation directly or indirectly resulted in
substantial losses or created a significant risk of sub-
stantial losses to other persons.

(3) PROCEDURES FOR COLLECTION.—
(A) PAYMENT OF PENALTY TO TREASURY.—A penalty

imposed under this section shall be payable into the Treas-
ury of the United States.

(B) COLLECTION OF PENALTIES.—If a person upon
whom such a penalty is imposed shall fail to pay such pen-
alty within the time prescribed in the court’s order, the
Commission may refer the matter to the Attorney General
who shall recover such penalty by action in the appro-
priate United States district court.

(C) REMEDY NOT EXCLUSIVE.—The actions authorized
by this subsection may be brought in addition to any other
action that the Commission or the Attorney General is
entitled to bring.
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(D) JURISDICTION AND VENUE.—For purposes of section
22 of this title, actions under this section shall be actions
to enforce a liability or a duty created by this title.
(4) SPECIAL PROVISIONS RELATING TO A VIOLATION OF A

CEASE-AND-DESIST ORDER.—In an action to enforce a cease-and-
desist order entered by the Commission pursuant to section
8A, each separate violation of such order shall be a separate
offense, except that in the case of a violation through a con-
tinuing failure to comply with such an order, each day of the
failure to comply with the order shall be deemed a separate
offense.
(e) AUTHORITY OF A COURT TO PROHIBIT PERSONS FROM SERV-

ING AS OFFICERS AND DIRECTORS.—In any proceeding under sub-
section (b), the court may prohibit, conditionally or unconditionally,
and permanently or for such period of time as it shall determine,
any person who violated section 17(a)(1) of this title from acting as
an officer or director of any issuer that has a class of securities reg-
istered pursuant to section 12 of the Securities Exchange Act of
1934 or that is required to file reports pursuant to section 15(d) of
such Act if the person’s conduct demonstrates substantial unfitness
to serve as an officer or director of any such issuer.

(f) PROHIBITION OF ATTORNEYS’ FEES PAID FROM COMMISSION
DISGORGEMENT FUNDS.—Except as otherwise ordered by the court
upon motion by the Commission, or, in the case of an administra-
tive action, as otherwise ordered by the Commission, funds dis-
gorged as the result of an action brought by the Commission in
Federal court, or as a result of any Commission administrative ac-
tion, shall not be distributed as payment for attorneys’ fees or ex-
penses incurred by private parties seeking distribution of the dis-
gorged funds.

HEARINGS BY COMMISSION

SEC. 21. ø77u¿ All hearings shall be public and may be held
before the Commission or an officer or officers of the Commission
designated by it, and appropriate records thereof shall be kept.

JURISDICTION OF OFFENSES AND SUITS

SEC. 22. ø77v¿ (a) The district courts of the United States and
United States courts of any Territory shall have jurisdiction of of-
fenses and violations under this title and under the rules and regu-
lations promulgated by the Commission in respect thereto, and,
concurrent with State and Territorial courts, except as provided in
section 16 with respect to covered class actions, of all suits in eq-
uity and actions at law brought to enforce any liability or duty cre-
ated by this title. Any such suit or action may be brought in the
district wherein the defendant is found or is an inhabitant or
transacts business, or in the district where the offer or sale took
place, if the defendant participated therein, and process in such
cases may be served in any other district of which the defendant
is an inhabitant or wherever the defendant may be found. Judg-
ments and decrees so rendered shall be subject to review as pro-
vided in sections 1254, 1291, 1292, and 1294 of title 28, United
States Code. Except as provided in section 16(c), no case arising
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1 Subsection (c) of section 22, which related to the immunity from prosecution of an individual
compelled to testify or produce evidence, after claiming his privilege against self-incrimination,
was repealed by the Organized Crime Control Act of 1970 (Pub. L. 91–542, 84 Stat. 929), which
made applicable in lieu thereof 18 U.S.C. 6001, 6002, 6004. [Printed in appendix to this volume.]

2 See also 18 U.S.C. 3623. [Printed in appendix to this volume.]

under this title and brought in any State court of competent juris-
diction shall be removed to any court of the United States. No costs
shall be assessed for or against the Commission in any proceeding
under this title brought by or against it in the Supreme Court or
such other courts.

(b) In case of contumacy or refusal to obey a subpena issued
to any person, any of the said United States courts, within the
jurisdiction of which said person guilty of contumacy or refusal to
obey is found or resides, upon application by the Commission may
issue to such person an order requiring such person to appear be-
fore the Commission, or one of its examiners designated by it, there
to produce documentary evidence if so ordered, or there to give evi-
dence touching the matter in question; and any failure to obey such
order of the court may be punished by said court as a contempt
thereof. 1

UNLAWFUL REPRESENTATIONS

SEC. 23. ø77w¿ Neither the fact that the registration state-
ment for a security has been filed or is in effect nor the fact that
a stop order is not in effect with respect thereto shall be deemed
a finding by the Commission that registration statement is true
and accurate on its face or that it does not contain an untrue state-
ment of fact or omit to state a material fact, or be held to mean
that the Commission has in any way passed upon the merits of, or
given approval to, such security. It shall be unlawful to make, or
cause to be made, to any prospective purchaser any representation
contrary to the foregoing provisions of this section.

PENALTIES

SEC. 24. ø77x¿ Any person who willfully violates any of the
provisions of this title, or the rules and regulations promulgated by
the Commission under authority thereof, or any person who will-
fully, in a registration statement filed under this title, makes any
untrue statement of a material fact or omits to state any material
fact required to be stated therein or necessary to make the state-
ments therein not misleading, shall upon conviction be fined not
more than $10,000 or imprisoned not more than five years, or
both. 2

JURISDICTION OF OTHER GOVERNMENT AGENCIES OVER SECURITIES

SEC. 25. ø77y¿ Nothing in this title shall relieve any person
from submitting to the respective supervisory units of the Govern-
ment of the United States information, reports, or other documents
that are now or may hereafter be required by any provision of law.

SEPARABILITY OF PROVISIONS

SEC. 26. ø77z¿ If any provision of this Act, or the application
of such provision to any person or circumstance, shall be held in-
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valid, the remainder of this Act, or the application of such provision
to persons or circumstances other than those as to which it is held
invalid, shall not be affected thereby.
SEC. 27. ø77z–1¿ PRIVATE SECURITIES LITIGATION.

(a) PRIVATE CLASS ACTIONS.—
(1) IN GENERAL.—The provisions of this subsection shall

apply to each private action arising under this title that is
brought as a plaintiff class action pursuant to the Federal
Rules of Civil Procedure.

(2) CERTIFICATION FILED WITH COMPLAINT.—
(A) IN GENERAL.—Each plaintiff seeking to serve as a

representative party on behalf of a class shall provide a
sworn certification, which shall be personally signed by
such plaintiff and filed with the complaint, that—

(i) states that the plaintiff has reviewed the com-
plaint and authorized its filing;

(ii) states that the plaintiff did not purchase the
security that is the subject of the complaint at the
direction of plaintiff’s counsel or in order to participate
in any private action arising under this title;

(iii) states that the plaintiff is willing to serve as
a representative party on behalf of a class, including
providing testimony at deposition and trial, if nec-
essary;

(iv) sets forth all of the transactions of the plain-
tiff in the security that is the subject of the complaint
during the class period specified in the complaint;

(v) identifies any other action under this title,
filed during the 3-year period preceding the date on
which the certification is signed by the plaintiff, in
which the plaintiff has sought to serve, or served, as
a representative party on behalf of a class; and

(vi) states that the plaintiff will not accept any
payment for serving as a representative party on be-
half of a class beyond the plaintiff’s pro rata share of
any recovery, except as ordered or approved by the
court in accordance with paragraph (4).
(B) NONWAIVER OF ATTORNEY-CLIENT PRIVILEGE.—The

certification filed pursuant to subparagraph (A) shall not
be construed to be a waiver of the attorney-client privilege.
(3) APPOINTMENT OF LEAD PLAINTIFF.—

(A) EARLY NOTICE TO CLASS MEMBERS.—
(i) IN GENERAL.—Not later than 20 days after the

date on which the complaint is filed, the plaintiff or
plaintiffs shall cause to be published, in a widely cir-
culated national business-oriented publication or wire
service, a notice advising members of the purported
plaintiff class—

(I) of the pendency of the action, the claims
asserted therein, and the purported class period;
and

(II) that, not later than 60 days after the date
on which the notice is published, any member of
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the purported class may move the court to serve
as lead plaintiff of the purported class.
(ii) MULTIPLE ACTIONS.—If more than one action

on behalf of a class asserting substantially the same
claim or claims arising under this title is filed, only
the plaintiff or plaintiffs in the first filed action shall
be required to cause notice to be published in accord-
ance with clause (i).

(iii) ADDITIONAL NOTICES MAY BE REQUIRED UNDER
FEDERAL RULES.—Notice required under clause (i)
shall be in addition to any notice required pursuant to
the Federal Rules of Civil Procedure.
(B) APPOINTMENT OF LEAD PLAINTIFF.—

(i) IN GENERAL.—Not later than 90 days after the
date on which a notice is published under subpara-
graph (A)(i), the court shall consider any motion made
by a purported class member in response to the notice,
including any motion by a class member who is not
individually named as a plaintiff in the complaint or
complaints, and shall appoint as lead plaintiff the
member or members of the purported plaintiff class
that the court determines to be most capable of ade-
quately representing the interests of class members
(hereafter in this paragraph referred to as the ‘‘most
adequate plaintiff’’) in accordance with this subpara-
graph.

(ii) CONSOLIDATED ACTIONS.—If more than one ac-
tion on behalf of a class asserting substantially the
same claim or claims arising under this title has been
filed, and any party has sought to consolidate those
actions for pretrial purposes or for trial, the court
shall not make the determination required by clause
(i) until after the decision on the motion to consolidate
is rendered. As soon as practicable after such decision
is rendered, the court shall appoint the most adequate
plaintiff as lead plaintiff for the consolidated actions
in accordance with this subparagraph.

(iii) REBUTTABLE PRESUMPTION.—
(I) IN GENERAL.—Subject to subclause (II), for

purposes of clause (i), the court shall adopt a pre-
sumption that the most adequate plaintiff in any
private action arising under this title is the
person or group of persons that—

(aa) has either filed the complaint or
made a motion in response to a notice under
subparagraph (A)(i);

(bb) in the determination of the court, has
the largest financial interest in the relief
sought by the class; and

(cc) otherwise satisfies the requirements
of Rule 23 of the Federal Rules of Civil
Procedure.
(II) REBUTTAL EVIDENCE.—The presumption

described in subclause (I) may be rebutted only
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upon proof by a member of the purported plaintiff
class that the presumptively most adequate
plaintiff—

(aa) will not fairly and adequately protect
the interests of the class; or

(bb) is subject to unique defenses that
render such plaintiff incapable of adequately
representing the class.

(iv) DISCOVERY.—For purposes of this subpara-
graph, discovery relating to whether a member or
members of the purported plaintiff class is the most
adequate plaintiff may be conducted by a plaintiff only
if the plaintiff first demonstrates a reasonable basis
for a finding that the presumptively most adequate
plaintiff is incapable of adequately representing the
class.

(v) SELECTION OF LEAD COUNSEL.—The most ade-
quate plaintiff shall, subject to the approval of the
court, select and retain counsel to represent the class.

(vi) RESTRICTIONS ON PROFESSIONAL PLAINTIFFS.—
Except as the court may otherwise permit, consistent
with the purposes of this section, a person may be a
lead plaintiff, or an officer, director, or fiduciary of a
lead plaintiff, in no more than 5 securities class ac-
tions brought as plaintiff class actions pursuant to the
Federal Rules of Civil Procedure during any 3-year
period.

(4) RECOVERY BY PLAINTIFFS.—The share of any final judg-
ment or of any settlement that is awarded to a representative
party serving on behalf of a class shall be equal, on a per share
basis, to the portion of the final judgment or settlement
awarded to all other members of the class. Nothing in this
paragraph shall be construed to limit the award of reasonable
costs and expenses (including lost wages) directly relating to
the representation of the class to any representative party
serving on behalf of the class.

(5) RESTRICTIONS ON SETTLEMENTS UNDER SEAL.—The
terms and provisions of any settlement agreement of a class
action shall not be filed under seal, except that on motion of
any party to the settlement, the court may order filing under
seal for those portions of a settlement agreement as to which
good cause is shown for such filing under seal. For purposes of
this paragraph, good cause shall exist only if publication of a
term or provision of a settlement agreement would cause direct
and substantial harm to any party.

(6) RESTRICTIONS ON PAYMENT OF ATTORNEYS’ FEES AND
EXPENSES.—Total attorneys’ fees and expenses awarded by the
court to counsel for the plaintiff class shall not exceed a rea-
sonable percentage of the amount of any damages and prejudg-
ment interest actually paid to the class.

(7) DISCLOSURE OF SETTLEMENT TERMS TO CLASS MEM-
BERS.—Any proposed or final settlement agreement that is
published or otherwise disseminated to the class shall include
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each of the following statements, along with a cover page sum-
marizing the information contained in such statements:

(A) STATEMENT OF PLAINTIFF RECOVERY.—The amount
of the settlement proposed to be distributed to the parties
to the action, determined in the aggregate and on an aver-
age per share basis.

(B) STATEMENT OF POTENTIAL OUTCOME OF CASE.—
(i) AGREEMENT ON AMOUNT OF DAMAGES.—If the

settling parties agree on the average amount of dam-
ages per share that would be recoverable if the plain-
tiff prevailed on each claim alleged under this title, a
statement concerning the average amount of such
potential damages per share.

(ii) DISAGREEMENT ON AMOUNT OF DAMAGES.—If
the parties do not agree on the average amount of
damages per share that would be recoverable if the
plaintiff prevailed on each claim alleged under this
title, a statement from each settling party concerning
the issue or issues on which the parties disagree.

(iii) INADMISSIBILITY FOR CERTAIN PURPOSES.—A
statement made in accordance with clause (i) or (ii)
concerning the amount of damages shall not be admis-
sible in any Federal or State judicial action or admin-
istrative proceeding, other than an action or pro-
ceeding arising out of such statement.
(C) STATEMENT OF ATTORNEYS’ FEES OR COSTS

SOUGHT.—If any of the settling parties or their counsel in-
tend to apply to the court for an award of attorneys’ fees
or costs from any fund established as part of the settle-
ment, a statement indicating which parties or counsel in-
tend to make such an application, the amount of fees and
costs that will be sought (including the amount of such
fees and costs determined on an average per share basis),
and a brief explanation supporting the fees and costs
sought.

(D) IDENTIFICATION OF LAWYERS’ REPRESENTATIVES.—
The name, telephone number, and address of one or more
representatives of counsel for the plaintiff class who will
be reasonably available to answer questions from class
members concerning any matter contained in any notice of
settlement published or otherwise disseminated to the
class.

(E) REASONS FOR SETTLEMENT.—A brief statement ex-
plaining the reasons why the parties are proposing the
settlement.

(F) OTHER INFORMATION.—Such other information as
may be required by the court.
(8) ATTORNEY CONFLICT OF INTEREST.—If a plaintiff class

is represented by an attorney who directly owns or otherwise
has a beneficial interest in the securities that are the subject
of the litigation, the court shall make a determination of
whether such ownership or other interest constitutes a conflict
of interest sufficient to disqualify the attorney from rep-
resenting the plaintiff class.
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(b) STAY OF DISCOVERY; PRESERVATION OF EVIDENCE.—
(1) IN GENERAL.—In any private action arising under this

title, all discovery and other proceedings shall be stayed during
the pendency of any motion to dismiss, unless the court finds,
upon the motion of any party, that particularized discovery is
necessary to preserve evidence or to prevent undue prejudice
to that party.

(2) PRESERVATION OF EVIDENCE.—During the pendency of
any stay of discovery pursuant to this subsection, unless other-
wise ordered by the court, any party to the action with actual
notice of the allegations contained in the complaint shall treat
all documents, data compilations (including electronically re-
corded or stored data), and tangible objects that are in the cus-
tody or control of such person and that are relevant to the alle-
gations, as if they were the subject of a continuing request for
production of documents from an opposing party under the
Federal Rules of Civil Procedure.

(3) SANCTION FOR WILLFUL VIOLATION.—A party aggrieved
by the willful failure of an opposing party to comply with para-
graph (2) may apply to the court for an order awarding appro-
priate sanctions.

(4) CIRCUMVENTION OF STAY OF DISCOVERY.—Upon a
proper showing, a court may stay discovery proceedings in any
private action in a State court as necessary in aid of its juris-
diction, or to protect or effectuate its judgments, in an action
subject to a stay of discovery pursuant to this subsection.
(c) SANCTIONS FOR ABUSIVE LITIGATION.—

(1) MANDATORY REVIEW BY COURT.—In any private action
arising under this title, upon final adjudication of the action,
the court shall include in the record specific findings regarding
compliance by each party and each attorney representing any
party with each requirement of Rule 11(b) of the Federal Rules
of Civil Procedure as to any complaint, responsive pleading, or
dispositive motion.

(2) MANDATORY SANCTIONS.—If the court makes a finding
under paragraph (1) that a party or attorney violated any
requirement of Rule 11(b) of the Federal Rules of Civil Proce-
dure as to any complaint, responsive pleading, or dispositive
motion, the court shall impose sanctions on such party or at-
torney in accordance with Rule 11 of the Federal Rules of Civil
Procedure. Prior to making a finding that any party or attor-
ney has violated Rule 11 of the Federal Rules of Civil Proce-
dure, the court shall give such party or attorney notice and an
opportunity to respond.

(3) PRESUMPTION IN FAVOR OF ATTORNEYS’ FEES AND
COSTS.—

(A) IN GENERAL.—Subject to subparagraphs (B) and
(C), for purposes of paragraph (2), the court shall adopt a
presumption that the appropriate sanction—

(i) for failure of any responsive pleading or dis-
positive motion to comply with any requirement of
Rule 11(b) of the Federal Rules of Civil Procedure is
an award to the opposing party of the reasonable
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attorneys’ fees and other expenses incurred as a direct
result of the violation; and

(ii) for substantial failure of any complaint to com-
ply with any requirement of Rule 11(b) of the Federal
Rules of Civil Procedure is an award to the opposing
party of the reasonable attorneys’ fees and other ex-
penses incurred in the action.
(B) REBUTTAL EVIDENCE.—The presumption described

in subparagraph (A) may be rebutted only upon proof by
the party or attorney against whom sanctions are to be
imposed that—

(i) the award of attorneys’ fees and other expenses
will impose an unreasonable burden on that party or
attorney and would be unjust, and the failure to make
such an award would not impose a greater burden on
the party in whose favor sanctions are to be imposed;
or

(ii) the violation of Rule 11(b) of the Federal Rules
of Civil Procedure was de minimis.
(C) SANCTIONS.—If the party or attorney against

whom sanctions are to be imposed meets its burden under
subparagraph (B), the court shall award the sanctions that
the court deems appropriate pursuant to Rule 11 of the
Federal Rules of Civil Procedure.

(d) DEFENDANT’S RIGHT TO WRITTEN INTERROGATORIES.—In
any private action arising under this title in which the plaintiff
may recover money damages only on proof that a defendant acted
with a particular state of mind, the court shall, when requested by
a defendant, submit to the jury a written interrogatory on the issue
of each such defendant’s state of mind at the time the alleged
violation occurred.
SEC. 27A. ø77z–2¿ APPLICATION OF SAFE HARBOR FOR FORWARD-

LOOKING STATEMENTS.
(a) APPLICABILITY.—This section shall apply only to a forward-

looking statement made by—
(1) an issuer that, at the time that the statement is made,

is subject to the reporting requirements of section 13(a) or
section 15(d) of the Securities Exchange Act of 1934;

(2) a person acting on behalf of such issuer;
(3) an outside reviewer retained by such issuer making a

statement on behalf of such issuer; or
(4) an underwriter, with respect to information provided by

such issuer or information derived from information provided
by the issuer.
(b) EXCLUSIONS.—Except to the extent otherwise specifically

provided by rule, regulation, or order of the Commission, this
section shall not apply to a forward-looking statement—

(1) that is made with respect to the business or operations
of the issuer, if the issuer—

(A) during the 3-year period preceding the date on
which the statement was first made—

(i) was convicted of any felony or misdemeanor
described in clauses (i) through (iv) of section
15(b)(4)(B) of the Securities Exchange Act of 1934; or
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1 So in law. Should be a comma rather than semicolon.

(ii) has been made the subject of a judicial or
administrative decree or order arising out of a govern-
mental action that—

(I) prohibits future violations of the antifraud
provisions of the securities laws;

(II) requires that the issuer cease and desist
from violating the antifraud provisions of the
securities laws; or

(III) determines that the issuer violated the
antifraud provisions of the securities laws;

(B) makes the forward-looking statement in connection
with an offering of securities by a blank check company;

(C) issues penny stock;
(D) makes the forward-looking statement in connection

with a rollup transaction; or
(E) makes the forward-looking statement in connection

with a going private transaction; or
(2) that is—

(A) included in a financial statement prepared in
accordance with generally accepted accounting principles;

(B) contained in a registration statement of, or other-
wise issued by, an investment company;

(C) made in connection with a tender offer;
(D) made in connection with an initial public offering;
(E) made in connection with an offering by, or relating

to the operations of, a partnership, limited liability com-
pany, or a direct participation investment program; or

(F) made in a disclosure of beneficial ownership in a
report required to be filed with the Commission pursuant
to section 13(d) of the Securities Exchange Act of 1934.

(c) SAFE HARBOR.—
(1) IN GENERAL.—Except as provided in subsection (b), in

any private action arising under this title that is based on an
untrue statement of a material fact or omission of a material
fact necessary to make the statement not misleading, a person
referred to in subsection (a) shall not be liable with respect to
any forward-looking statement, whether written or oral, if and
to the extent that—

(A) the forward-looking statement is—
(i) identified as a forward-looking statement, and

is accompanied by meaningful cautionary statements
identifying important factors that could cause actual
results to differ materially from those in the forward-
looking statement; or

(ii) immaterial; or
(B) the plaintiff fails to prove that the forward-looking

statement—
(i) if made by a natural person, was made with

actual knowledge by that person that the statement
was false or misleading; or

(ii) if made by a business entity; 1 was—
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(I) made by or with the approval of an execu-
tive officer of that entity, and

(II) made or approved by such officer with ac-
tual knowledge by that officer that the statement
was false or misleading.

(2) ORAL FORWARD-LOOKING STATEMENTS.—In the case of
an oral forward-looking statement made by an issuer that is
subject to the reporting requirements of section 13(a) or section
15(d) of the Securities Exchange Act of 1934, or by a person
acting on behalf of such issuer, the requirement set forth in
paragraph (1)(A) shall be deemed to be satisfied—

(A) if the oral forward-looking statement is accom-
panied by a cautionary statement—

(i) that the particular oral statement is a forward-
looking statement; and

(ii) that the actual results could differ materially
from those projected in the forward-looking statement;
and
(B) if—

(i) the oral forward-looking statement is accom-
panied by an oral statement that additional informa-
tion concerning factors that could cause actual results
to differ materially from those in the forward-looking
statement is contained in a readily available written
document, or portion thereof;

(ii) the accompanying oral statement referred to in
clause (i) identifies the document, or portion thereof,
that contains the additional information about those
factors relating to the forward-looking statement; and

(iii) the information contained in that written doc-
ument is a cautionary statement that satisfies the
standard established in paragraph (1)(A).

(3) AVAILABILITY.—Any document filed with the Commis-
sion or generally disseminated shall be deemed to be readily
available for purposes of paragraph (2).

(4) EFFECT ON OTHER SAFE HARBORS.—The exemption pro-
vided for in paragraph (1) shall be in addition to any exemp-
tion that the Commission may establish by rule or regulation
under subsection (g).
(d) DUTY TO UPDATE.—Nothing in this section shall impose

upon any person a duty to update a forward-looking statement.
(e) DISPOSITIVE MOTION.—On any motion to dismiss based

upon subsection (c)(1), the court shall consider any statement cited
in the complaint and cautionary statement accompanying the for-
ward-looking statement, which are not subject to material dispute,
cited by the defendant.

(f) STAY PENDING DECISION ON MOTION.—In any private action
arising under this title, the court shall stay discovery (other than
discovery that is specifically directed to the applicability of the
exemption provided for in this section) during the pendency of any
motion by a defendant for summary judgment that is based on the
grounds that—
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(1) the statement or omission upon which the complaint is
based is a forward-looking statement within the meaning of
this section; and

(2) the exemption provided for in this section precludes a
claim for relief.
(g) EXEMPTION AUTHORITY.—In addition to the exemptions pro-

vided for in this section, the Commission may, by rule or regula-
tion, provide exemptions from or under any provision of this title,
including with respect to liability that is based on a statement or
that is based on projections or other forward-looking information,
if and to the extent that any such exemption is consistent with the
public interest and the protection of investors, as determined by
the Commission.

(h) EFFECT ON OTHER AUTHORITY OF COMMISSION.—Nothing in
this section limits, either expressly or by implication, the authority
of the Commission to exercise similar authority or to adopt similar
rules and regulations with respect to forward-looking statements
under any other statute under which the Commission exercises
rulemaking authority.

(i) DEFINITIONS.—For purposes of this section, the following
definitions shall apply:

(1) FORWARD-LOOKING STATEMENT.—The term ‘‘forward-
looking statement’’ means—

(A) a statement containing a projection of revenues,
income (including income loss), earnings (including earn-
ings loss) per share, capital expenditures, dividends, cap-
ital structure, or other financial items;

(B) a statement of the plans and objectives of manage-
ment for future operations, including plans or objectives
relating to the products or services of the issuer;

(C) a statement of future economic performance, in-
cluding any such statement contained in a discussion and
analysis of financial condition by the management or in
the results of operations included pursuant to the rules
and regulations of the Commission;

(D) any statement of the assumptions underlying or
relating to any statement described in subparagraph (A),
(B), or (C);

(E) any report issued by an outside reviewer retained
by an issuer, to the extent that the report assesses a for-
ward-looking statement made by the issuer; or

(F) a statement containing a projection or estimate of
such other items as may be specified by rule or regulation
of the Commission.
(2) INVESTMENT COMPANY.—The term ‘‘investment com-

pany’’ has the same meaning as in section 3(a) of the Invest-
ment Company Act of 1940.

(3) PENNY STOCK.—The term ‘‘penny stock’’ has the same
meaning as in section 3(a)(51) of the Securities Exchange Act
of 1934, and the rules and regulations, or orders issued pursu-
ant to that section.

(4) GOING PRIVATE TRANSACTION.—The term ‘‘going private
transaction’’ has the meaning given that term under the rules
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or regulations of the Commission issued pursuant to section
13(e) of the Securities Exchange Act of 1934.

(5) SECURITIES LAWS.—The term ‘‘securities laws’’ has the
same meaning as in section 3 of the Securities Exchange Act
of 1934.

(6) PERSON ACTING ON BEHALF OF AN ISSUER.—The term
‘‘person acting on behalf of an issuer’’ means an officer, direc-
tor, or employee of the issuer.

(7) OTHER TERMS.—The terms ‘‘blank check company’’,
‘‘rollup transaction’’, ‘‘partnership’’, ‘‘limited liability company’’,
‘‘executive officer of an entity’’ and ‘‘direct participation invest-
ment program’’, have the meanings given those terms by rule
or regulation of the Commission.

SEC. 28. ø77z–3¿ GENERAL EXEMPTIVE AUTHORITY.
The Commission, by rule or regulation, may conditionally or

unconditionally exempt any person, security, or transaction, or any
class or classes of persons, securities, or transactions, from any pro-
vision or provisions of this title or of any rule or regulation issued
under this title, to the extent that such exemption is necessary or
appropriate in the public interest, and is consistent with the pro-
tection of investors.

SCHEDULE A

ø77aa¿ (1) The name under which the issuer is doing or in-
tends to do business;

(2) the name of the State or other sovereign power under which
the issuer is organized;

(3) the location of the issuer’s principal business office, and if
the issuer is a foreign or territorial person, the name and address
of its agent in the United States authorized to receive notice;

(4) the names and addresses of the directors or persons per-
forming similar functions, and the chief executive, financial and ac-
counting officers, chosen or to be chosen if the issuer be a corpora-
tion, association, trust, or other entity; of all partners, if the issuer
be a partnership; and of the issuer, if the issuer be an individual;
and of the promoters in the case of a business to be formed, or
formed within two years prior to the filing of the registration state-
ment;

(5) the names and addresses of the underwriters;
(6) the names and addresses of all persons, if any, owning of

record or beneficially, if known, more than 10 per centum of any
class of stock of the issuer, or more than 10 per centum in the
aggregate of the outstanding stock of the issuer as of a date within
twenty days prior to the filing of the registration statement;

(7) the amount of securities of the issuer held by any person
specified in paragraphs (4), (5), and (6) of this schedule, as of a
date within twenty days prior to the filing of the registration state-
ment, and, if possible, as of one year prior thereto, and the amount
of the securities, for which the registration statement is filed, to
which such persons have indicated their intention to subscribe;

(8) the general character of the business actually transacted or
to be transacted by the issuer;
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(9) a statement of the capitalization of the issuer, including the
authorized and outstanding amounts of its capital stock and the
proportion thereof paid up, the number and classes of shares in
which such capital stock is divided, par value thereof, or if it has
no par value, the stated or assigned value thereof, a description of
the respective voting rights, preferences, conversion and exchange
rights, rights to dividends, profits, or capital of each class, with re-
spect to each other class, including the retirement and liquidation
rights or values thereof;

(10) a statement of the securities, if any, covered by options
outstanding or to be created in connection with the security to be
offered, together with the names and addresses of all persons, if
any, to be allotted more than 10 per centum in the aggregate of
such options;

(11) the amount of capital stock of each class issued or in-
cluded in the shares of stock to be offered;

(12) the amount of the funded debt outstanding and to be cre-
ated by the security to be offered, with a brief description of the
date, maturity, and character of such debt, rate of interest, char-
acter of amortization provisions, and the security, if any, therefor.
If substitution of any security is permissible, a summarized state-
ment of the conditions under which such substitution is permitted.
If substitution is permissible without notice, a specific statement to
that effect;

(13) the specific purposes in detail and the approximate
amounts to be devoted to such purposes, so far as determinable, for
which the security to be offered is to supply funds, and if the funds
are to be raised in part from other sources, the amounts thereof
and the sources thereof, shall be stated;

(14) the remuneration, paid or estimated to be paid, by the
issuer or its predecessor, directly or indirectly, during the past year
and ensuing year to (a) the directors or persons performing similar
functions, and (b) its officers and other persons, naming them
wherever such remuneration exceeded $25,000 during any such
year;

(15) the estimated net proceeds to be derived from the security
to be offered;

(16) the price at which it is proposed that the security shall be
offered to the public or the method by which such price is computed
and any variation therefrom at which any portion of such security
is proposed to be offered to any persons or classes of persons, other
than the underwriters, naming them or specifying the class. A vari-
ation in price may be proposed prior to the date of the public offer-
ing of the security, but the Commission shall immediately be noti-
fied of such variation;

(17) all commissions or discounts paid or to be paid, directly or
indirectly, by the issuer to the underwriters in respect of the sale
of the security to be offered. Commissions shall include all cash,
securities, contracts, or anything else of value, paid, to be set aside,
disposed of, or understandings with or for the benefit of any other
persons in which any underwriter is interested, made, in connec-
tion with the sale of such security. A commission paid or to be paid
in connection with the sale of such security by a person in which
the issuer has an interest or which is controlled or directed by, or
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under common control with, the issuer shall be deemed to have
been paid by the issuer. Where any such commission is paid the
amount of such commission paid to each underwriter shall be
stated;

(18) the amount or estimated amounts, itemized in reasonable
detail, of expenses, other than commissions specified in paragraph
(17) of this schedule, incurred or borne by or for the account of the
issuer in connection with the sale of the security to be offered or
properly chargeable thereto, including legal, engineering, certifi-
cation, authentication, and other charges;

(19) the net proceeds derived from any security sold by the
issuer during the two years preceding the filing of the registration
statement, the price at which such security was offered to the pub-
lic, and the names of the principal underwriters of such security;

(20) any amount paid within two years preceding the filing of
the registration statement or intended to be paid to any promoter
and the consideration for any such payment;

(21) the names and addresses of the vendors and the purchase
price of any property, or good will, acquired or to be acquired, not
in the ordinary course of business, which is to be defrayed in whole
or in part from the proceeds of the security to be offered, the
amount of any commission payable to any person in connection
with such acquisition, and the name or names of such person or
persons, together with any expense incurred or to be incurred in
connection with such acquisition, including the cost of borrowing
money to finance such acquisition;

(22) full particulars of the nature and extent of the interest, if
any, of every director, principal executive officer, and of every
stockholder holding more than 10 per centum of any class of stock
or more than 10 per centum in the aggregate of the stock of the
issuer, in any property acquired, not in the ordinary course of busi-
ness of the issuer, within two years preceding the filing of the reg-
istration statement or proposed to be acquired at such date;

(23) the names and addresses of counsel who have passed on
the legality of the issue;

(24) dates of and parties to, and the general effect concisely
stated of every material contract made, not in the ordinary course
of business, which contract is to be executed in whole or in part at
or after the filing of the registration statement or which contract
has been made not more than two years before such filing. Any
management contract or contract providing for special bonuses or
profit-sharing arrangements, and every material patent or contract
for a material patent right, and every contract by or with a public
utility company or an affiliate thereof, providing for the giving or
receiving of technical or financial advice or service (if such contract
may involve a charge to any party thereto at a rate in excess of
$2,500 per year in cash or securities or anything else of value),
shall be deemed a material contract;

(25) a balance sheet as of a date not more than ninety days
prior to the date of the filing of the registration statement showing
all of the assets of the issuer, the nature and cost thereof, when-
ever determinable, in such detail and in such form as the Commis-
sion shall prescribe (with intangible items segregated), including
any loan in excess of $20,000 to any officer, director, stockholder
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or person directly or indirectly controlling or controlled by the
issuer, or person under direct or indirect common control with the
issuer. All the liabilities of the issuer in such detail and such form
as the Commission shall prescribe, including surplus of the issuer
showing how and from what sources such surplus was created, all
as of a date not more than ninety days prior to the filing of the
registration statement. If such statement be not certified by an
independent public or certified accountant, in addition to the bal-
ance sheet required to be submitted under this schedule, a similar
detailed balance sheet of the assets and liabilities of the issuer, cer-
tified by an independent public or certified accountant, of a date
not more than one year prior to the filing of the registration state-
ment, shall be submitted;

(26) a profit and loss statement of the issuer showing earnings
and income, the nature and source thereof, and the expenses and
fixed charges in such detail and such form as the Commission shall
prescribe for the latest fiscal year for which such statement is
available and for the two preceding fiscal years, year by year, or,
if such issuer has been in actual business for less than three years,
then for such time as the issuer has been in actual business, year
by year. If the date of the filing of the registration statement is
more than six months after the close of the last fiscal year, a state-
ment from such closing date to the latest practicable date. Such
statement shall show what the practice of the issuer has been dur-
ing the three years or lesser period as to the character of the
charges, dividends or other distributions made against its various
surplus accounts, and as to depreciation, depletion, and mainte-
nance charges, in such detail and form as the Commission shall
prescribe, and if stock dividends or avails from the sale of rights
have been credited to income, they shall be shown separately with
a statement of the basis upon which the credit is computed. Such
statement shall also differentiate between any recurring and non-
recurring income and between any investment and operating in-
come. Such statement shall be certified by an independent public
or certified accountant;

(27) if the proceeds, or any part of the proceeds, of the security
to be issued is to be applied directly or indirectly to the purchase
of any business, a profit and loss statement of such business cer-
tified by an independent public or certified accountant, meeting the
requirements of paragraph (26) of this schedule, for the three pre-
ceding fiscal years, together with a balance sheet, similarly cer-
tified, of such business, meeting the requirements of paragraph
(25) of this schedule of a date not more than ninety days prior to
the filing of the registration statement or at the date such business
was acquired by the issuer if the business was acquired by the
issuer more than ninety days prior to the fiing of the registration
statement;

(28) a copy of any agreement or agreements (or, if identical
agreements are used, the forms thereof) made with any under-
writer, including all contracts and agreements referred to in para-
graph (17) of this schedule;

(29) a copy of the opinion or opinions of counsel in respect to
the legality of the issue, with a translation of such opinion, when
necessary, into the English language;
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(30) a copy of all material contracts referred to in paragraph
(24) of this schedule, but no disclosure shall be required of any por-
tion of any such contract if the Commission determines that disclo-
sure of such portion would impair the value of the contract and
would not be necessary for the protection of the investors;

(31) unless previously filed and registered under the provisions
of this title, and brought up to date, (a) a copy of its articles of
incorporation, with all amendments thereof and of its existing by-
laws or instruments corresponding thereto, whatever the name, if
the issuer be a corporation; (b) copy of all instruments by which the
trust is created or declared, if the issuer is a trust; (c) a copy of
its articles of partnership or association and all other papers per-
taining to its organization, if the issuer is a partnership, unincor-
porated association, joint-stock company, or any other form of orga-
nization; and

(32) a copy of the underlying agreements or indentures affect-
ing any stock, bonds, or debentures offered or to be offered.

In case of certificates of deposit, voting trust certificates, collat-
eral trust certificates, certificates of interest or shares in unincor-
porated investment trusts, equipment trust certificates, interim or
other receipts for certificates, and like securities, the Commission
shall establish rules and regulations requiring the submission of
information of a like character applicable to such cases, together
with such other information as it may deem appropriate and nec-
essary regarding the character, financial or otherwise, of the actual
issuer of the securities and/or the person performing the acts and
assuming the duties of depositor or manager.

SCHEDULE B

(1) Name of borrowing government or subdivision thereof;
(2) specific purposes in detail and the approximate amounts to

be devoted to such purposes, so far as determinable, for which the
security to be offered is to supply funds, and if the funds are to be
raised in part from other sources, the amounts thereof and the
sources thereof, shall be stated;

(3) the amount of the funded debt and the estimated amount
of the floating debt outstanding and to be created by the security
to be offered, excluding intergovernmental debt, and a brief
description of the date, maturity, character of such debt, rate of in-
terest, character of amortization provisions, and the security, if
any, therefor. If substitution of any security is permissible, a state-
ment of the conditions under which such substitution is permitted.
If substitution is permissible without notice, a specific statement to
that effect;

(4) whether or not the issuer or its predecessor has, within a
period of twenty years prior to the filing of the registration state-
ment, defaulted on the principal or interest of any external secu-
rity, excluding intergovernmental debt, and, if so, the date,
amount, and circumstances of such default, and the terms of the
succeeding arrangement, if any;

(5) the receipts, classified by source, and the expenditures,
classified by purpose, in such detail and form as the Commission
shall prescribe for the latest fiscal year for which such information
is available and the two preceding fiscal years, year by year;
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(6) the names and addresses of the underwriters;
(7) the name and address of its authorized agent, if any, in the

United States;
(8) the estimated net proceeds to be derived from the sale in

the United States of the security to be offered;
(9) the price at which it is proposed that the security shall be

offered in the United States to the public or the method by which
such price is computed. A variation in price may be proposed prior
to the date of the public offering of the security, but the Commis-
sion shall immediately be notified of such variation;

(10) all commissions paid or to be paid, directly or indirectly,
by the issuer to the underwriters in respect of the sale of the secu-
rity to be offered. Commissions shall include all cash, securities,
contracts, or anything else of value, paid, to be set aside, disposed
of, or understandings with or for the benefit of any other persons
in which the underwriter is interested, made, in connection with
the sale of such security. Where any such commission is paid, the
amount of such commission paid to each underwriter shall be
stated;

(11) the amount or estimated amounts, itemized in reasonable
detail, of expenses, other than the commission specified in para-
graph (10) of this schedule, incurred or borne by or for the account
of the issuer in connection with the sale of the security to be of-
fered or properly chargeable thereto, including legal, engineering,
certification, and other charges;

(12) the names and addresses of counsel who have passed upon
the legality of the issue;

(13) a copy of any agreement or agreements made with any
underwriter governing the sale of the security within the United
States; and

(14) an agreement of the issuer to furnish a copy of the opinion
or opinions of counsel in respect to the legality of the issue, with
a translation, where necessary, into the English language. Such
opinion shall set out in full all laws, decrees, ordinances, or other
acts of Government under which the issue of such security has
been authorized.

TITLE II

SEC. 201. ø77bb¿ For the purpose of protecting, conserving,
and advancing the interests of the holders of foreign securities in
default, there is hereby created a body corporate with the name
‘‘Corporation of Foreign Security Holders’’ (herein called the ‘‘Cor-
poration’’). The principal office of the Corporation shall be located
in the District of Columbia, but there may be established agencies
or branch offices in any city or cities of the United States under
rules and regulations prescribed by the board of directors.

SEC. 202. ø77cc¿ The control and management of the Corpora-
tion shall be vested in a board of six directors, who shall be ap-
pointed and hold office in the following manner: As soon as prac-
ticable after the date this Act takes effect the Federal Trade Com-
mission (hereinafter in this title called ‘‘Commission’’) shall appoint
six directors, and shall designate a chairman and a vice chairman
from among their number. After the directors designated as chair-
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man and vice chairman cease to be directors, their successors as
chairman and vice chairman shall be elected by the board of direc-
tors itself. Of the directors first appointed, two shall continue in of-
fice for a term of two years, two for a term of four years, and two
for a term of six years, from the date of this Act takes effect, the
term of each to be designated by the Commission at the time of
appointment. Their successors shall be appointed by the Commis-
sion, each for a term of six years from the date of the expiration
of the term for which his predecessor was appointed, except that
any person appointed to fill a vacancy occurring prior to the expira-
tion of the term for which his predecessor was appointed shall be
appointed only for the unexpired term of such predecessor. No per-
son shall be eligible to serve as a director who within the five years
preceding has had any interest, direct or indirect, in any corpora-
tion, company, partnership, bank or association which has sold, or
offered for sale any foreign securities. The office of a director shall
be vacated if the board of directors shall at a meeting specially con-
vened for that purpose by resolution passed by a majority of at
least two thirds of the board of directors, remove such member
from office, provided that the member whom it is proposed to re-
move shall have seven days’ notice sent to him of such meeting and
that he may be heard.

SEC. 203. ø77dd¿ The Corporation shall have power to adopt,
alter, and use a corporate seal; to make contracts; to lease such
real estate as may be necessary for the transaction of its business;
to sue and be sued, to complain and to defend, in any court of com-
petent jurisdiction, State or Federal; to require from trustees,
financial agents, or dealers in foreign securities information rel-
ative to the original or present holders of foreign securities and
such other information as may be required and to issue subpenas
therefor; to take over the functions of any fiscal and paying agents
of any foreign securities in default; to borrow money for the pur-
poses of this title, and to pledge as collateral for such loans any
securities deposited with the Corporation pursuant to this title; by
and with the consent and approval of the Commission to select, em-
ploy, and fix the compensation of officers, directors, members of
committees, employees, attorneys, and agents of the Corporation,
without regard to the provisions of other laws applicable to the
employment and compensation of officers or employees of the
United States; to define their authority and duties, require bonds
of them and fix the penalties thereof, and to dismiss at pleasure
such officers, employees, attorneys, and agents; and to prescribe,
amend, and repeal, by its board of directors, bylaws, rules, and reg-
ulations governing the manner in which its general business may
be conducted and the powers granted to it by law may be exercised
and enjoyed, together with provisions for such committees and the
functions thereof as the board of directors may deem necessary for
facilitating its business under this title. The board of directors of
the Corporation shall determine and prescribe the manner in which
its obligations shall be incurred and its expenses allowed and paid.

SEC. 204. ø77ee¿ The board of directors may—
(1) Convene meetings of holders of foreign securities.
(2) Invite the deposit and undertake the custody of foreign

securities which have defaulted in the payment either of prin-
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cipal or interest, and issue receipts or certificates in the place
of securities so deposited.

(3) Appoint committees from the directors of the Corpora-
tion and/or all other persons to represent holders of any class
or classes of foreign securities which have defaulted in the pay-
ment either of principal or interest and determine and regulate
the functions of such committees. The chairman and vice chair-
man of the board of directors shall be ex officio chairman and
vice chairman of each committee.

(4) Negotiate and carry out, or assist in negotiating and
carrying out, arrangements for the resumption of payments
due or in arrears in respect of any foreign securities in default
or for rearranging the terms on which such securities may in
future be held or for converting and exchanging the same for
new securities or for any other object in relation thereto; and
under this paragraph any plan or agreement made with re-
spect to such securities shall be binding upon depositors, pro-
viding that the consent of holders resident in the United States
of 60 per centum of the securities deposited with the Corpora-
tion shall be obtained.

(5) Undertake, superintend, or take part in the collection
and application of funds derived from foreign securities which
come into the possession of or under the control or manage-
ment of the Corporation.

(6) Collect, preserve, publish, circulate, and render avail-
able in readily accessible form, when deemed essential or nec-
essary, documents, statistics, reports, and information of all
kinds in respect of foreign securities, including particularly
records of foreign external securities in default and records of
the progress made toward the payment of past-due obligations.

(7) Take such steps as it may deem expedient with the
view of securing the adoption of clear and simple forms of for-
eign securities and just and sound principles in the conditions
and terms thereof.

(8) Generally, act in the name and on behalf of the holders
of foreign securities the care or representation of whose inter-
ests may be entrusted to the Corporation; conserve and protect
the rights and interests of holders of foreign securities issued,
sold, or owned in the United States; adopt measures for the
protection, vindication, and preservation or reservation of the
rights and interests of holders of foreign securities either on
any default in or on breach or contemplated breach of the con-
ditions on which such foreign securities may have been issued,
or otherwise; obtain for such holders such legal and other
assistance and advice as the board of directors may deem expe-
dient; and do all such other things as are incident or conducive
to the attainment of the above objects.
SEC. 205. ø77ff¿ The board of directors shall cause accounts to

be kept of all matters relating to or connected with the transactions
and business of the Corporation, and cause a general account and
balance sheet of the Corporation to be made out in each year, and
cause all accounts to be audited by one or more auditors who shall
examine the same and report thereon to the board of directors.
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SEC. 206. ø77gg¿ The Corporation shall make, print, and make
public an annual report of its operations during each year, send a
copy thereof, together with a copy of the account and balance sheet
and auditor’s report, to the Commission and to both Houses of Con-
gress, and provide one copy of such report but not more than one
on the application of any person and on receipt of a sum not ex-
ceeding $1: Provided, That the board of directors in its discretion
may distribute copies gratuitously.

SEC. 207. ø77hh¿ The Corporation may in its discretion levy
charges, assessed on a pro rata basis, on the holders of foreign
securities deposited with it: Provided, That any charge levied at
the time of depositing securities with the Corporation shall not ex-
ceed one fifth of 1 per centum of the face value of such securities:
Provided further, That any additional charges shall bear a close
relationship to the cost of operations and negotiations including
those enumerated in sections 203 and 204 and shall not exceed 1
per centum of the face value of such securities.

SEC. 208. ø77ii¿ The Corporation may receive subscriptions
from any person, foundation with a public purpose, or agency of the
United States Government, and such subscriptions may, in the dis-
cretion of the board of directors, be treated as loans repayable
when and as the board of directors shall determine.

SEC. 209. ø77jj¿ The Reconstruction Finance Corporation is
hereby authorized to loan out of its funds not to exceed $75,000 for
the use of the Corporation.

SEC. 210. ø77kk¿ Notwithstanding the foregoing provisions of
this title, it shall be unlawful for, and nothing in this title shall be
taken or construed as permitting or authorizing, the Corporation in
this title created, or any committee of said Corporation, or any per-
son or persons acting for or representing or purporting to represent
it—

(a) to claim or assert or pretend to be acting for or to rep-
resent the Department of State or the United States Govern-
ment;

(b) to make any statements or representations of any kind
to any foreign government or its officials or the officials of any
political subdivision of any foreign government that said Cor-
poration or any committee thereof or any individual or individ-
uals connected therewith were speaking or acting for the said
Department of State or the United States Government; or

(c) to do any act directly or indirectly which would inter-
fere with or obstruct or hinder or which might be calculated to
obstruct, hinder or interfere with the policy or policies of the
said Department of State or the Government of the United
States or any pending or contemplated diplomatic negotiations,
arrangements, business or exchanges between the Government
of the United States or said Department of State and any for-
eign government or any political subdivision thereof.
SEC. 211. ø77ll¿ This title shall not take effect until the Presi-

dent finds that its taking effect is in the public interest and by
proclamation so declares.
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SEC. 212. ø77mm¿ This title may be cited as the ‘‘Corporation
of Foreign Bondholders Act, 1933.’’

TITLE III

[Title III, the Trust Indenture Act of 1939, is set forth
beginning on page 361.]
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1 Section 7 of the Insider Trading and Securities Fraud Enforcement Act (15 U.S.C. 78b note;
P.L. 100–704) contained the following additional provisions:

SEC. 7. SECURITIES LAWS STUDY.
(a) FINDINGS.—The Congress finds that—

(1) recent disclosures of securities fraud and insider trading have caused public concern
about the adequacy of Federal securities laws, rules, and regulations;

(2) Federal securities laws, rules, and regulations have not undergone a comprehensive
and exhaustive review since the advent of the modern international, institutionalized secu-
rities market;

(3) since that review, the volume of securities transactions and the nature of the securi-
ties industry have changed dramatically; and

(4) there is an important national interest in maintaining fair and orderly securities trad-
ing, assuring the fairness of securities transactions and markets and protecting investors.

(b) STUDY AND INVESTIGATION REQUIRED.—
(1) GENERAL REQUIREMENT.—The Securities and Exchange Commission shall, subject to

the availability of funds appropriated pursuant to subsection (d), make a study and inves-
tigation of the adequacy of the Federal securities laws and rules and regulations thereunder
for the protection of the public interest and the interests of investors.

(2) REQUIRED SUBJECTS FOR STUDY AND INVESTIGATION.—Such study and investigation
shall include an analysis of—

(A) the extent of improper trading while in possession of insider information, such
as trading with advance knowledge of tender offers or forthcoming announcements of
material financial information;

(B) the adequacy of surveillance methods and technologies of brokers, dealers, and
self-regulatory organizations;

(C) the adequacy of cooperation between the Federal, State, and foreign enforcement
authorities concerning securities laws enforcement; and

(D) impediments to the fairness and orderliness of the securities markets and to im-
provements in the breadth and depth of the capital available to the securities markets,
and additional methods to promote those objectives.

(3) CONDUCT OF STUDY AND INVESTIGATION.—In conducting the study and investigation
required by this section, the Commission—

(A) may exercise any existing authority to gather information, including all power
and authority the Commission would have if such investigation were being conducted
pursuant to section 21 of the Securities Exchange Act of 1934;

Continued

SECURITIES EXCHANGE ACT OF 1934

(References in brackets ø ¿ are to title 15, United States Code)

AN ACT To provide for the regulation of securities exchanges and of over-the-
counter markets operating in interstate and foreign commerce and through the
mails, to prevent inequitable and unfair practices on such exchanges and markets,
and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

TITLE I—REGULATION OF SECURITIES EXCHANGES

SHORT TITLE

SECTION 1. ø78a¿ This Act may be cited as the ‘‘Securities Ex-
change Act of 1934’’.

NECESSITY FOR REGULATION AS PROVIDED IN THIS TITLE 1

SEC. 2. ø78b¿ For the reasons hereinafter enumerated, trans-
actions in securities as commonly conducted upon securities ex-
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(B) may consult with and obtain such assistance and information from other agencies
in the executive and legislative branches of the Government (including the Department
of Justice) as is necessary to enable the Commission to carry out this section;

(C) may appoint, without regard to the civil service laws, rules, and regulations, such
personnel as the Commission deems advisable to carry out such study and investigation
and to fix their respective rates of compensation without regard to such laws, rules, and
regulations, but no such rate shall exceed the rate payable pursuant to section 5314
of title 5, United States Code; and

(D) may, on a reimbursable basis, use the services of personnel detailed to the Com-
mission from any Federal agency.

(4) SUPPORT FROM OTHER AGENCIES.—(A) The head of any Federal agency—
etail employees to the Commission for the purposes of this section; and
(ii) shall provide to the Commission such information as it requires for the perform-

ance of its functions under this section, consistent with applicable law.
(B) The Comptroller General and the Director of the Office of Technology Assessment are

authorized to assist the Commission in the performance of its functions under this section.
(c) REPORTS AND INFORMATION TO CONGRESS.—

(1) GENERAL REPORT.—The Commission shall report to the Congress on the results
of its study and investigation within 18 months after the date funds to carry out this
section are appropriated under subsection (d). Such report shall include the Commis-
sion’s recommendations, including such recommendations for legislation as the Commis-
sion deems advisable.

(2) INTERIM INFORMATION TO CONGRESS.—The Commission shall keep the Committee
on Energy and Commerce of the House of Representatives and the Committee on Bank-
ing, Housing, and Urban Affairs of the Senate, and the members thereof, fully informed
on the progress of, and any impediments to completing, the study and investigation re-
quired by this section.

(d) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be appropriated $5,000,000
to carry out the study and investigation required by this section.

(e) DEFINITIONS.—As used in this section—
(1) the term ‘‘Commission’’ means the Securities and Exchange Commission; and
(2) the term ‘‘Federal securities laws’’ has the meaning given the term securities laws by

section 3(a)(47) of the Securities Exchange Act of 1934 (15 U.S.C. 78c(a)(47)).

changes and over-the-counter markets are affected with a national
public interest which makes it necessary to provide for regulation
and control of such transactions and of practices and matters re-
lated thereto, including transactions by officers, directors, and prin-
cipal security holders, to require appropriate reports, to remove im-
pediments to and perfect the mechanisms of a national market sys-
tem for securities and a national system for the clearance and set-
tlement of securities transactions and the safeguarding of securities
and funds related thereto, and to impose requirements necessary to
make such regulation and control reasonably complete and effec-
tive, in order to protect interstate commerce, the national credit,
the Federal taxing power, to protect and make more effective the
national banking system and Federal Reserve System, and to in-
sure the maintenance of fair and honest markets in such trans-
actions:

(1) Such transactions (a) are carried on in large volume by the
public generally and in large part originate outside the States in
which the exchanges and over-the-counter markets are located and/
or are affected by means of the mails and instrumentalities of
interstate commerce; (b) constitute an important part of the cur-
rent of interstate commerce; (c) involve in large part the securities
of issuers engaged in interstate commerce; (d) involve the use of
credit, directly affect the financing of trade, industry, and transpor-
tation in interstate commerce, and directly affect and influence the
volume of interstate commerce; and affect the national credit.

(2) The prices established and offered in such transactions are
generally disseminated and quoted throughout the United States
and foreign countries and constitute a basis for determining and
establishing the prices at which securities are bought and sold, the
amount of certain taxes owing to the United States and to the sev-
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eral States by owners, buyers, and sellers of securities, and the
value of collateral for bank loans.

(3) Frequently the prices of securities on such exchanges and
markets are susceptible to manipulation and control, and the dis-
semination of such prices gives rise to excessive speculation, result-
ing in sudden and unreasonable fluctuations in the prices of securi-
ties which (a) cause alternately unreasonable expansion and unrea-
sonable contraction of the volume of credit available for trade,
transportation, and industry in interstate commerce, (b) hinder the
proper appraisal of the value of securities and thus prevent a fair
calculation of taxes owing to the United States and to the several
States by owners, buyers, and sellers of securities, and (c) prevent
the fair valuation of collateral for bank loans and/or obstruct the
effective operation of the national banking system and Federal Re-
serve System.

(4) National emergencies, which produce widespread unemploy-
ment and the dislocation of trade, transportation, and industry,
and which burden interstate commerce and adversely affect the
general welfare, are precipitated, intensified, and prolonged by
manipulation and sudden and unreasonable fluctuations of security
prices and by excessive speculation on such exchanges and mar-
kets, and to meet such emergencies the Federal Government is put
to such great expense as to burden the national credit.

DEFINITIONS AND APPLICATION OF TITLE

SEC. 3. ø78c¿ (a) When used in this title, unless the context
otherwise requires—

(1) The term ‘‘exchange’’ means any organization, associa-
tion, or group of persons, whether incorporated or unincor-
porated, which constitutes, maintains, or provides a market
place or facilities for bringing together purchasers and sellers
of securities or for otherwise performing with respect to securi-
ties the functions commonly performed by a stock exchange as
that term is generally understood, and includes the market
place and the market facilities maintained by such exchange.

(2) The term ‘‘facility’’ when used with respect to an ex-
change includes its premises, tangible or intangible property
whether on the premises or not, any right to the use of such
premises or property or any service thereof for the purpose of
effecting or reporting a transaction on an exchange (including,
among other things, any system of communication to or from
the exchange, by ticker or otherwise, maintained by or with
the consent of the exchange), and any right of the exchange to
the use of any property or service.

(3)(A) The term ‘‘member’’ when used with respect to a na-
tional securities exchange means (i) any natural person per-
mitted to effect transactions on the floor of the exchange with-
out the services of another person acting as broker, (ii) any
registered broker or dealer with which such a natural person
is associated, (iii) any registered broker or dealer permitted to
designate as a representative such a natural person, and (iv)
any other registered broker or dealer which agrees to be regu-
lated by such exchange and with respect to which the exchange
undertakes to enforce compliance with the provisions of this
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title, the rules and regulations thereunder, and its own rules.
For purposes of sections 6(b)(1), 6(b)(4), 6(b)(6), 6(b)(7), 6(d),
17(d), 19(d), 19(e), 19(g), 19(h), and 21 of this title, the term
‘‘member’’ when used with respect to a national securities ex-
change also means, to the extent of the rules of the exchange
specified by the Commission, any person required by the Com-
mission to comply with such rules pursuant to section 6(f) of
this title.

(B) The term ‘‘member’’ when used with respect to a reg-
istered securities association means any broker or dealer who
agrees to be regulated by such association and with respect to
whom the association undertakes to enforce compliance with
the provisions of this title, the rules and regulations there-
under, and its own rules.

(4) BROKER.—
(A) IN GENERAL.—The term ‘‘broker’’ means any per-

son engaged in the business of effecting transactions in
securities for the account of others.

(B) EXCEPTION FOR CERTAIN BANK ACTIVITIES.—A bank
shall not be considered to be a broker because the bank en-
gages in any one or more of the following activities under
the conditions described:

(i) THIRD PARTY BROKERAGE ARRANGEMENTS.—The
bank enters into a contractual or other written
arrangement with a broker or dealer registered under
this title under which the broker or dealer offers bro-
kerage services on or off the premises of the bank if—

(I) such broker or dealer is clearly identified
as the person performing the brokerage services;

(II) the broker or dealer performs brokerage
services in an area that is clearly marked and, to
the extent practicable, physically separate from
the routine deposit-taking activities of the bank;

(III) any materials used by the bank to adver-
tise or promote generally the availability of bro-
kerage services under the arrangement clearly in-
dicate that the brokerage services are being pro-
vided by the broker or dealer and not by the bank;

(IV) any materials used by the bank to adver-
tise or promote generally the availability of
brokerage services under the arrangement are in
compliance with the Federal securities laws before
distribution;

(V) bank employees (other than associated
persons of a broker or dealer who are qualified
pursuant to the rules of a self-regulatory organiza-
tion) perform only clerical or ministerial functions
in connection with brokerage transactions includ-
ing scheduling appointments with the associated
persons of a broker or dealer, except that bank
employees may forward customer funds or securi-
ties and may describe in general terms the types
of investment vehicles available from the bank
and the broker or dealer under the arrangement;
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(VI) bank employees do not receive incentive
compensation for any brokerage transaction un-
less such employees are associated persons of a
broker or dealer and are qualified pursuant to the
rules of a self-regulatory organization, except that
the bank employees may receive compensation for
the referral of any customer if the compensation is
a nominal one-time cash fee of a fixed dollar
amount and the payment of the fee is not contin-
gent on whether the referral results in a trans-
action;

(VII) such services are provided by the broker
or dealer on a basis in which all customers that
receive any services are fully disclosed to the
broker or dealer;

(VIII) the bank does not carry a securities ac-
count of the customer except as permitted under
clause (ii) or (viii) of this subparagraph; and

(IX) the bank, broker, or dealer informs each
customer that the brokerage services are provided
by the broker or dealer and not by the bank and
that the securities are not deposits or other obli-
gations of the bank, are not guaranteed by the
bank, and are not insured by the Federal Deposit
Insurance Corporation.
(ii) TRUST ACTIVITIES.—The bank effects trans-

actions in a trustee capacity, or effects transactions in
a fiduciary capacity in its trust department or other
department that is regularly examined by bank exam-
iners for compliance with fiduciary principles and
standards, and—

(I) is chiefly compensated for such trans-
actions, consistent with fiduciary principles and
standards, on the basis of an administration or
annual fee (payable on a monthly, quarterly, or
other basis), a percentage of assets under manage-
ment, or a flat or capped per order processing fee
equal to not more than the cost incurred by the
bank in connection with executing securities
transactions for trustee and fiduciary customers,
or any combination of such fees; and

(II) does not publicly solicit brokerage busi-
ness, other than by advertising that it effects
transactions in securities in conjunction with
advertising its other trust activities.
(iii) PERMISSIBLE SECURITIES TRANSACTIONS.—The

bank effects transactions in—
(I) commercial paper, bankers acceptances, or

commercial bills;
(II) exempted securities;
(III) qualified Canadian government obliga-

tions as defined in section 5136 of the Revised
Statutes, in conformity with section 15C of this
title and the rules and regulations thereunder, or
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obligations of the North American Development
Bank; or

(IV) any standardized, credit enhanced debt
security issued by a foreign government pursuant
to the March 1989 plan of then Secretary of the
Treasury Brady, used by such foreign government
to retire outstanding commercial bank loans.
(iv) CERTAIN STOCK PURCHASE PLANS.—

(I) EMPLOYEE BENEFIT PLANS.—The bank ef-
fects transactions, as part of its transfer agency
activities, in the securities of an issuer as part of
any pension, retirement, profit-sharing, bonus,
thrift, savings, incentive, or other similar benefit
plan for the employees of that issuer or its affili-
ates (as defined in section 2 of the Bank Holding
Company Act of 1956), if the bank does not solicit
transactions or provide investment advice with re-
spect to the purchase or sale of securities in con-
nection with the plan.

(II) DIVIDEND REINVESTMENT PLANS.—The
bank effects transactions, as part of its transfer
agency activities, in the securities of an issuer as
part of that issuer’s dividend reinvestment plan,
if—

(aa) the bank does not solicit transactions
or provide investment advice with respect to
the purchase or sale of securities in connec-
tion with the plan; and

(bb) the bank does not net shareholders’
buy and sell orders, other than for programs
for odd-lot holders or plans registered with
the Commission.
(III) ISSUER PLANS.—The bank effects trans-

actions, as part of its transfer agency activities, in
the securities of an issuer as part of a plan or pro-
gram for the purchase or sale of that issuer’s
shares, if—

(aa) the bank does not solicit transactions
or provide investment advice with respect to
the purchase or sale of securities in connec-
tion with the plan or program; and

(bb) the bank does not net shareholders’
buy and sell orders, other than for programs
for odd-lot holders or plans registered with
the Commission.
(IV) PERMISSIBLE DELIVERY OF MATERIALS.—

The exception to being considered a broker for a
bank engaged in activities described in subclauses
(I), (II), and (III) will not be affected by delivery
of written or electronic plan materials by a bank
to employees of the issuer, shareholders of the
issuer, or members of affinity groups of the issuer,
so long as such materials are—
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1 The Gramm-Leach-Bliley Act was enacted on November 12, 1999 (P.L. 106–102; 113 Stat.
1338).

(aa) comparable in scope or nature to that
permitted by the Commission as of the date of
the enactment of the Gramm-Leach-Bliley
Act 1; or

(bb) otherwise permitted by the Commis-
sion.

(v) SWEEP ACCOUNTS.—The bank effects trans-
actions as part of a program for the investment or re-
investment of deposit funds into any no-load, open-end
management investment company registered under
the Investment Company Act of 1940 that holds itself
out as a money market fund.

(vi) AFFILIATE TRANSACTIONS.—The bank effects
transactions for the account of any affiliate of the
bank (as defined in section 2 of the Bank Holding
Company Act of 1956) other than—

(I) a registered broker or dealer; or
(II) an affiliate that is engaged in merchant

banking, as described in section 4(k)(4)(H) of the
Bank Holding Company Act of 1956.
(vii) PRIVATE SECURITIES OFFERINGS.—The bank—

(I) effects sales as part of a primary offering
of securities not involving a public offering, pursu-
ant to section 3(b), 4(2), or 4(6) of the Securities
Act of 1933 or the rules and regulations issued
thereunder;

(II) at any time after the date that is 1 year
after the date of the enactment of the Gramm-
Leach-Bliley Act 1, is not affiliated with a broker
or dealer that has been registered for more than
1 year in accordance with this Act, and engages in
dealing, market making, or underwriting activi-
ties, other than with respect to exempted securi-
ties; and

(III) if the bank is not affiliated with a broker
or dealer, does not effect any primary offering de-
scribed in subclause (I) the aggregate amount of
which exceeds 25 percent of the capital of the
bank, except that the limitation of this subclause
shall not apply with respect to any sale of govern-
ment securities or municipal securities.
(viii) SAFEKEEPING AND CUSTODY ACTIVITIES.—

(I) IN GENERAL.—The bank, as part of cus-
tomary banking activities—

(aa) provides safekeeping or custody serv-
ices with respect to securities, including the
exercise of warrants and other rights on be-
half of customers;

(bb) facilitates the transfer of funds or
securities, as a custodian or a clearing agency,
in connection with the clearance and settle-
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ment of its customers’ transactions in securi-
ties;

(cc) effects securities lending or borrowing
transactions with or on behalf of customers as
part of services provided to customers pursu-
ant to division (aa) or (bb) or invests cash col-
lateral pledged in connection with such trans-
actions;

(dd) holds securities pledged by a cus-
tomer to another person or securities subject
to purchase or resale agreements involving a
customer, or facilitates the pledging or trans-
fer of such securities by book entry or as oth-
erwise provided under applicable law, if the
bank maintains records separately identifying
the securities and the customer; or

(ee) serves as a custodian or provider of
other related administrative services to any
individual retirement account, pension, retire-
ment, profit sharing, bonus, thrift savings,
incentive, or other similar benefit plan.
(II) EXCEPTION FOR CARRYING BROKER ACTIVI-

TIES.—The exception to being considered a broker
for a bank engaged in activities described in sub-
clause (I) shall not apply if the bank, in connec-
tion with such activities, acts in the United States
as a carrying broker (as such term, and different
formulations thereof, are used in section 15(c)(3)
of this title and the rules and regulations there-
under) for any broker or dealer, unless such car-
rying broker activities are engaged in with respect
to government securities (as defined in paragraph
(42) of this subsection).
(ix) IDENTIFIED BANKING PRODUCTS.—The bank ef-

fects transactions in identified banking products as de-
fined in section 206 of the Gramm-Leach-Bliley Act.

(x) MUNICIPAL SECURITIES.—The bank effects
transactions in municipal securities.

(xi) DE MINIMIS EXCEPTION.—The bank effects,
other than in transactions referred to in clauses (i)
through (x), not more than 500 transactions in securi-
ties in any calendar year, and such transactions are
not effected by an employee of the bank who is also an
employee of a broker or dealer.
(C) EXECUTION BY BROKER OR DEALER.—The exception

to being considered a broker for a bank engaged in activi-
ties described in clauses (ii), (iv), and (viii) of subpara-
graph (B) shall not apply if the activities described in such
provisions result in the trade in the United States of any
security that is a publicly traded security in the United
States, unless—

(i) the bank directs such trade to a registered
broker or dealer for execution;
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(ii) the trade is a cross trade or other substan-
tially similar trade of a security that—

(I) is made by the bank or between the bank
and an affiliated fiduciary; and

(II) is not in contravention of fiduciary prin-
ciples established under applicable Federal or
State law; or
(iii) the trade is conducted in some other manner

permitted under rules, regulations, or orders as the
Commission may prescribe or issue.
(D) FIDUCIARY CAPACITY.—For purposes of subpara-

graph (B)(ii), the term ‘‘fiduciary capacity’’ means—
(i) in the capacity as trustee, executor, adminis-

trator, registrar of stocks and bonds, transfer agent,
guardian, assignee, receiver, or custodian under a uni-
form gift to minor act, or as an investment adviser if
the bank receives a fee for its investment advice;

(ii) in any capacity in which the bank possesses
investment discretion on behalf of another; or

(iii) in any other similar capacity.
(E) EXCEPTION FOR ENTITIES SUBJECT TO SECTION

15(e).—The term ‘‘broker’’ does not include a bank that—
(i) was, on the day before the date of enactment

of the Gramm-Leach-Bliley Act 1, subject to section
15(e); and

(ii) is subject to such restrictions and require-
ments as the Commission considers appropriate.

(5) DEALER.—
(A) IN GENERAL.—The term ‘‘dealer’’ means any person

engaged in the business of buying and selling securities for
such person’s own account through a broker or otherwise.

(B) EXCEPTION FOR PERSON NOT ENGAGED IN THE BUSI-
NESS OF DEALING.—The term ‘‘dealer’’ does not include a
person that buys or sells securities for such person’s own
account, either individually or in a fiduciary capacity, but
not as a part of a regular business.

(C) EXCEPTION FOR CERTAIN BANK ACTIVITIES.—A bank
shall not be considered to be a dealer because the bank en-
gages in any of the following activities under the condi-
tions described:

(i) PERMISSIBLE SECURITIES TRANSACTIONS.—The
bank buys or sells—

(I) commercial paper, bankers acceptances, or
commercial bills;

(II) exempted securities;
(III) qualified Canadian government obliga-

tions as defined in section 5136 of the Revised
Statutes of the United States, in conformity with
section 15C of this title and the rules and regula-
tions thereunder, or obligations of the North
American Development Bank; or
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(IV) any standardized, credit enhanced debt
security issued by a foreign government pursuant
to the March 1989 plan of then Secretary of the
Treasury Brady, used by such foreign government
to retire outstanding commercial bank loans.
(ii) INVESTMENT, TRUSTEE, AND FIDUCIARY TRANS-

ACTIONS.—The bank buys or sells securities for invest-
ment purposes—

(I) for the bank; or
(II) for accounts for which the bank acts as a

trustee or fiduciary.
(iii) ASSET-BACKED TRANSACTIONS.—The bank en-

gages in the issuance or sale to qualified investors,
through a grantor trust or other separate entity, of
securities backed by or representing an interest in
notes, drafts, acceptances, loans, leases, receivables,
other obligations (other than securities of which the
bank is not the issuer), or pools of any such obliga-
tions predominantly originated by—

(I) the bank;
(II) an affiliate of any such bank other than

a broker or dealer; or
(III) a syndicate of banks of which the bank is

a member, if the obligations or pool of obligations
consists of mortgage obligations or consumer-re-
lated receivables.
(iv) IDENTIFIED BANKING PRODUCTS.—The bank

buys or sells identified banking products, as defined in
section 206 of the Gramm-Leach-Bliley Act.

(6) The term ‘‘bank’’ means (A) a banking institution orga-
nized under the laws of the United States, (B) a member bank
of the Federal Reserve System, (C) any other banking institu-
tion, whether incorporated or not, doing business under the
laws of any State or of the United States, a substantial portion
of the business of which consists of receiving deposits or exer-
cising fiduciary powers similar to those permitted to national
banks under the authority of the Comptroller of the Currency
pursuant to the first section of Public Law 87–722 (12 U.S.C.
92a), and which is supervised and examined by State or Fed-
eral authority having supervision over banks, and which is not
operated for the purpose of evading the provisions of this title,
and (D) a receiver, conservator, or other liquidating agent of
any institution or firm included in clauses (A), (B), or (C) of
this paragraph.1

(7) The term ‘‘director’’ means any director of a corporation
or any person performing similar functions with respect to any
organization, whether incorporated or unincorporated.

(8) The term ‘‘issuer’’ means any person who issues or pro-
poses to issue any security; except that with respect to certifi-
cates of deposit for securities, voting-trust certificates, or col-
lateral-trust certificates, or with respect to certificates of inter-
est or shares in an unincorporated investment trust not having
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a board of directors or of the fixed, restricted management, or
unit type, the term ‘‘issuer’’ means the person or persons per-
forming the acts and assuming the duties of depositor or man-
ager pursuant to the provisions of the trust or other agreement
or instrument under which such securities are issued; and ex-
cept that with respect to equipment-trust certificates or like
securities, the term ‘‘issuer’’ means the person by whom the
equipment or property is, or is to be, used.

(9) The term ‘‘person’’ means a natural person, company,
government, or political subdivision, agency, or instrumentality
of a government.

(10) The term ‘‘security’’ means any note, stock, treasury
stock, security future, bond, debenture, certificate of interest or
participation in any profit-sharing agreement or in any oil, gas,
or other mineral royalty or lease, any collateral-trust certifi-
cate, preorganization certificate or subscription, transferable
share, investment contract, voting-trust certificate, certificate
of deposit for a security, any put, call, straddle, option, or privi-
lege on any security, certificate of deposit, or group or index of
securities (including any interest therein or based on the value
thereof), or any put, call, straddle, option, or privilege entered
into on a national securities exchange relating to foreign cur-
rency, or in general, any instrument commonly known as a
‘‘security’’; or any certificate of interest or participation in, tem-
porary or interim certificate for, receipt for, or warrant or right
to subscribe to or purchase, any of the foregoing; but shall not
include currency or any note, draft, bill of exchange, or bank-
er’s acceptance which has a maturity at the time of issuance
of not exceeding nine months, exclusive of days of grace, or any
renewal thereof the maturity of which is likewise limited.

(11) The term ‘‘equity security’’ means any stock or similar
security; or any security future on any such security; or any
security convertible, with or without consideration, into such a
security, or carrying any warrant or right to subscribe to or
purchase such a security; or any such warrant or right; or any
other security which the Commission shall deem to be of simi-
lar nature and consider necessary or appropriate, by such rules
and regulations as it may prescribe in the public interest or for
the protection of investors, to treat as an equity security.

(12)(A) The term ‘‘exempted security’’ or ‘‘exempted securi-
ties’’ includes—

(i) government securities, as defined in paragraph (42)
of this subsection;

(ii) municipal securities, as defined in paragraph (29)
of this subsection;

(iii) any interest or participation in any common trust
fund or similar fund that is excluded from the definition
of the term ‘‘investment company’’ under section 3(c)(3) of
the Investment Company Act of 1940;

(iv) any interest or participation in a single trust fund,
or a collective trust fund maintained by a bank, or any
security arising out of a contract issued by an insurance
company, which interest, participation, or security is
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issued in connection with a qualified plan as defined in
subparagraph (C) of this paragraph;

(v) any security issued by or any interest or participa-
tion in any pooled income fund, collective trust fund, col-
lective investment fund, or similar fund that is excluded
from the definition of an investment company under sec-
tion 3(c)(10)(B) of the Investment Company Act of 1940;

(vi) solely for purposes of sections 12, 13, 14, and 16
of this title, any security issued by or any interest or par-
ticipation in any church plan, company, or account that is
excluded from the definition of an investment company
under section 3(c)(14) of the Investment Company Act of
1940; and

(vii) such other securities (which may include, among
others, unregistered securities, the market in which is pre-
dominantly intrastate) as the Commission may, by such
rules and regulations as it deems consistent with the pub-
lic interest and the protection of investors, either uncondi-
tionally or upon specified terms and conditions or for
stated periods, exempt from the operation of any one or
more provisions of this title which by their terms do not
apply to an ‘‘exempted security’’ or to ‘‘exempted securi-
ties’’.1
(B)(i) Notwithstanding subparagraph (A)(i) of this para-

graph, government securities shall not be deemed to be
‘‘exempted securities’’ for the purposes of section 17A of this
title.

(ii) Notwithstanding subparagraph (A)(ii) of this para-
graph, municipal securities shall not be deemed to be
‘‘exempted securities’’ for the purposes of sections 15 and 17A
of this title.

(C) For purposes of subparagraph (A)(iv) of this paragraph,
the term ‘‘qualified plan’’ means (i) a stock bonus, pension, or
profit-sharing plan which meets the requirements for qualifica-
tion under section 401 of the Internal Revenue Code of 1954,2
(ii) an annuity plan which meets the requirements for the
deduction of the employer’s contribution under section
404(a)(2) of such Code,3 or (iii) a governmental plan as defined
in section 414(d) 4 of such Code which has been established by
an employer for the exclusive benefit of its employees or their
beneficiaries for the purpose of distributing to such employees
or their beneficiaries the corpus and income of the funds accu-
mulated under such plan, if under such plan it is impossible,
prior to the satisfaction of all liabilities with respect to such
employees and their beneficiaries, for any part of the corpus or
income to be used for, or diverted to, purposes other than the
exclusive benefit of such employees or their beneficiaries, other
than any plan described in clause (i), (ii), or (iii) of this sub-
paragraph which (I) covers employees some or all of whom are
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employees within the meaning of section 401(c) of such Code,
or (II) is a plan funded by an annuity contract described in sec-
tion 403(b) of such Code.1

(13) The terms ‘‘buy’’ and ‘‘purchase’’ each include any con-
tract to buy, purchase, or otherwise acquire. For security fu-
tures products, such term includes any contract, agreement, or
transaction for future delivery.

(14) The terms ‘‘sale’’ and ‘‘sell’’ each include any contract
to sell or otherwise dispose of. For security futures products,
such term includes any contract, agreement, or transaction for
future delivery.

(15) The term ‘‘Commission’’ means the Securities and Ex-
change Commission established by section 4 of this title.

(16) The term ‘‘State’’ means any State of the United
States, the District of Columbia, Puerto Rico, the Virgin Is-
lands, or any other possession of the United States.2

(17) The term ‘‘interstate commerce’’ means trade, com-
merce, transportation, or communication among the several
States, or between any foreign country and any State, or be-
tween any State and any place or ship outside thereof. The
term also includes intrastate use of (A) any facility of a na-
tional securities exchange or of a telephone or other interstate
means of communication, or (B) any other interstate instru-
mentality.

(18) The term ‘‘person associated with a broker or dealer’’
or ‘‘associated person of a broker or dealer’’ means any partner,
officer, director, or branch manager of such broker or dealer (or
any person occupying a similar status or performing similar
functions), any person directly or indirectly controlling, con-
trolled by, or under common control with such broker or dealer,
or any employee of such broker or dealer, except that any per-
son associated with a broker or dealer whose functions are
solely clerical or ministerial shall not be included in the mean-
ing of such term for purposes of section 15(b) of this title (other
than paragraph (6) thereof).

(19) The terms ‘‘investment company,’’ ‘‘affiliated person,’’
‘‘insurance company,’’ ‘‘separate account,’’ and ‘‘company’’ have
the same meanings as in the Investment Company Act of 1940.

(20) The terms ‘‘investment adviser’’ and ‘‘underwriter’’
have the same meanings as in the Investment Advisers Act of
1940.

(21) The term ‘‘persons associated with a member’’ or
‘‘associated person of a member’’ when used with respect to a
member of a national securities exchange or registered securi-
ties association means any partner, officer, director, or branch
manager of such member (or any person occupying a similar
status or performing similar functions), any person directly or
indirectly controlling, controlled by, or under common control
with such member, or any employee of such member.
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(22)(A) The term ‘‘securities information processor’’ means
any person engaged in the business of (i) collecting, processing,
or preparing for distribution or publication, or assisting, par-
ticipating in, or coordinating the distribution or publication of,
information with respect to transactions in or quotations for
any security (other than an exempted security) or (ii) distrib-
uting or publishing (whether by means of a ticker tape, a com-
munications network, a terminal display device, or otherwise)
on a current and continuing basis, information with respect to
such transactions or quotations. The term ‘‘securities informa-
tion processor’’ does not include any bona fide newspaper, news
magazine, or business or financial publication of general and
regular circulation, any self-regulatory organization, any bank,
broker, dealer, building and loan, savings and loan, or home-
stead association, or cooperative bank, if such bank, broker,
dealer, association, or cooperative bank would be deemed to be
a securities information processor solely by reason of functions
performed by such institutions as part of customary banking,
brokerage, dealing, association, or cooperative bank activities,
or any common carrier, as defined in section 3 of the Commu-
nications Act of 1934,1 subject to the jurisdiction of the Federal
Communications Commission or a State commission, as de-
fined in section 3 of that Act, unless the Commission deter-
mines that such carrier is engaged in the business of collecting,
processing, or preparing for distribution or publication, infor-
mation with respect to transactions in or quotations for any
security.

(B) The term ‘‘exclusive processor’’ means any securities
information processor or self-regulatory organization which, di-
rectly or indirectly, engages on an exclusive basis on behalf of
any national securities exchange or registered securities asso-
ciation, or any national securities exchange or registered secu-
rities association which engages on an exclusive basis on its
own behalf, in collecting, processing, or preparing for distribu-
tion or publication any information with respect to (i) trans-
actions or quotations on or effected or made by means of any
facility of such exchange or (ii) quotations distributed or pub-
lished by means of any electronic system operated or controlled
by such association.

(23)(A) The term ‘‘clearing agency’’ means any person who
acts as an intermediary in making payments or deliveries or
both in connection with transactions in securities or who pro-
vides facilities for comparison of data respecting the terms of
settlement of securities transactions, to reduce the number of
settlements of securities transactions, or for the allocation of
securities settlement responsibilities. Such term also means
any person, such as a securities depository, who (i) acts as a
custodian of securities in connection with a system for the cen-
tral handling of securities whereby all securities of a particular
class or series of any issuer deposited within the system are
treated as fungible and may be transferred, loaned, or pledged
by bookkeeping entry without physical delivery of securities



75 Sec. 3SECURITIES EXCHANGE ACT OF 1934

certificates, or (ii) otherwise permits or facilitates the settle-
ment of securities transactions or the hypothecation or lending
of securities without physical delivery of securities certificates.

(B) The term ‘‘clearing agency’’ does not include (i) any
Federal Reserve bank, Federal home loan bank, or Federal
land bank; (ii) any national securities exchange or registered
securities association solely by reason of its providing facilities
for comparison of data respecting the terms of settlement of
securities transactions effected on such exchange or by means
of any electronic system operated or controlled by such associa-
tion; (iii) any bank, broker, dealer, building and loan, savings
and loan, or homestead association, or cooperative bank if such
bank, broker, dealer, association, or cooperative bank would be
deemed to be a clearing agency solely by reason of functions
performed by such institution as part of customary banking,
brokerage, dealing, association, or cooperative banking activi-
ties, or solely by reason of acting on behalf of a clearing agency
or a participant therein in connection with the furnishing by
the clearing agency of services to its participants or the use of
services of the clearing agency by its participants, unless the
Commission, by rule, otherwise provides as necessary or appro-
priate to assure the prompt and accurate clearance and settle-
ment of securities transactions or to prevent evasion of this
title; (iv) any life insurance company, its registered separate
accounts, or a subsidiary of such insurance company solely by
reason of functions commonly performed by such entities in
connection with variable annuity contracts or variable life poli-
cies issued by such insurance company or its separate ac-
counts; (v) any registered open-end investment company or
unit investment trust solely by reason of functions commonly
performed by it in connection with shares in such registered
open-end investment company or unit investment trust, or (vi)
any person solely by reason of its performing functions de-
scribed in paragraph 25(E) of this subsection.

(24) The term ‘‘participant’’ when used with respect to a
clearing agency means any person who uses a clearing agency
to clear or settle securities transactions or to transfer, pledge,
lend, or hypothecate securities. Such term does not include a
person whose only use of a clearing agency is (A) through an-
other person who is a participant or (B) as a pledgee of securi-
ties.

(25) The term ‘‘transfer agent’’ means any person who en-
gages on behalf of an issuer of securities or on behalf of itself
as an issuer of securities in (A) countersigning such securities
upon issuance; (B) monitoring the issuance of such securities
with a view to preventing unauthorized issuance, a function
commonly performed by a person called a registrar; (C) reg-
istering the transfer of such securities; (D) exchanging or con-
verting such securities; or (E) transferring record ownership of
securities by bookkeeping entry without physical issuance of
securities certificates. The term ‘‘transfer agent’’ does not in-
clude any insurance company or separate account which per-
forms such functions solely with respect to variable annuity
contracts or variable life policies which it issues or any reg-



76Sec. 3 SECURITIES EXCHANGE ACT OF 1934

1 See footnote 1, p. 8. (26 U.S.C. 103(b).)
2 See footnote 2, p. 8. (26 U.S.C. 103(b)(13).)

istered clearing agency which performs such functions solely
with respect to options contracts which it issues.

(26) The term ‘‘self-regulatory organization’’ means any na-
tional securities exchange, registered securities association, or
registered clearing agency, or (solely for purposes of sections
19(b), 19(c), and 23(b) of this title) the Municipal Securities
Rulemaking Board established by section 15B of this title.

(27) The term ‘‘rules of an exchange’’, ‘‘rules of an associa-
tion’’, or ‘‘rules of a clearing agency’’ means the constitution,
articles of incorporation, bylaws, and rules, or instruments cor-
responding to the foregoing, of an exchange, association of bro-
kers and dealers, or clearing agency, respectively, and such of
the stated policies, practices, and interpretations of such ex-
change, association, or clearing agency as the Commission, by
rule, may determine to be necessary or appropriate in the pub-
lic interest or for the protection of investors to be deemed to
be rules of such exchange, association, or clearing agency.

(28) The term ‘‘rules of a self-regulatory organization’’
means the rules of an exchange which is a national securities
exchange, the rules of an association of brokers and dealers
which is a registered securities association, the rules of a clear-
ing agency which is a registered clearing agency, or the rules
of the Municipal Securities Rulemaking Board.

(29) The term ‘‘municipal securities’’ means securities
which are direct obligations of, or obligations guaranteed as to
principal or interest by, a State or any political subdivision
thereof, or any agency or instrumentality of a State or any
political subdivision thereof, or any municipal corporate instru-
mentality of one or more States, or any security which is an
industrial development bond (as defined in section 103(c)(2) of
the Internal Revenue Code of 1954) 1 the interest on which is
excludable from gross income under section 103(a)(1) of such
Code if, by reason of the application of paragraph (4) or (6) of
section 103(c) of such Code (determined as if paragraphs (4)(A),
(5), and (7) 2 were not included in such section 103(c)), para-
graph (1) of such section 103(c) does not apply to such security.

(30) The term ‘‘municipal securities dealer’’ means any per-
son (including a separately identifiable department or division
of a bank) engaged in the business of buying and selling mu-
nicipal securities for his own account, through a broker or oth-
erwise, but does not include—

(A) any person insofar as he buys or sells such securi-
ties for his own account, either individually or in some
fiduciary capacity, but not as a part of a regular business;
or

(B) a bank, unless the bank is engaged in the business
of buying and selling municipal securities for its own ac-
count other than in a fiduciary capacity, through a broker
or otherwise; Provided, however, That if the bank is en-
gaged in such business through a separately identifiable
department or division (as defined by the Municipal Secu-
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rities Rulemaking Board in accordance with section
15B(b)(2)(H) of this title), the department or division and
not the bank itself shall be deemed to be the municipal
securities dealer.
(31) The term ‘‘municipal securities broker’’ means a

broker engaged in the business of effecting transactions in mu-
nicipal securities for the account of others.

(32) The term ‘‘person associated with a municipal securi-
ties dealer’’ when used with respect to a municipal securities
dealer which is a bank or a division or department of a bank
means any person directly engaged in the management, direc-
tion, supervision, or performance of any of the municipal secu-
rities dealer’s activities with respect to municipal securities,
and any person directly or indirectly controlling such activities
or controlled by the municipal securities dealer in connection
with such activities.

(33) The term ‘‘municipal securities investment portfolio’’
means all municipal securities held for investment and not for
sale as part of a regular business by a municipal securities
dealer or by a person, directly or indirectly, controlling, con-
trolled by, or under common control with a municipal securi-
ties dealer.

(34) The term ‘‘appropriate regulatory agency’’ means—
(A) When used with respect to a municipal securities

dealer:
(i) the Comptroller of the Currency, in the case of

a national bank or a bank operating under the Code
of Law for the District of Columbia, or a subsidiary or
a department or division of any such bank;

(ii) the Board of Governors of the Federal Reserve
System, in the case of a State member bank of the
Federal Reserve System, a subsidiary or a department
or division thereof, a bank holding company, a sub-
sidiary of a bank holding company which is a bank
other than a bank specified in clause (i) or (iii) of this
subparagraph, or a subsidiary or a department or divi-
sion of such subsidiary;

(iii) the Federal Deposit Insurance Corporation, in
the case of a bank insured by the Federal Deposit
Insurance Corporation (other than a member of the
Federal Reserve System), or a subsidiary or depart-
ment or division thereof; and

(iv) the Commission in the case of all other munic-
ipal securities dealers.
(B) When used with respect to a clearing agency or

transfer agent:
(i) the Comptroller of the Currency, in the case of

a national bank or a bank operating under the Code
of Law for the District of Columbia, or a subsidiary of
any such bank;

(ii) the Board of Governors of the Federal Reserve
System, in the case of a State member bank of the
Federal Reserve System, a subsidiary thereof, a bank
holding company, or a subsidiary of a bank holding
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company which is a bank other than a bank specified
in clause (i) or (iii) of this subparagraph;

(iii) the Federal Deposit Insurance Corporation, in
the case of a bank insured by the Federal Deposit
Insurance Corporation (other than a member of the
Federal Reserve System), or a subsidiary thereof; and

(iv) the Commission in the case of all other clear-
ing agencies and transfer agents.
(C) When used with respect to a participant or appli-

cant to become a participant in a clearing agency or a per-
son requesting or having access to services offered by a
clearing agency:

(i) the Comptroller of the Currency, in the case of
a national bank or a bank operating under the Code
of Law for the District of Columbia when the appro-
priate regulatory agency for such clearing agency is
not the Commission;

(ii) the Board of Governors of the Federal Reserve
System in the case of a State member bank of the Fed-
eral Reserve System, a bank holding company, or a
subsidiary of a bank holding company, or a subsidiary
of a bank holding company which is a bank other than
a bank specified in clause (i) or (iii) of this subpara-
graph when the appropriate regulatory agency for
such clearing agency is not the Commission;

(iii) the Federal Deposit Insurance Corporation, in
the case of a bank insured by the Federal Deposit
Insurance Corporation (other than a member of the
Federal Reserve System) when the appropriate regu-
latory agency for such clearing agency is not the Com-
mission; and

(iv) the Commission in all other cases.
(D) When used with respect to an institutional invest-

ment manager which is a bank the deposits of which are
insured in accordance with the Federal Deposit Insurance
Act:

(i) the Comptroller of the Currency, in the case of
a national bank or a bank operating under the Code
of Law for the District of Columbia;

(ii) the Board of Governors of the Federal Reserve
System, in the case of any other member bank of the
Federal Reserve System; and

(iii) the Federal Deposit Insurance Corporation, in
the case of any other insured bank.
(E) When used with respect to a national securities ex-

change or registered securities association, member
thereof, person associated with a member thereof, appli-
cant to become a member thereof or to become associated
with a member thereof, or person requesting or having ac-
cess to services offered by such exchange or association or
member thereof, or the Municipal Securities Rulemaking
Board, the Commission.

(F) When used with respect to a person exercising
investment discretion with respect to an account:
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(i) the Comptroller of the Currency, in the case of
a national bank or a bank operating under the Code
of Law for the District of Columbia;

(ii) the Board of Governors of the Federal Reserve
System in the case of any other member bank of the
Federal Reserve System;

(iii) the Federal Deposit Insurance Corporation, in
the case of any other bank the deposits of which are
insured in accordance with the Federal Deposit Insur-
ance Act; and

(iv) the Commission in the case of all other such
persons.
(G) When used with respect to a government securities

broker or government securities dealer, or person associ-
ated with a government securities broker or government
securities dealer:

(i) the Comptroller of the Currency, in the case of
a national bank, a bank in the District of Columbia
examined by the Comptroller of the Currency, or a
Federal branch or Federal agency of a foreign bank (as
such terms are used in the International Banking Act
of 1978);

(ii) the Board of Governors of the Federal Reserve
System, in the case of a State member bank of the
Federal Reserve System, a foreign bank, an uninsured
State branch or State agency of a foreign bank, a com-
mercial lending company owned or controlled by a for-
eign bank (as such terms are used in the International
Banking Act of 1978), or a corporation organized or
having an agreement with the Board of Governors of
the Federal Reserve System pursuant to section 25 or
section 25A of the Federal Reserve Act;

(iii) the Federal Deposit Insurance Corporation, in
the case of a bank insured by the Federal Deposit
Insurance Corporation (other than a member of the
Federal Reserve System or a Federal savings bank) or
an insured State branch of a foreign bank (as such
terms are used in the International Banking Act of
1978);

(iv) the Director of the Office of Thrift Super-
vision, in the case of a savings association (as defined
in section 3(b) of the Federal Deposit Insurance Act)
the deposits of which are insured by the Federal De-
posit Insurance Corporation;

(v) the Commission, in the case of all other gov-
ernment securities brokers and government securities
dealers.

As used in this paragraph, the terms ‘‘bank holding company’’
and ‘‘subsidiary of a bank holding company’’ have the mean-
ings given them in section 2 of the Bank Holding Company Act
of 1956, and the term ‘‘District of Columbia savings and loan
association’’ means any association subject to examination and
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supervision by the Office of Thrift Supervision under section 8
of the Home Owners’ Loan Act of 1933.1

(H) 2 When used with respect to an institution de-
scribed in subparagraph (D), (F), or (G) of section 2(c)(2),
or held under section 4(f), of the Bank Holding Company
Act of 1956—

(i) the Comptroller of the Currency, in the case of
a national bank or a bank in the District of Columbia
examined by the Comptroller of the Currency;

(ii) the Board of Governors of the Federal Reserve
System, in the case of a State member bank of the
Federal Reserve System or any corporation chartered
under section 25A of the Federal Reserve Act;

(iii) the Federal Deposit Insurance Corporation, in
the case of any other bank the deposits of which are
insured in accordance with the Federal Deposit Insur-
ance Act; or

(iv) the Commission in the case of all other such
institutions.

(35) A person exercises ‘‘investment discretion’’ with re-
spect to an account if, directly or indirectly, such person (A) is
authorized to determine what securities or other property shall
be purchased or sold by or for the account, (B) makes decisions
as to what securities or other property shall be purchased or
sold by or for the account even though some other person may
have responsibility for such investment decisions, or (C) other-
wise exercises such influence with respect to the purchase and
sale of securities or other property by or for the account as the
Commission, by rule, determines, in the public interest or for
the protection of investors, should be subject to the operation
of the provisions of this title and rules and regulations there-
under.

(36) A class of persons or markets is subject to ‘‘equal reg-
ulation’’ if no member of the class has a competitive advantage
over any other member thereof resulting from a disparity in
their regulation under this title which the Commission deter-
mines is unfair and not necessary or appropriate in further-
ance of the purposes of this title.

(37) The term ‘‘records’’ means accounts, correspondence,
memorandums, tapes, discs, papers, books, and other docu-
ments or transcribed information of any type, whether ex-
pressed in ordinary or machine language.

(38) The term ‘‘market maker’’ means any specialist per-
mitted to act as a dealer, any dealer acting in the capacity of
block positioner, and any dealer who, with respect to a secu-
rity, holds himself out (by entering quotations in an inter-
dealer communications system or otherwise) as being willing to
buy and sell such security for his own account on a regular or
continuous basis.
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(39) A person is subject to a ‘‘statutory disqualification’’
with respect to membership or participation in, or association
with a member of, a self-regulatory organization, if such
person—

(A) has been and is expelled or suspended from mem-
bership or participation in, or barred or suspended from
being associated with a member of, any self-regulatory
organization, foreign equivalent of a self-regulatory organi-
zation, foreign or international securities exchange, con-
tract market designated pursuant to section 5 of the Com-
modity Exchange Act (7 U.S.C. 7), or any substantially
equivalent foreign statute or regulation, or futures associa-
tion registered under section 17 of such Act (7 U.S.C. 21),
or any substantially equivalent foreign statute or regula-
tion, or has been and is denied trading privileges on any
such contract market or foreign equivalent;
(B) is subject to—

(i) an order of the Commission, other appropriate reg-
ulatory agency, or foreign financial regulatory authority—

(I) denying, suspending for a period not exceeding
12 months, or revoking his registration as a broker,
dealer, municipal securities dealer, government securi-
ties broker, or government securities dealer or limiting
his activities as a foreign person performing a function
substantially equivalent to any of the above; or

(II) barring or suspending for a period not exceed-
ing 12 months his being associated with a broker,
dealer, municipal securities dealer, government securi-
ties broker, government securities dealer, or foreign
person performing a function substantially equivalent
to any of the above;
(ii) an order of the Commodity Futures Trading Com-

mission denying, suspending, or revoking his registration
under the Commodity Exchange Act (7 U.S.C. 1 et seq.);
or

(iii) an order by a foreign financial regulatory author-
ity denying, suspending, or revoking the person’s authority
to engage in transactions in contracts of sale of a com-
modity for future delivery or other instruments traded on
or subject to the rules of a contract market, board of trade,
or foreign equivalent thereof;

(C) by his conduct while associated with a broker,
dealer, municipal securities dealer, government securities
broker, or government securities dealer, or while associ-
ated with an entity or person required to be registered
under the Commodity Exchange Act, has been found to be
a cause of any effective suspension, expulsion, or order of
the character described in subparagraph (A) or (B) of this
paragraph, and in entering such a suspension, expulsion,
or order, the Commission, an appropriate regulatory
agency, or any such self-regulatory organization shall have
jurisdiction to find whether or not any person was a cause
thereof;
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(D) by his conduct while associated with any broker,
dealer, municipal securities dealer, government securities
broker, government securities dealer, or any other entity
engaged in transactions in securities, or while associated
with an entity engaged in transactions in contracts of sale
of a commodity for future delivery or other instruments
traded on or subject to the rules of a contract market,
board of trade, or foreign equivalent thereof, has been
found to be a cause of any effective suspension, expulsion,
or order by a foreign or international securities exchange
or foreign financial regulatory authority empowered by a
foreign government to administer or enforce its laws relat-
ing to financial transactions as described in subparagraph
(A) or (B) of this paragraph;

(E) has associated with him any person who is known,
or in the exercise of reasonable care should be known, to
him to be a person described by subparagraph (A), (B), (C),
or (D) of this paragraph; or

(F) has committed or omitted any act enumerated in
subparagraph (D), (E), or (G) of paragraph (4) of section
15(b) of this title, has been convicted of any offense speci-
fied in subparagraph (B) of such paragraph (4) or any
other felony within ten years of the date of the filing of an
application for membership or participation in, or to be-
come associated with a member of, such self-regulatory
organization, is enjoined from any action, conduct, or prac-
tice specified in subparagraph (C) of such paragraph (4),
has willfully made or caused to be made in any application
for membership or participation in, or to become associated
with a member of, a self-regulatory organization, report re-
quired to be filed with a self-regulatory organization, or
proceeding before a self-regulatory organization, any state-
ment which was at the time, and in the light of the cir-
cumstances under which it was made, false or misleading
with respect to any material fact, or has omitted to state
in any such application, report, or proceeding any material
fact which is required to be stated therein.
(40) The term ‘‘financial responsibility rules’’ means the

rules and regulations of the Commission or the rules and regu-
lations prescribed by any self-regulatory organization relating
to financial responsibility and related practices which are des-
ignated by the Commission, by rule or regulation, to be finan-
cial responsibility rules.

(41) The term ‘‘mortgage related security’’ means a secu-
rity that is rated in one of the two highest rating categories by
at least one nationally recognized statistical rating organiza-
tion, and either:

(A) represents ownership of one or more promissory
notes or certificates of interest or participation in such
notes (including any rights designed to assure servicing of,
or the receipt or timeliness of receipt by the holders of
such notes, certificates, or participations of amounts pay-
able under, such notes, certificates, or participations),
which notes:
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(i) are directly secured by a first lien on a single
parcel of real estate, including stock allocated to a
dwelling unit in a residential cooperative housing cor-
poration, upon which is located a dwelling or mixed
residential and commercial structure, on a residential
manufactured home as defined in section 603(6) of the
National Manufactured Housing Construction and
Safety Standards Act of 1974,1 whether such manufac-
tured home is considered real or personal property
under the laws of the State in which it is to be located,
or on one or more parcels of real estate upon which is
located one or more commercial structures; and

(ii) were originated by a savings and loan associa-
tion, savings bank, commercial bank, credit union,
insurance company, or similar institution which is
supervised and examined by a Federal or State au-
thority, or by a mortgage approved by the Secretary of
Housing and Urban Development pursuant to sections
203 and 211 of the National Housing Act,2 or, where
such notes involve a lien on the manufactured home,
by any such institution or by any financial institution
approved for insurance by the Secretary of Housing
and Urban Development pursuant to section 2 of the
National Housing Act;3 or
(B) is secured by one or more promissory notes or cer-

tificates of interest or participations in such notes (with or
without recourse to the issuer thereof) and, by its terms,
provides for payments of principal in relation to payments,
or reasonable projections of payments, on notes meeting
the requirements of subparagraphs (A) (i) and (ii) or cer-
tificates of interest or participations in promissory notes
meeting such requirements.

For the purpose of this paragraph, the term ‘‘promissory note’’,
when used in connection with a manufactured home, shall also
include a loan, advance, or credit sale as evidence by a retail
installment sales contract or other instrument.

(42) The term ‘‘government securities’’ means—
(A) securities which are direct obligations of, or obliga-

tions guaranteed as to principal or interest by, the United
States;

(B) securities which are issued or guaranteed by cor-
porations in which the United States has a direct or indi-
rect interest and which are designated by the Secretary of
the Treasury for exemption as necessary or appropriate in
the public interest or for the protection of investors;

(C) securities issued or guaranteed as to principal or
interest by any corporation the securities of which are des-
ignated, by statute specifically naming such corporation, to
constitute exempt securities within the meaning of the
laws administered by the Commission;
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(D) for purposes of sections 15C and 17A, any put,
call, straddle, option, or privilege on a security described
in subparagraph (A), (B), or (C) other than a put, call,
straddle, option, or privilege—

(i) that is traded on one or more national securi-
ties exchanges; or

(ii) for which quotations are disseminated through
an automated quotation system operated by a reg-
istered securities association; or
(E) for purposes of sections 15, 15C, and 17A as ap-

plied to a bank, a qualified Canadian government obliga-
tion as defined in section 5136 of the Revised Statutes of
the United States.
(43) The term ‘‘government securities broker’’ means any

person regularly engaged in the business of effecting trans-
actions in government securities for the account of others, but
does not include—

(A) any corporation the securities of which are govern-
ment securities under subparagraph (B) or (C) of para-
graph (42) of this subsection; or

(B) any person registered with the Commodity Futures
Trading Commission, any contract market designated by
the Commodity Futures Trading Commission, such con-
tract market’s affiliated clearing organization, or any floor
trader on such contract market, solely because such person
effects transactions in government securities that the Com-
mission, after consultation with the Commodity Futures
Trading Commission, has determined by rule or order to
be incidental to such person’s futures-related business.
(44) The term ‘‘government securities dealer’’ means any

person engaged in the business of buying and selling govern-
ment securities for his own account, through a broker or other-
wise, but does not include—

(A) any person insofar as he buys or sells such securi-
ties for his own account, either individually or in some
fiduciary capacity, but not as a part of a regular business;

(B) any corporation the securities of which are govern-
ment securities under subparagraph (B) or (C) of para-
graph (42) of this subsection;

(C) any bank, unless the bank is engaged in the busi-
ness of buying and selling government securities for its
own account other than in a fiduciary capacity, through a
broker or otherwise; or

(D) any person registered with the Commodity Fu-
tures Trading Commission, any contract market des-
ignated by the Commodity Futures Trading Commission,
such contract market’s affiliated clearing organization, or
any floor trader on such contract market, solely because
such person effects transactions in government securities
that the Commission, after consultation with the Com-
modity Futures Trading Commission, has determined by
rule or order to be incidental to such person’s futures-re-
lated business.
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(45) The term ‘‘person associated with a government secu-
rities broker or government securities dealer’’ means any part-
ner, officer, director, or branch manager of such government
securities broker or government securities dealer (or any per-
son occupying a similar status or performing similar functions),
and any other employee of such government securities broker
or government securities dealer who is engaged in the manage-
ment, direction, supervision, or performance of any activities
relating to government securities, and any person directly or
indirectly controlling, controlled by, or under common control
with such government securities broker or government securi-
ties dealer.

(46) The term ‘‘financial institution’’ means—
(A) a bank (as defined in paragraph (6) of this sub-

section);
(B) a foreign bank (as such term is used in the Inter-

national Banking Act of 1978); and
(C) a savings association (as defined in section 3(b) of

the Federal Deposit Insurance Act) the deposits of which
are insured by the Federal Deposit Insurance Corporation.
(47) The term ‘‘securities laws’’ means the Securities Act of

1933 (15 U.S.C. 78a et seq.), the Securities Exchange Act of
1934 (15 U.S.C. 78a et seq.), the Public Utility Holding Com-
pany Act of 1935 (15 U.S.C. 79a et seq.), the Trust Indenture
Act of 1939 (15 U.S.C. 77aaa et seq.), the Investment Company
Act of 1940 (15 U.S.C. 80a–1 et seq.), the Investment Advisers
Act of 1940 (15 U.S.C. 80b et seq.), and the Securities Investor
Protection Act of 1970 (15 U.S.C. 78aaa et seq.).

(48) The term ‘‘registered broker or dealer’’ means a broker
or dealer registered or required to register pursuant to section
15 or 15B of this title, except that in paragraph (3) of this sub-
section and sections 6 and 15A the term means such a broker
or dealer and a government securities broker or government
securities dealer registered or required to register pursuant to
section 15C(a)(1)(A) of this title.

(49) The terms ‘‘person associated with a transfer agent’’
and ‘‘associated person of a transfer agent’’ mean any person
(except an employee whose functions are solely clerical or min-
isterial) directly engaged in the management, direction, super-
vision, or performance of any of the transfer agent’s activities
with respect to transfer agent functions, and any person di-
rectly or indirectly controlling such activities or controlled by
the transfer agent in connection with such activities.

(50) The term ‘‘foreign securities authority’’ means any for-
eign government, or any governmental body or regulatory orga-
nization empowered by a foreign government to administer or
enforce its laws as they relate to securities matters.

(51)(A) The term ‘‘penny stock’’ means any equity security
other than a security that is—

(i) registered or approved for registration and traded
on a national securities exchange that meets such criteria
as the Commission shall prescribe by rule or regulation for
purposes of this paragraph;
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(ii) authorized for quotation on an automated
quotation system sponsored by a registered securities asso-
ciation, if such system (I) was established and in operation
before January 1, 1990, and (II) meets such criteria as the
Commission shall prescribe by rule or regulation for pur-
poses of this paragraph;

(iii) issued by an investment company registered
under the Investment Company Act of 1940;

(iv) excluded, on the basis of exceeding a minimum
price, net tangible assets of the issuer, or other relevant
criteria, from the definition of such term by rule or regula-
tion which the Commission shall prescribe for purposes of
this paragraph; or

(v) exempted, in whole or in part, conditionally or un-
conditionally, from the definition of such term by rule, reg-
ulation, or order prescribed by the Commission.
(B) The Commission may, by rule, regulation, or order,

designate any equity security or class of equity securities de-
scribed in clause (i) or (ii) of subparagraph (A) as within the
meaning of the term ‘‘penny stock’’ if such security or class of
securities is traded other than on a national securities ex-
change or through an automated quotation system described in
clause (ii) of subparagraph (A).

(C) In exercising its authority under this paragraph to pre-
scribe rules, regulations, and orders, the Commission shall
determine that such rule, regulation, or order is consistent
with the public interest and the protection of investors.

(52) The term ‘‘foreign financial regulatory authority’’
means any (A) foreign securities authority, (B) other govern-
mental body or foreign equivalent of a self-regulatory organiza-
tion empowered by a foreign government to administer or en-
force its laws relating to the regulation of fiduciaries, trusts,
commercial lending, insurance, trading in contracts of sale of
a commodity for future delivery, or other instruments traded
on or subject to the rules of a contract market, board of trade,
or foreign equivalent, or other financial activities, or (C) mem-
bership organization a function of which is to regulate partici-
pation of its members in activities listed above.

(53)(A) The term ‘‘small business related security’’ means
a security that is rated in 1 of the 4 highest rating categories
by at least 1 nationally recognized statistical rating organiza-
tion, and either—

(i) represents an interest in 1 or more promissory
notes or leases of personal property evidencing the obliga-
tion of a small business concern and originated by an in-
sured depository institution, insured credit union, insur-
ance company, or similar institution which is supervised
and examined by a Federal or State authority, or a finance
company or leasing company; or

(ii) is secured by an interest in 1 or more promissory
notes or leases of personal property (with or without re-
course to the issuer or lessee) and provides for payments
of principal in relation to payments, or reasonable projec-
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tions of payments, on notes or leases described in clause
(i).
(B) For purposes of this paragraph—

(i) an ‘‘interest in a promissory note or a lease of per-
sonal property’’ includes ownership rights, certificates of
interest or participation in such notes or leases, and rights
designed to assure servicing of such notes or leases, or the
receipt or timely receipt of amounts payable under such
notes or leases;

(ii) the term ‘‘small business concern’’ means a busi-
ness that meets the criteria for a small business concern
established by the Small Business Administration under
section 3(a) of the Small Business Act;

(iii) the term ‘‘insured depository institution’’ has the
same meaning as in section 3 of the Federal Deposit Insur-
ance Act; and

(iv) the term ‘‘insured credit union’’ has the same
meaning as in section 101 of the Federal Credit Union Act.
(54) QUALIFIED INVESTOR.—

(A) DEFINITION.—Except as provided in subparagraph
(B), for purposes of this title, the term ‘‘qualified investor’’
means—

(i) any investment company registered with the
Commission under section 8 of the Investment Com-
pany Act of 1940;

(ii) any issuer eligible for an exclusion from the
definition of investment company pursuant to section
3(c)(7) of the Investment Company Act of 1940;

(iii) any bank (as defined in paragraph (6) of this
subsection), savings association (as defined in section
3(b) of the Federal Deposit Insurance Act), broker,
dealer, insurance company (as defined in section
2(a)(13) of the Securities Act of 1933), or business
development company (as defined in section 2(a)(48) of
the Investment Company Act of 1940);

(iv) any small business investment company li-
censed by the United States Small Business Adminis-
tration under section 301 (c) or (d) of the Small Busi-
ness Investment Act of 1958;

(v) any State sponsored employee benefit plan, or
any other employee benefit plan, within the meaning
of the Employee Retirement Income Security Act of
1974, other than an individual retirement account, if
the investment decisions are made by a plan fiduciary,
as defined in section 3(21) of that Act, which is either
a bank, savings and loan association, insurance com-
pany, or registered investment adviser;

(vi) any trust whose purchases of securities are di-
rected by a person described in clauses (i) through (v)
of this subparagraph;

(vii) any market intermediary exempt under sec-
tion 3(c)(2) of the Investment Company Act of 1940;

(viii) any associated person of a broker or dealer
other than a natural person;



88Sec. 3 SECURITIES EXCHANGE ACT OF 1934

1 So in law. Probably should read ‘‘section 3(a)(12) of this Act’’.

(ix) any foreign bank (as defined in section 1(b)(7)
of the International Banking Act of 1978);

(x) the government of any foreign country;
(xi) any corporation, company, or partnership that

owns and invests on a discretionary basis, not less
than $25,000,000 in investments;

(xii) any natural person who owns and invests on
a discretionary basis, not less than $25,000,000 in
investments;

(xiii) any government or political subdivision,
agency, or instrumentality of a government who owns
and invests on a discretionary basis not less than
$50,000,000 in investments; or

(xiv) any multinational or supranational entity or
any agency or instrumentality thereof.
(B) ALTERED THRESHOLDS FOR ASSET-BACKED SECURI-

TIES AND LOAN PARTICIPATIONS.—For purposes of section
3(a)(5)(C)(iii) of this title and section 206(a)(5) of the
Gramm-Leach-Bliley Act, the term ‘‘qualified investor’’ has
the meaning given such term by subparagraph (A) of this
paragraph except that clauses (xi) and (xii) shall be ap-
plied by substituting ‘‘$10,000,000’’ for ‘‘$25,000,000’’.

(C) ADDITIONAL AUTHORITY.—The Commission may, by
rule or order, define a ‘‘qualified investor’’ as any other
person, taking into consideration such factors as the finan-
cial sophistication of the person, net worth, and knowledge
and experience in financial matters.
(55)(A) The term ‘‘security future’’ means a contract of sale

for future delivery of a single security or of a narrow-based
security index, including any interest therein or based on the
value thereof, except an exempted security under section
3(a)(12) of the Securities Exchange Act of 1934 1 as in effect on
the date of the enactment of the Futures Trading Act of 1982
(other than any municipal security as defined in section
3(a)(29) as in effect on the date of the enactment of the Fu-
tures Trading Act of 1982). The term ‘‘security future’’ does not
include any agreement, contract, or transaction excluded from
the Commodity Exchange Act under section 2(c), 2(d), 2(f ), or
2(g) of the Commodity Exchange Act (as in effect on the date
of the enactment of the Commodity Futures Modernization Act
of 2000) or title IV of the Commodity Futures Modernization
Act of 2000.

(B) The term ‘‘narrow-based security index’’ means an
index—

(i) that has 9 or fewer component securities;
(ii) in which a component security comprises more

than 30 percent of the index’s weighting;
(iii) in which the five highest weighted component

securities in the aggregate comprise more than 60 percent
of the index’s weighting; or

(iv) in which the lowest weighted component securities
comprising, in the aggregate, 25 percent of the index’s
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weighting have an aggregate dollar value of average daily
trading volume of less than $50,000,000 (or in the case of
an index with 15 or more component securities,
$30,000,000), except that if there are two or more securi-
ties with equal weighting that could be included in the cal-
culation of the lowest weighted component securities com-
prising, in the aggregate, 25 percent of the index’s
weighting, such securities shall be ranked from lowest to
highest dollar value of average daily trading volume and
shall be included in the calculation based on their ranking
starting with the lowest ranked security.
(C) Notwithstanding subparagraph (B), an index is not a

narrow-based security index if—
(i)(I) it has at least nine component securities;
(II) no component security comprises more than 30

percent of the index’s weighting; and
(III) each component security is—

(aa) registered pursuant to section 12 of the Secu-
rities Exchange Act of 1934;

(bb) one of 750 securities with the largest market
capitalization; and

(cc) one of 675 securities with the largest dollar
value of average daily trading volume;
(ii) a board of trade was designated as a contract mar-

ket by the Commodity Futures Trading Commission with
respect to a contract of sale for future delivery on the
index, before the date of the enactment of the Commodity
Futures Modernization Act of 2000;

(iii)(I) a contract of sale for future delivery on the
index traded on a designated contract market or registered
derivatives transaction execution facility for at least 30
days as a contract of sale for future delivery on an index
that was not a narrow-based security index; and

(II) it has been a narrow-based security index for no
more than 45 business days over 3 consecutive calendar
months;

(iv) a contract of sale for future delivery on the index
is traded on or subject to the rules of a foreign board of
trade and meets such requirements as are jointly estab-
lished by rule or regulation by the Commission and the
Commodity Futures Trading Commission;

(v) no more than 18 months have passed since the
date of the enactment of the Commodity Futures Mod-
ernization Act of 2000 and—

(I) it is traded on or subject to the rules of a for-
eign board of trade;

(II) the offer and sale in the United States of a
contract of sale for future delivery on the index was
authorized before the date of the enactment of the
Commodity Futures Modernization Act of 2000; and

(III) the conditions of such authorization continue
to be met; or
(vi) a contract of sale for future delivery on the index

is traded on or subject to the rules of a board of trade and
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meets such requirements as are jointly established by rule,
regulation, or order by the Commission and the Com-
modity Futures Trading Commission.
(D) Within 1 year after the enactment of the Commodity

Futures Modernization Act of 2000, the Commission and the
Commodity Futures Trading Commission jointly shall adopt
rules or regulations that set forth the requirements under
clause (iv) of subparagraph (C).

(E) An index that is a narrow-based security index solely
because it was a narrow-based security index for more than 45
business days over 3 consecutive calendar months pursuant to
clause (iii) of subparagraph (C) shall not be a narrow-based
security index for the 3 following calendar months.

(F) For purposes of subparagraphs (B) and (C) of this
paragraph—

(i) the dollar value of average daily trading volume
and the market capitalization shall be calculated as of the
preceding 6 full calendar months; and

(ii) the Commission and the Commodity Futures Trad-
ing Commission shall, by rule or regulation, jointly specify
the method to be used to determine market capitalization
and dollar value of average daily trading volume.
(56) The term ‘‘security futures product’’ means a security

future or any put, call, straddle, option, or privilege on any
security future.

(57)(A) The term ‘‘margin’’, when used with respect to a
security futures product, means the amount, type, and form of
collateral required to secure any extension or maintenance of
credit, or the amount, type, and form of collateral required as
a performance bond related to the purchase, sale, or carrying
of a security futures product.

(B) The terms ‘‘margin level’’ and ‘‘level of margin’’, when
used with respect to a security futures product, mean the
amount of margin required to secure any extension or mainte-
nance of credit, or the amount of margin required as a per-
formance bond related to the purchase, sale, or carrying of a
security futures product.

(C) The terms ‘‘higher margin level’’ and ‘‘higher level of
margin’’, when used with respect to a security futures product,
mean a margin level established by a national securities ex-
change registered pursuant to section 6(g) that is higher than
the minimum amount established and in effect pursuant to
section 7(c)(2)(B).
(b) The Commission and the Board of Governors of the Federal

Reserve System, as to matters within their respective jurisdictions,
shall have power by rules and regulations to define technical,
trade, accounting, and other terms used in this title, consistently
with the provisions and purposes of this title.

(c) No provision of this title shall apply to, or be deemed to in-
clude, any executive department or independent establishment of
the United States, or any lending agency which is wholly owned,
directly or indirectly, by the United States, or any officer, agent, or
employee of any such department, establishment, or agency, acting
in the course of his official duty as such, unless such provision
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makes specific reference to such department, establishment, or
agency.

(d) No issuer of municipal securities or officer or employee
thereof acting in the course of his official duties as such shall be
deemed to be a ‘‘broker’’, ‘‘dealer’’, or ‘‘municipal securities dealer’’
solely by reason of buying, selling, or effecting transactions in the
issuer’s securities.

(e) CHARITABLE ORGANIZATIONS.—
(1) EXEMPTION.—Notwithstanding any other provision of

this title, but subject to paragraph (2) of this subsection, a
charitable organization, as defined in section 3(c)(10)(D) of the
Investment Company Act of 1940, or any trustee, director, offi-
cer, employee, or volunteer of such a charitable organization
acting within the scope of such person’s employment or duties
with such organization, shall not be deemed to be a ‘‘broker’’,
‘‘dealer’’, ‘‘municipal securities broker’’, ‘‘municipal securities
dealer’’, ‘‘government securities broker’’, or ‘‘government securi-
ties dealer’’ for purposes of this title solely because such orga-
nization or person buys, holds, sells, or trades in securities for
its own account in its capacity as trustee or administrator of,
or otherwise on behalf of or for the account of—

(A) such a charitable organization;
(B) a fund that is excluded from the definition of an

investment company under section 3(c)(10)(B) of the
Investment Company Act of 1940; or

(C) a trust or other donative instrument described in
section 3(c)(10)(B) of the Investment Company Act of 1940,
or the settlors (or potential settlors) or beneficiaries of any
such trust or other instrument.
(2) LIMITATION ON COMPENSATION.—The exemption pro-

vided under paragraph (1) shall not be available to any chari-
table organization, or any trustee, director, officer, employee,
or volunteer of such a charitable organization, unless each per-
son who, on or after 90 days after the date of enactment of this
subsection, solicits donations on behalf of such charitable orga-
nization from any donor to a fund that is excluded from the
definition of an investment company under section 3(c)(10)(B)
of the Investment Company Act of 1940, is either a volunteer
or is engaged in the overall fund raising activities of a chari-
table organization and receives no commission or other special
compensation based on the number or the value of donations
collected for the fund.
(f) CONSIDERATION OF PROMOTION OF EFFICIENCY, COMPETI-

TION, AND CAPITAL FORMATION.—Whenever pursuant to this title
the Commission is engaged in rulemaking, or in the review of a
rule of a self-regulatory organization, and is required to consider or
determine whether an action is necessary or appropriate in the
public interest, the Commission shall also consider, in addition to
the protection of investors, whether the action will promote effi-
ciency, competition, and capital formation.

(g) CHURCH PLANS.—No church plan described in section
414(e) of the Internal Revenue Code of 1986, no person or entity
eligible to establish and maintain such a plan under the Internal
Revenue Code of 1986, no company or account that is excluded
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from the definition of an investment company under section
3(c)(14) of the Investment Company Act of 1940, and no trustee, di-
rector, officer or employee of or volunteer for such plan, company,
account person, or entity, acting within the scope of that person’s
employment or activities with respect to such plan, shall be deemed
to be a ‘‘broker’’, ‘‘dealer’’, ‘‘municipal securities broker’’, ‘‘municipal
securities dealer’’, ‘‘government securities broker’’, ‘‘government
securities dealer’’, ‘‘clearing agency’’, or ‘‘transfer agent’’ for pur-
poses of this title—

(1) solely because such plan, company, person, or entity
buys, holds, sells, trades in, or transfers securities or acts as
an intermediary in making payments in connection with trans-
actions in securities for its own account in its capacity as
trustee or administrator of, or otherwise on behalf of, or for the
account of, any church plan, company, or account that is ex-
cluded from the definition of an investment company under
section 3(c)(14) of the Investment Company Act of 1940; and

(2) if no such person or entity receives a commission or
other transaction-related sales compensation in connection
with any activities conducted in reliance on the exemption pro-
vided by this subsection.

SEC. 3A. ø78c–1¿ SWAP AGREEMENTS.
(a) NON-SECURITY-BASED SWAP AGREEMENTS.—The definition

of ‘‘security’’ in section 3(a)(10) of this title does not include any
non-security-based swap agreement (as defined in section 206C of
the Gramm-Leach-Bliley Act).

(b) SECURITY-BASED SWAP AGREEMENTS.—
(1) The definition of ‘‘security’’ in section 3(a)(10) of this

title does not include any security-based swap agreement (as
defined in section 206B of the Gramm-Leach-Bliley Act).

(2) The Commission is prohibited from registering, or re-
quiring, recommending, or suggesting, the registration under
this title of any security-based swap agreement (as defined in
section 206B of the Gramm-Leach-Bliley Act). If the Commis-
sion becomes aware that a registrant has filed a registration
application with respect to such a swap agreement, the Com-
mission shall promptly so notify the registrant. Any such reg-
istration with respect to such a swap agreement shall be void
and of no force or effect.

(3) Except as provided in section 16(a) with respect to re-
porting requirements, the Commission is prohibited from—

(A) promulgating, interpreting, or enforcing rules; or
(B) issuing orders of general applicability;

under this title in a manner that imposes or specifies reporting
or recordkeeping requirements, procedures, or standards as
prophylactic measures against fraud, manipulation, or insider
trading with respect to any security-based swap agreement (as
defined in section 206B of the Gramm-Leach-Bliley Act).

(4) References in this title to the ‘‘purchase’’ or ‘‘sale’’ of a
security-based swap agreement (as defined in section 206B of
the Gramm-Leach-Bliley Act) shall be deemed to mean the exe-
cution, termination (prior to its scheduled maturity date),
assignment, exchange, or similar transfer or conveyance of, or
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1 See also Reorganization Plan No. 10 of 1950 and Pub. L. 87–592, printed in the appendix
to this compilation.

2 Authority to employ ‘‘without regard to the provisions of other laws’’ superseded and ren-
dered ineffective by section 1 of the Act of November 26, 1940 (54 Stat. 1211, 5 U.S.C. 3301,
note).

3 Section 1106(a) of the Classification Act of 1949, 63 Stat. 972, provided that whenever ref-
erence is made in any other law to the Classification Act of 1923, as amended, such reference
shall be held and considered to mean the Classification Act of 1949, presently codified in chapter
51 and subchaper III of chapter 53 of title 5, United States Code.

extinguishing of rights or obligations under, a security-based
swap agreement, as the context may require.

SECURITIES AND EXCHANGE COMMISSION

SEC. 4. ø78d¿ (a) There is hereby established a Securities and
Exchange Commission (hereinafter referred to as the ‘‘Commis-
sion’’) to be composed of five commissioners to be appointed by the
President by and with the advice and consent of the Senate. Not
more than three of such commissioners shall be members of the
same political party, and in making appointments members of dif-
ferent political parties shall be appointed alternately as nearly as
may be practicable. No commissioner shall engage in any other
business, vocation, or employment than that of serving as commis-
sioner, nor shall any commissioner participate, directly or indi-
rectly, in any stock-market operations or transactions of a char-
acter subject to regulation by the Commission pursuant to this
title. Each commissioner shall hold office for a term of five years
and until his successor is appointed and has qualified, except that
he shall not so continue to serve beyond the expiration of the next
session of Congress subsequent to the expiration of said fixed term
of office, and except (1) any commissioner appointed to fill a va-
cancy occurring prior to the expiration of the term for which his
predecessor was appointed shall be appointed for the remainder of
such term, and (2) the terms of office of the commissioners first
taking office after the enactment of this title shall expire as des-
ignated by the President at the time of nomination, one at the end
of one year, one at the end of two years, one at the end of three
years, one at the end of four years, and one at the end of five years,
after the date of the enactment of this title.1

(b) APPOINTMENT AND COMPENSATION OF STAFF AND LEASING
AUTHORITY.—

(1) APPOINTMENT AND COMPENSATION.— The Commission
is authorized to appoint and fix the compensation of such offi-
cers, attorneys, examiners, and other experts as may be nec-
essary for carrying out its functions under this Act, without re-
gard to the provisions of other laws applicable to the employ-
ment and compensation of officers and employees of the United
States, 2 and the Commission may, subject to the civil-service
laws, appoint such other officers and employees as are nec-
essary in the execution of its functions and fix their salaries
in accordance with the Classification Act of 1923, as amended.3

(2) ECONOMISTS.—
(A) COMMISSION AUTHORITY.—Notwithstanding the

provisions of chapter 51 of title 5, United States Code, the
Commission is authorized—
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1 So in law. Chapter 54 of title 5 was repealed in 1993.
2 So in law. Should probably be ‘‘subchapter’’.
3 So in law. Should probably be ‘‘chapter 53 of title 5’’.

(i) to establish its own criteria for the selection of
such professional economists as the Commission
deems necessary to carry out the work of the Commis-
sion;

(ii) to appoint directly such professional econo-
mists as the Commission deems qualified; and

(iii) to fix and adjust the compensation of any pro-
fessional economist appointed under this paragraph,
without regard to the provisions of chapter 54 of title
5, United States Code 1, or subchapters 2 II, III, or VIII
of chapter 53, of title 5 3, United States Code.
(B) LIMITATION ON COMPENSATION.—No base com-

pensation fixed for an economist under this paragraph
may exceed the pay for Level IV of the Executive Schedule,
and no payments to an economist appointed under this
paragraph shall exceed the limitation on certain payments
in section 5307 of title 5, United States Code.

(C) OTHER BENEFITS.—All professional economists ap-
pointed under this paragraph shall remain within the ex-
isting civil service system with respect to employee bene-
fits.
(3) LEASING AUTHORITY.—Nothwithstanding any other pro-

vision of law, the Commission is authorized to enter directly
into leases for real property for office, meeting, storage, and
such other space as is necessary to carry out its functions, and
shall be exempt from any General Services Administration
space management regulations or directives.
(c) Notwithstanding any other provision of law, in accordance

with regulations which the Commission shall prescribe to prevent
conflicts of interest, the Commission may accept payment and re-
imbursement, in cash or in kind, from non-Federal agencies, orga-
nizations, and individuals for travel, subsistence, and other nec-
essary expenses incurred by Commission members and employees
in attending meetings and conferences concerning the functions or
activities of the Commission. Any payment or reimbursement
accepted shall be credited to the appropriated funds of the Commis-
sion. The amount of travel, subsistence, and other necessary ex-
penses for members and employees paid or reimbursed under this
subsection may exceed per diem amounts established in official
travel regulations, but the Commission may include in its regula-
tions under this subsection a limitation on such amounts.

(d) Notwithstanding any other provision of law, former employ-
ers of participants in the Commission’s professional fellows pro-
grams may pay such participants their actual expenses for reloca-
tion to Washington, District of Columbia, to facilitate their partici-
pation in such programs, and program participants may accept
such payments.

(e) Notwithstanding any other provision of law, whenever any
fee is required to be paid to the Commission pursuant to any provi-
sion of the securities laws or any other law, the Commission may
provide by rule that such fee shall be paid in a manner other than



95 Sec. 4ASECURITIES EXCHANGE ACT OF 1934

in cash and the Commission may also specify the time that such
fee shall be determined and paid relative to the filing of any state-
ment or document with the Commission.

(f) REIMBURSEMENT OF EXPENSES FOR ASSISTING FOREIGN
SECURITIES AUTHORITIES.—Notwithstanding any other provision of
law, the Commission may accept payment and reimbursement, in
cash or in kind, from a foreign securities authority, or made on be-
half of such authority, for necessary expenses incurred by the Com-
mission, its members, and employees in carrying out any investiga-
tion pursuant to section 21(a)(2) of this title or in providing any
other assistance to a foreign securities authority. Any payment or
reimbursement accepted shall be considered a reimbursement to
the appropriated funds of the Commission.

DELEGATION OF FUNCTIONS BY COMMISSION

SEC. 4A. ø78d–1¿ (a) In addition to its existing authority, the
Securities and Exchange Commission shall have the authority to
delegate, by published order or rule, any of its functions to a divi-
sion of the Commission, an individual Commissioner, an adminis-
trative law judge, or an employee or employee board, including
functions with respect to hearing, determining, ordering, certifying,
reporting, or otherwise acting as to any work, business, or matter.
Nothing in this section shall be deemed to supersede the provisions
of section 556(b) of title 5, or to authorize the delegation of the
function of rulemaking as defined in subchapter II of chapter 5 title
5, United States Code, with reference to general rules as distin-
guished from rules of particular applicability, or of the making of
any rule pursuant to section 19(c) of this title.

(b) With respect to the delegation of any of its functions, as
provided in subsection (a) of this section, the Commission shall re-
tain a discretionary right to review the action of any such division
of the Commission, individual Commissioner, administrative law
judge, employee, or employee board, upon its own initiative or upon
petition of a party to or intervenor in such action, within such time
and in such manner as the Commission by rule shall prescribe. The
vote of one member of the Commission shall be sufficient to bring
any such action before the Commission for review. A person or
party shall be entitled to review by the Commission if he or it is
adversely affected by action at a delegated level which (1) denies
any request for action pursuant to section 8(a) or section 8(c) of the
Securities Act of 1933 or the first sentence of section 12(d) of this
title; (2) suspends trading in a security pursuant to section 12(k)
of this title; or (3) is pursuant to any provision of this title in a case
of adjudication, as defined in section 551 of title 5, United States
Code, not required by this title to be determined on the record after
notice and opportunity for hearing (except to the extent there is in-
volved a matter described in section 554(a) (1) through (6) of such
title 5).

(c) If the right to exercise such review is declined, or if no such
review is sought within the time stated in the rules promulgated
by the Commission, then the action of any such division of the
Commission, individual Commissioner, administrative law judge,
employee, or employee board, shall, for all purposes, including ap-
peal or review thereof, be deemed the action of the Commission.
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TRANSFER OF FUNCTIONS WITH RESPECT TO ASSIGNMENT OF
PERSONNEL TO CHAIRMAN

SEC. 4B. ø78d–2¿ In addition to the functions transferred by
the provisions of Reorganization Plan Numbered 10 of 1950 (64
Stat. 1265), there are hereby transferred from the Commission to
the Chairman of the Commission the functions of the Commission
with respect to the assignment of Commission personnel, including
Commissioners, to perform such functions as may have been dele-
gated by the Commission to the Commission personnel, including
Commissioners, pursuant to section 4A of this title.

TRANSACTIONS ON UNREGISTERED EXCHANGES

SEC. 5. ø78e¿ It shall be unlawful for any broker, dealer, or ex-
change, directly or indirectly, to make use of the mails or any
means or instrumentality of interstate commerce for the purpose of
using any facility of an exchange within or subject to the jurisdic-
tion of the United States to effect any transaction in a security, or
to report any such transaction, unless such exchange (1) is reg-
istered as a national securities exchange under section 6 of this
title, or (2) is exempted from such registration upon application by
the exchange because, in the opinion of the Commission, by reason
of the limited volume of transactions effected on such exchange, it
is not practicable and not necessary or appropriate in the public in-
terest or for the protection of investors to require such registration.

NATIONAL SECURITIES EXCHANGES

SEC. 6. ø78f¿ (a) An exchange may be registered as a national
securities exchange under the terms and conditions hereinafter
provided in this section and in accordance with the provisions of
section 19(a) of this title, by filing with the Commission an applica-
tion for registration in such form as the Commission, by rule, may
prescribe containing the rules of the exchange and such other infor-
mation and documents as the Commission, by rule, may prescribe
as necessary or appropriate in the public interest or for the protec-
tion of investors.

(b) An exchange shall not be registered as a national securities
exchange unless the Commission determines that—

(1) Such exchange is so organized and has the capacity to
be able to carry out the purposes of this title and to comply,
and (subject to any rule or order of the Commission pursuant
to section 17(d) or 19(g)(2) of this title) to enforce compliance
by its members and persons associated with its members, with
the provisions of this title, the rules and regulations there-
under, and the rules of the exchange.

(2) Subject to the provisions of subsection (c) of this sec-
tion, the rules of the exchange provide that any registered
broker or dealer or natural person associated with a registered
broker or dealer may become a member of such exchange and
any person may become associated with a member thereof.

(3) The rules of the exchange assure a fair representation
of its members in the selection of its directors and administra-
tion of its affairs and provide that one or more directors shall
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be representative of issuers and investors and not be associ-
ated with a member of the exchange, broker, or dealer.

(4) The rules of the exchange provide for the equitable allo-
cation of reasonable dues, fees, and other charges among its
members and issuers and other persons using its facilities.

(5) The rules of the exchange are designed to prevent
fraudulent and manipulative acts and practices, to promote
just and equitable principles of trade, to foster cooperation and
coordination with persons engaged in regulating, clearing, set-
tling, processing information with respect to, and facilitating
transactions in securities, to remove impediments to and per-
fect the mechanism of a free and open market and a national
market system, and, in general, to protect investors and the
public interest; and are not designed to permit unfair discrimi-
nation between customers, issuers, brokers, or dealers, or to
regulate by virtue of any authority conferred by this title mat-
ters not related to the purposes of this title or the administra-
tion of the exchange.

(6) The rules of the exchange provide that (subject to any
rule or order of the Commission pursuant to section 17(d) or
19(g)(2) of this title) its members and persons associated with
its members shall be appropriately disciplined for violation of
the provisions of this title, the rules or regulations thereunder,
or the rules of the exchange, by expulsion, suspension, limita-
tion of activities, functions, and operations, fine, censure, being
suspended or barred from being associated with a member, or
any other fitting sanction.

(7) The rules of the exchange are in accordance with the
provisions of subsection (d) of this section, and in general, pro-
vide a fair procedure for the disciplining of members and per-
sons associated with members, the denial of membership to
any person seeking membership therein, the barring of any
person from becoming associated with a member thereof, and
the prohibition or limitation by the exchange of any person
with respect to access to services offered by the exchange or a
member thereof.

(8) The rules of the exchange do not impose any burden on
competition not necessary or appropriate in furtherance of the
purposes of this title.

(9) The rules of the exchange prohibit the listing of any
security issued in a limited partnership rollup transaction (as
such term is defined in paragraphs (4) and (5) of section 14(h)),
unless such transaction was conducted in accordance with pro-
cedures designed to protect the rights of limited partners,
including—

(A) the right of dissenting limited partners to one of
the following:

(i) an appraisal and compensation;
(ii) retention of a security under substantially the

same terms and conditions as the original issue;
(iii) approval of the limited partnership rollup

transaction by not less than 75 percent of the out-
standing securities of each of the participating limited
partnerships;
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(iv) the use of a committee of limited partners
that is independent, as determined in accordance with
rules prescribed by the exchange, of the general part-
ner or sponsor, that has been approved by a majority
of the outstanding units of each of the participating
limited partnerships, and that has such authority as is
necessary to protect the interest of limited partners,
including the authority to hire independent advisors,
to negotiate with the general partner or sponsor on be-
half of the limited partners, and to make a rec-
ommendation to the limited partners with respect to
the proposed transaction; or

(v) other comparable rights that are prescribed by
rule by the exchange and that are designed to protect
dissenting limited partners;
(B) the right not to have their voting power unfairly

reduced or abridged;
(C) the right not to bear an unfair portion of the costs

of a proposed limited partnership rollup transaction that is
rejected; and

(D) restrictions on the conversion of contingent inter-
ests or fees into non-contingent interests or fees and
restrictions on the receipt of a non-contingent equity inter-
est in exchange for fees for services which have not yet
been provided.

As used in this paragraph, the term ‘‘dissenting limited part-
ner’’ means a person who, on the date on which soliciting mate-
rial is mailed to investors, is a holder of a beneficial interest
in a limited partnership that is the subject of a limited part-
nership rollup transaction, and who casts a vote against the
transaction and complies with procedures established by the
exchange, except that for purposes of an exchange or tender
offer, such person shall file an objection in writing under the
rules of the exchange during the period during which the offer
is outstanding.
(c)(1) A national securities exchange shall deny membership to

(A) any person, other than a natural person, which is not a reg-
istered broker or dealer or (B) any natural person who is not, or
is not associated with, a registered broker or dealer.

(2) A national securities exchange may, and in cases in which
the Commission, by order, directs as necessary or appropriate in
the public interest or for the protection of investors shall, deny
membership to any registered broker or dealer or natural person
associated with a registered broker or dealer, and bar from becom-
ing associated with a member any person, who is subject to a statu-
tory disqualification. A national securities exchange shall file notice
with the Commission not less than thirty days prior to admitting
any person to membership or permitting any person to become
associated with a member, if the exchange knew, or in the exercise
of reasonable care should have known, that such person was sub-
ject to a statutory disqualification. The notice shall be in such form
and contain such information as the Commission, by rule, may pre-
scribe as necessary or appropriate in the public interest or for the
protection of investors.
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(3)(A) A national securities exchange may deny membership to,
or condition the membership of, a registered broker or dealer if (i)
such broker or dealer does not meet such standards of financial
responsibility or operational capability or such broker or dealer or
any natural person associated with such broker or dealer does not
meet such standards of training, experience, and competence as are
prescribed by the rules of the exchange or (ii) such broker or dealer
or person associated with such broker or dealer has engaged and
there is a reasonable likelihood he may again engage in acts or
practices inconsistent with just and equitable principles of trade. A
national securities exchange may examine and verify the qualifica-
tions of an applicant to become a member and the natural persons
associated with such an applicant in accordance with procedures
established by the rules of the exchange.

(B) A national securities exchange may bar a natural person
from becoming a member or associated with a member, or condition
the membership of a natural person or association of a natural per-
son with a member, if such natural person (i) does not meet such
standards of training, experience, and competence as are prescribed
by the rules of the exchange or (ii) has engaged and there is a rea-
sonable likelihood he may again engage in acts or practices incon-
sistent with just and equitable principles of trade. A national secu-
rities exchange may examine and verify the qualifications of an ap-
plicant to become a person associated with a member in accordance
with procedures established by the rules of the exchange and re-
quire any person associated with a member, or any class of such
persons, to be registered with the exchange in accordance with pro-
cedures so established.

(C) A national securities exchange may bar any person from
becoming associated with a member if such person does not agree
(i) to supply the exchange with such information with respect to its
relationship and dealings with the member as may be specified in
the rules of the exchange and (ii) to permit the examination of its
books and records to verify the accuracy of any information so sup-
plied.

(4) A national securities exchange may limit (A) the number of
members of the exchange and (B) the number of members and des-
ignated representatives of members permitted to effect transactions
on the floor of the exchange without the services of another person
acting as broker: Provided, however, That no national securities ex-
change shall have the authority to decrease the number of member-
ships in such exchange, or the number of members and designated
representatives of members permitted to effect transactions on the
floor of such exchange without the services of another person acting
as broker, below such number in effect on May 1, 1975, or the date
such exchange was registered with the Commission, whichever is
later: And provided further, That the Commission, in accordance
with the provisions of section 19(c) of this title, may amend the
rules of any national securities exchange to increase (but not to de-
crease) or to remove any limitation on the number of memberships
in such exchange or the number of members or designated rep-
resentatives of members permitted to effect transactions on the
floor of the exchange without the services of another person acting
as broker, if the Commission finds that such limitation imposes a
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burden on competition not necessary or appropriate in furtherance
of the purposes of this title.

(d)(1) In any proceeding by a national securities exchange to
determine whether a member or person associated with a member
should be disciplined (other than a summary proceeding pursuant
to paragraph (3) of this subsection), the exchange shall bring spe-
cific charges, notify such member or person of, and give him an
opportunity to defend against, such charges, and keep a record. A
determination by the exchange to impose a disciplinary sanction
shall be supported by a statement setting forth—

(A) any act or practice in which such member or person
associated with a member has been found to have engaged, or
which such member or person has been found to have omitted;

(B) the specific provision of this title, the rules or regula-
tions thereunder, or the rules of the exchange which any such
act or practice, or omission to act, is deemed to violate; and

(C) the sanction imposed and the reasons therefor.
(2) In any proceeding by a national securities exchange to

determine whether a person shall be denied membership, barred
from becoming associated with a member, or prohibited or limited
with respect to access to services offered by the exchange or a
member thereof (other than a summary proceeding pursuant to
paragraph (3) of this subsection), the exchange shall notify such
person of, and give him an opportunity to be heard upon, the spe-
cific grounds for denial, bar, or prohibition or limitation under con-
sideration and keep a record. A determination by the exchange to
deny membership, bar a person from becoming associated with a
member, or prohibit or limit a person with respect to access to
services offered by the exchange or a member thereof shall be sup-
ported by a statement setting forth the specific grounds on which
the denial, bar, or prohibition or limitation is based.

(3) A national securities exchange may summarily (A) suspend
a member or person associated with a member who has been and
is expelled or suspended from any self-regulatory organization or
barred or suspended from being associated with a member of any
self-regulatory organization, (B) suspend a member who is in such
financial or operating difficulty that the exchange determines and
so notifies the Commission that the member cannot be permitted
to continue to do business as a member with safety to investors,
creditors, other members, or the exchange, or (C) limit or prohibit
any person with respect to access to services offered by the ex-
change if subparagraph (A) or (B) of this paragraph is applicable
to such person or, in the case of a person who is not a member,
if the exchange determines that such person does not meet the
qualification requirements or other prerequisites for such access
and such person cannot be permitted to continue to have such ac-
cess with safety to investors, creditors, members, or the exchange.
Any person aggrieved by any such summary action shall be
promptly afforded an opportunity for a hearing by the exchange in
accordance with the provisions of paragraph (1) or (2) of this sub-
section. The Commission, by order, may stay any such summary
action on its own motion or upon application by any person ag-
grieved thereby, if the Commission determines summarily or after
notice and opportunity for hearing (which hearing may consist
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solely of the submission of affidavits or presentation of oral argu-
ments) that such stay is consistent with the public interest and the
protection of investors.

(e)(1) On and after the date of enactment of the Securities Acts
Amendments of 1975, no national securities exchange may impose
any schedule or fix rates of commissions, allowances, discounts, or
other fees to be charged by its members: Provided, however, That
until May 1, 1976, the preceding provisions of this paragraph shall
not prohibit any such exchange from imposing or fixing any sched-
ule of commissions, allowances, discounts, or other fees to be
charged by its members for acting as broker on the floor of the ex-
change or as odd-lot dealer: And provided further, That the Com-
mission, in accordance with the provisions of section 19(b) of this
title as modified by the provisions of paragraph (3) of this sub-
section, may—

(A) permit a national securities exchange, by rule, to im-
pose a reasonable schedule or fix reasonable rates of commis-
sions, allowances, discounts, or other fees to be charged by its
members for effecting transactions on such exchange prior to
November 1, 1976, if the Commission finds that such schedule
or fixed rates of commissions, allowances, discounts, or other
fees are in the public interest; and

(B) permit a national securities exchange, by rule, to im-
pose a schedule or fix rates of commissions, allowances, dis-
counts, or other fees to be charged by its members for effecting
transactions on such exchange after November 1, 1976, if the
Commission finds that such schedule or fixed rates of commis-
sions, allowances, discounts, or other fees (i) are reasonable in
relation to the costs of providing the service for which such
fees are charged (and the Commission publishes the standards
employed in adjudging reasonableness) and (ii) do not impose
any burden on competition not necessary or appropriate in fur-
therance of the purposes of this title, taking into consideration
the competitive effects of permitting such schedule or fixed
rates weighed against the competitive effects of other lawful
actions which the Commission is authorized to take under this
title.
(2) Notwithstanding the provisions of section 19(c) of this title,

the Commission, by rule, may abrogate any exchange rule which
imposes a schedule or fixes rates of commissions, allowances, dis-
counts, or other fees, if the Commission determines that such
schedule or fixed rates are no longer reasonable, in the public in-
terest, or necessary to accomplish the purposes of this title.

(3)(A) Before approving or disapproving any proposed rule
change submitted by a national securities exchange which would
impose a schedule or fix rates of commissions, allowances, dis-
counts, or other fees to be charged by its members for effecting
transactions on such exchange, the Commission shall afford inter-
ested persons (i) an opportunity for oral presentation of data,
views, and arguments and (ii) with respect to any such rule con-
cerning transactions effected after November 1, 1976, if the Com-
mission determines there are disputed issues of material fact, to
present such rebuttal submissions and to conduct (or have con-
ducted under subparagraph (B) of this paragraph) such cross-exam-
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ination as the Commission determines to be appropriate and re-
quired for full disclosure and proper resolution of such disputed
issues of material fact.

(B) The Commission shall prescribe rules and make rulings
concerning any proceeding in accordance with subparagraph (A) of
this paragraph designed to avoid unnecessary costs or delay. Such
rules or rulings may (i) impose reasonable time limits on each in-
terested person’s oral presentations, and (ii) require any cross-
examination to which a person may be entitled under subpara-
graph (A) of this paragraph to be conducted by the Commission on
behalf of that person in such manner as the Commission deter-
mines to be appropriate and required for full disclosure and proper
resolution of disputed issues of material fact.

(C)(i) If any class of persons, the members of which are entitled
to conduct (or have conducted) cross-examination under subpara-
graphs (A) and (B) of this paragraph and which have, in the view
of the Commission, the same or similar interests in the proceeding,
cannot agree upon a single representative of such interests for pur-
poses of cross-examination, the Commission may make rules and
rulings specifying the manner in which such interests shall be rep-
resented and such cross-examination conducted.

(ii) No member of any class of persons with respect to which
the Commission has specified the manner in which its interests
shall be represented pursuant to clause (i) of this subparagraph
shall be denied, pursuant to such clause (i), the opportunity to con-
duct (or have conducted) cross-examination as to issues affecting
his particular interests if he satisfies the Commission that he has
made a reasonable and good faith effort to reach agreement upon
group representation and there are substantial and relevant issues
which would not be presented adequately by group representation.

(D) A transcript shall be kept of any oral presentation and
cross-examination.

(E) In addition to the bases specified in subsection 25(a), a re-
viewing Court may set aside an order of the Commission under sec-
tion 19(b) approving an exchange rule imposing a schedule or fixing
rates of commissions, allowances, discounts, or other fees, if the
Court finds—

(1) a Commission determination under subparagraph (A) of
this paragraph that an interested person is not entitled to con-
duct cross-examination or make rebuttal submissions, or

(2) a Commission rule or ruling under subparagraph (B) of
this paragraph limiting the petitioner’s cross-examination or
rebuttal submissions,

has precluded full disclosure and proper resolution of disputed
issues of material fact which were necessary for fair determination
by the Commission.

(f) The Commission, by rule or order, as it deems necessary or
appropriate in the public interest and for the protection of inves-
tors, to maintain fair and orderly markets, or to assure equal regu-
lation, may require—

(1) any person not a member or a designated representa-
tive of a member of a national securities exchange effecting
transactions on such exchange without the services of another
person acting as a broker, or
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(2) any broker or dealer not a member of a national securi-
ties exchange effecting transactions on such exchange on a reg-
ular basis,

to comply with such rules of such exchange as the Commission may
specify.

(g) NOTICE REGISTRATION OF SECURITY FUTURES PRODUCT EX-
CHANGES.—

(1) REGISTRATION REQUIRED.—An exchange that lists or
trades security futures products may register as a national
securities exchange solely for the purposes of trading security
futures products if—

(A) the exchange is a board of trade, as that term is
defined by the Commodity Exchange Act (7 U.S.C. 1a(2)),
that—

(i) has been designated a contract market by the
Commodity Futures Trading Commission and such
designation is not suspended by order of the Com-
modity Futures Trading Commission; or

(ii) is registered as a derivative transaction execu-
tion facility under section 5a of the Commodity Ex-
change Act and such registration is not suspended by
the Commodity Futures Trading Commission; and
(B) such exchange does not serve as a market place for

transactions in securities other than—
(i) security futures products; or
(ii) futures on exempted securities or groups or in-

dexes of securities or options thereon that have been
authorized under section 2(a)(1)(C) of the Commodity
Exchange Act.

(2) REGISTRATION BY NOTICE FILING.—
(A) FORM AND CONTENT.—An exchange required to

register only because such exchange lists or trades security
futures products may register for purposes of this section
by filing with the Commission a written notice in such
form as the Commission, by rule, may prescribe containing
the rules of the exchange and such other information and
documents concerning such exchange, comparable to the
information and documents required for national securities
exchanges under section 6(a), as the Commission, by rule,
may prescribe as necessary or appropriate in the public in-
terest or for the protection of investors. If such exchange
has filed documents with the Commodity Futures Trading
Commission, to the extent that such documents contain
information satisfying the Commission’s informational
requirements, copies of such documents may be filed with
the Commission in lieu of the required written notice.

(B) IMMEDIATE EFFECTIVENESS.—Such registration
shall be effective contemporaneously with the submission
of notice, in written or electronic form, to the Commission,
except that such registration shall not be effective if such
registration would be subject to suspension or revocation.

(C) TERMINATION.—Such registration shall be termi-
nated immediately if any of the conditions for registration
set forth in this subsection are no longer satisfied.
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(3) PUBLIC AVAILABILITY.—The Commission shall promptly
publish in the Federal Register an acknowledgment of receipt
of all notices the Commission receives under this subsection
and shall make all such notices available to the public.

(4) EXEMPTION OF EXCHANGES FROM SPECIFIED PROVI-
SIONS.—

(A) TRANSACTION EXEMPTIONS.—An exchange that is
registered under paragraph (1) of this subsection shall be
exempt from, and shall not be required to enforce compli-
ance by its members with, and its members shall not,
solely with respect to those transactions effected on such
exchange in security futures products, be required to com-
ply with, the following provisions of this title and the rules
thereunder:

(i) Subsections (b)(2), (b)(3), (b)(4), (b)(7), (b)(9), (c),
(d), and (e) of this section.

(ii) Section 8.
(iii) Section 11.
(iv) Subsections (d), (f ), and (k) of section 17.
(v) Subsections (a), (f ), and (h) of section 19.

(B) RULE CHANGE EXEMPTIONS.—An exchange that
registered under paragraph (1) of this subsection shall also
be exempt from submitting proposed rule changes pursu-
ant to section 19(b) of this title, except that—

(i) such exchange shall file proposed rule changes
related to higher margin levels, fraud or manipulation,
recordkeeping, reporting, listing standards, or decimal
pricing for security futures products, sales practices
for security futures products for persons who effect
transactions in security futures products, or rules
effectuating such exchange’s obligation to enforce the
securities laws pursuant to section 19(b)(7);

(ii) such exchange shall file pursuant to sections
19(b)(1) and 19(b)(2) proposed rule changes related to
margin, except for changes resulting in higher margin
levels; and

(iii) such exchange shall file pursuant to section
19(b)(1) proposed rule changes that have been abro-
gated by the Commission pursuant to section
19(b)(7)(C).

(5) TRADING IN SECURITY FUTURES PRODUCTS.—
(A) IN GENERAL.—Subject to subparagraph (B), it shall

be unlawful for any person to execute or trade a security
futures product until the later of—

(i) 1 year after the date of the enactment of the
Commodity Futures Modernization Act of 2000; or

(ii) such date that a futures association registered
under section 17 of the Commodity Exchange Act has
met the requirements set forth in section 15A(k)(2) of
this title.
(B) PRINCIPAL-TO-PRINCIPAL TRANSACTIONS.—Notwith-

standing subparagraph (A), a person may execute or trade
a security futures product transaction if—

(i) the transaction is entered into—
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(I) on a principal-to-principal basis between
parties trading for their own accounts or as de-
scribed in section 1a(12)(B)(ii) of the Commodity
Exchange Act; and

(II) only between eligible contract participants
(as defined in subparagraphs (A), (B)(ii), and (C)
of such section 1a(12)) at the time at which the
persons enter into the agreement, contract, or
transaction; and
(ii) the transaction is entered into on or after the

later of—
(I) 8 months after the date of the enactment

of the Commodity Futures Modernization Act of
2000; or

(II) such date that a futures association reg-
istered under section 17 of the Commodity Ex-
change Act has met the requirements set forth in
section 15A(k)(2) of this title.

(h) TRADING IN SECURITY FUTURES PRODUCTS.—
(1) TRADING ON EXCHANGE OR ASSOCIATION REQUIRED.—It

shall be unlawful for any person to effect transactions in secu-
rity futures products that are not listed on a national securities
exchange or a national securities association registered pursu-
ant to section 15A(a).

(2) LISTING STANDARDS REQUIRED.—Except as otherwise
provided in paragraph (7), a national securities exchange or a
national securities association registered pursuant to section
15A(a) may trade only security futures products that (A) con-
form with listing standards that such exchange or association
files with the Commission under section 19(b) and (B) meet the
criteria specified in section 2(a)(1)(D)(i) of the Commodity Ex-
change Act.

(3) REQUIREMENTS FOR LISTING STANDARDS AND CONDI-
TIONS FOR TRADING.—Such listing standards shall—

(A) except as otherwise provided in a rule, regulation,
or order issued pursuant to paragraph (4), require that
any security underlying the security future, including each
component security of a narrow-based security index, be
registered pursuant to section 12 of this title;

(B) require that if the security futures product is not
cash settled, the market on which the security futures
product is traded have arrangements in place with a reg-
istered clearing agency for the payment and delivery of the
securities underlying the security futures product;

(C) be no less restrictive than comparable listing
standards for options traded on a national securities ex-
change or national securities association registered pursu-
ant to section 15A(a) of this title;

(D) except as otherwise provided in a rule, regulation,
or order issued pursuant to paragraph (4), require that the
security future be based upon common stock and such
other equity securities as the Commission and the Com-
modity Futures Trading Commission jointly determine
appropriate;
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(E) require that the security futures product is cleared
by a clearing agency that has in place provisions for linked
and coordinated clearing with other clearing agencies that
clear security futures products, which permits the security
futures product to be purchased on one market and offset
on another market that trades such product;

(F) require that only a broker or dealer subject to suit-
ability rules comparable to those of a national securities
association registered pursuant to section 15A(a) effect
transactions in the security futures product;

(G) require that the security futures product be subject
to the prohibition against dual trading in section 4j of the
Commodity Exchange Act (7 U.S.C. 6j) and the rules and
regulations thereunder or the provisions of section 11(a) of
this title and the rules and regulations thereunder, except
to the extent otherwise permitted under this title and the
rules and regulations thereunder;

(H) require that trading in the security futures prod-
uct not be readily susceptible to manipulation of the price
of such security futures product, nor to causing or being
used in the manipulation of the price of any underlying
security, option on such security, or option on a group or
index including such securities;

(I) require that procedures be in place for coordinated
surveillance among the market on which the security fu-
tures product is traded, any market on which any security
underlying the security futures product is traded, and
other markets on which any related security is traded to
detect manipulation and insider trading;

(J) require that the market on which the security fu-
tures product is traded has in place audit trails necessary
or appropriate to facilitate the coordinated surveillance re-
quired in subparagraph (I);

(K) require that the market on which the security fu-
tures product is traded has in place procedures to coordi-
nate trading halts between such market and any market
on which any security underlying the security futures
product is traded and other markets on which any related
security is traded; and

(L) require that the margin requirements for a secu-
rity futures product comply with the regulations prescribed
pursuant to section 7(c)(2)(B), except that nothing in this
subparagraph shall be construed to prevent a national
securities exchange or national securities association from
requiring higher margin levels for a security futures prod-
uct when it deems such action to be necessary or appro-
priate.
(4) AUTHORITY TO MODIFY CERTAIN LISTING STANDARD

REQUIREMENTS.—
(A) AUTHORITY TO MODIFY.—The Commission and the

Commodity Futures Trading Commission, by rule, regula-
tion, or order, may jointly modify the listing standard
requirements specified in subparagraph (A) or (D) of para-
graph (3) to the extent such modification fosters the devel-
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opment of fair and orderly markets in security futures
products, is necessary or appropriate in the public interest,
and is consistent with the protection of investors.

(B) AUTHORITY TO GRANT EXEMPTIONS.—The Commis-
sion and the Commodity Futures Trading Commission, by
order, may jointly exempt any person from compliance
with the listing standard requirement specified in sub-
paragraph (E) of paragraph (3) to the extent such exemp-
tion fosters the development of fair and orderly markets in
security futures products, is necessary or appropriate in
the public interest, and is consistent with the protection of
investors.
(5) REQUIREMENTS FOR OTHER PERSONS TRADING SECURITY

FUTURE PRODUCTS.—It shall be unlawful for any person (other
than a national securities exchange or a national securities
association registered pursuant to section 15A(a)) to constitute,
maintain, or provide a marketplace or facilities for bringing to-
gether purchasers and sellers of security future products or to
otherwise perform with respect to security future products the
functions commonly performed by a stock exchange as that
term is generally understood, unless a national securities asso-
ciation registered pursuant to section 15A(a) or a national
securities exchange of which such person is a member—

(A) has in place procedures for coordinated surveil-
lance among such person, the market trading the securi-
ties underlying the security future products, and other
markets trading related securities to detect manipulation
and insider trading;

(B) has rules to require audit trails necessary or
appropriate to facilitate the coordinated surveillance re-
quired in subparagraph (A); and

(C) has rules to require such person to coordinate
trading halts with markets trading the securities under-
lying the security future products and other markets trad-
ing related securities.
(6) DEFERRAL OF OPTIONS ON SECURITY FUTURES TRAD-

ING.—No person shall offer to enter into, enter into, or confirm
the execution of any put, call, straddle, option, or privilege on
a security future, except that, after 3 years after the date of
the enactment of this subsection, the Commission and the
Commodity Futures Trading Commission may by order jointly
determine to permit trading of puts, calls, straddles, options,
or privileges on any security future authorized to be traded
under the provisions of this Act and the Commodity Exchange
Act.

(7) DEFERRAL OF LINKED AND COORDINATED CLEARING.—
(A) Notwithstanding paragraph (2), until the compli-

ance date, a national securities exchange or national secu-
rities association registered pursuant to section 15A(a)
may trade a security futures product that does not—

(i) conform with any listing standard promulgated
to meet the requirement specified in subparagraph (E)
of paragraph (3); or
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(ii) meet the criterion specified in section
2(a)(1)(D)(i)(IV) of the Commodity Exchange Act.
(B) The Commission and the Commodity Futures

Trading Commission shall jointly publish in the Federal
Register a notice of the compliance date no later than 165
days before the compliance date.

(C) For purposes of this paragraph, the term ‘‘compli-
ance date’’ means the later of—

(i) 180 days after the end of the first full calendar
month period in which the average aggregate com-
parable share volume for all security futures products
based on single equity securities traded on all national
securities exchanges, any national securities associa-
tions registered pursuant to section 15A(a), and all
other persons equals or exceeds 10 percent of the aver-
age aggregate comparable share volume of options on
single equity securities traded on all national securi-
ties exchanges and any national securities associations
registered pursuant to section 15A(a); or

(ii) 2 years after the date on which trading in any
security futures product commences under this title.

(i) Consistent with this title, each national securities exchange
registered pursuant to subsection (a) of this section shall issue such
rules as are necessary to avoid duplicative or conflicting rules ap-
plicable to any broker or dealer registered with the Commission
pursuant to section 15(b) (except paragraph (11) thereof ), that is
also registered with the Commodity Futures Trading Commission
pursuant to section 4f(a) of the Commodity Exchange Act (except
paragraph (2) thereof ), with respect to the application of—

(1) rules of such national securities exchange of the type
specified in section 15(c)(3)(B) involving security futures prod-
ucts; and

(2) similar rules of national securities exchanges registered
pursuant to section 6(g) and national securities associations
registered pursuant to section 15A(k) involving security futures
products.
( j) PROCEDURES AND RULES FOR SECURITY FUTURE PROD-

UCTS.—A national securities exchange registered pursuant to sub-
section (a) shall implement the procedures specified in section
6(h)(5)(A) of this title and adopt the rules specified in subpara-
graphs (B) and (C) of section 6(h)(5) of this title not later than 8
months after the date of receipt of a request from an alternative
trading system for such implementation and rules.

(k)(1) To the extent necessary or appropriate in the public in-
terest, to promote fair competition, and consistent with the pro-
motion of market efficiency, innovation, and expansion of invest-
ment opportunities, the protection of investors, and the mainte-
nance of fair and orderly markets, the Commission and the Com-
modity Futures Trading Commission shall jointly issue such rules,
regulations, or orders as are necessary and appropriate to permit
the offer and sale of a security futures product traded on or subject
to the rules of a foreign board of trade to United States persons.

(2) The rules, regulations, or orders adopted under paragraph
(1) shall take into account, as appropriate, the nature and size of
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the markets that the securities underlying the security futures
product reflect.

MARGIN REQUIREMENTS

SEC. 7. ø78g¿ (a) For the purpose of preventing the excessive
use of credit for the purchase or carrying of securities, the Board
of Governors of the Federal Reserve System shall, prior to the
effective date of this section and from time to time thereafter, pre-
scribe rules and regulations with respect to the amount of credit
that may be initially extended and subsequently maintained on any
security (other than an exempted security or a security futures
product). For the initial extension of credit, such rules and regula-
tions shall be based upon the following standard: An amount not
greater than whichever is the higher of—

(1) 55 per centum of the current market price of the secu-
rity, or

(2) 100 per centum of the lowest market price of the secu-
rity during the preceding thirty-six calendar months, but not
more than 75 per centum of the current market price.

Such rules and regulations may make appropriate provision with
respect to the carrying of undermargined accounts for limited peri-
ods and under specified conditions; the withdrawal of funds or
securities; the substitution or additional purchases of securities;
the transfer of accounts from one lender to another; special or dif-
ferent margin requirements for delayed deliveries, short sales, arbi-
trage transactions, and securities to which paragraph (2) of this
subsection does not apply; the bases and the methods to be used
in calculating loans, and margins and market prices; and similar
administrative adjustments and details. For the purposes of para-
graph (2) of this subsection until July 1, 1936, the lowest price at
which a security has sold on or after July 1, 1933, shall be consid-
ered as the lowest price at which such security has sold during the
preceding thirty-six calendar months.

(b) Notwithstanding the provisions of subsection (a) of this sec-
tion, the Board of Governors of the Federal Reserve System, may,
from time to time, with respect to all or specified securities or
transactions, or classes of securities, or classes of transactions, by
such rules and regulations (1) prescribe such lower margin require-
ments for the initial extension or maintenance of credit as it deems
necessary or appropriate for the accommodation of commerce and
industry, having due regard to the general credit situation of the
country, and (2) prescribe such higher margin requirements for the
initial extension or maintenance of credit as it may deem necessary
or appropriate to prevent the excessive use of credit to finance
transactions in securities.

(c) UNLAWFUL CREDIT EXTENSION TO CUSTOMERS.—
(1) PROHIBITION.—It shall be unlawful for any member of

a national securities exchange or any broker or dealer, directly
or indirectly, to extend or maintain credit or arrange for the
extension or maintenance of credit to or for any
customer—

(A) on any security (other than an exempted security),
except as provided in paragraph (2), in contravention of
the rules and regulations which the Board of Governors of
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the Federal Reserve System (hereafter in this section re-
ferred to as the ‘‘Board’’) shall prescribe under subsections
(a) and (b); and

(B) without collateral or on any collateral other than
securities, except in accordance with such rules and regu-
lations as the Board may prescribe—

(i) to permit under specified conditions and for a
limited period any such member, broker, or dealer to
maintain a credit initially extended in conformity with
the rules and regulations of the Board; and

(ii) to permit the extension or maintenance of
credit in cases where the extension or maintenance of
credit is not for the purpose of purchasing or carrying
securities or of evading or circumventing the provi-
sions of subparagraph (A).

(2) MARGIN REGULATIONS.—
(A) COMPLIANCE WITH MARGIN RULES REQUIRED.—It

shall be unlawful for any broker, dealer, or member of a
national securities exchange to, directly or indirectly, ex-
tend or maintain credit to or for, or collect margin from
any customer on, any security futures product unless such
activities comply with the regulations—

(i) which the Board shall prescribe pursuant to
subparagraph (B); or

(ii) if the Board determines to delegate the author-
ity to prescribe such regulations, which the Commis-
sion and the Commodity Futures Trading Commission
shall jointly prescribe pursuant to subparagraph (B).

If the Board delegates the authority to prescribe such reg-
ulations under clause (ii) and the Commission and the
Commodity Futures Trading Commission have not jointly
prescribed such regulations within a reasonable period of
time after the date of such delegation, the Board shall pre-
scribe such regulations pursuant to subparagraph (B).

(B) CRITERIA FOR ISSUANCE OF RULES.—The Board
shall prescribe, or, if the authority is delegated pursuant
to subparagraph (A)(ii), the Commission and the Com-
modity Futures Trading Commission shall jointly pre-
scribe, such regulations to establish margin requirements,
including the establishment of levels of margin (initial and
maintenance) for security futures products under such
terms, and at such levels, as the Board deems appropriate,
or as the Commission and the Commodity Futures Trading
Commission jointly deem appropriate—

(i) to preserve the financial integrity of markets
trading security futures products;

(ii) to prevent systemic risk;
(iii) to require that—

(I) the margin requirements for a security fu-
ture product be consistent with the margin
requirements for comparable option contracts
traded on any exchange registered pursuant to
section 6(a) of this title; and



111 Sec. 7SECURITIES EXCHANGE ACT OF 1934

(II) initial and maintenance margin levels for
a security future product not be lower than the
lowest level of margin, exclusive of premium, re-
quired for any comparable option contract traded
on any exchange registered pursuant to section
6(a) of this title, other than an option on a secu-
rity future;

except that nothing in this subparagraph shall be con-
strued to prevent a national securities exchange or na-
tional securities association from requiring higher
margin levels for a security future product when it
deems such action to be necessary or appropriate; and

(iv) to ensure that the margin requirements (other
than levels of margin), including the type, form, and
use of collateral for security futures products, are and
remain consistent with the requirements established
by the Board, pursuant to subparagraphs (A) and (B)
of paragraph (1).

(3) EXCEPTION.—This subsection and the rules and regula-
tions issued under this subsection shall not apply to any credit
extended, maintained, or arranged by a member of a national
securities exchange or a broker or dealer to or for a member
of a national securities exchange or a registered broker or
dealer—

(A) a substantial portion of whose business consists of
transactions with persons other than brokers or dealers; or

(B) to finance its activities as a market maker or an
underwriter;

except that the Board may impose such rules and regulations,
in whole or in part, on any credit otherwise exempted by this
paragraph if the Board determines that such action is nec-
essary or appropriate in the public interest or for the protec-
tion of investors.
(d) UNLAWFUL CREDIT EXTENSION IN VIOLATION OF RULES AND

REGULATIONS; EXCEPTIONS TO APPLICATION OF RULES, ETC.—
(1) PROHIBITION.—It shall be unlawful for any person not

subject to subsection (c) to extend or maintain credit or to ar-
range for the extension or maintenance of credit for the pur-
pose of purchasing or carrying any security, in contravention
of such rules and regulations as the Board shall prescribe to
prevent the excessive use of credit for the purchasing or car-
rying of or trading in securities in circumvention of the other
provisions of this section. Such rules and regulationsy may im-
pose upon all loans made for the purpose of purchasing or car-
rying securities limitations similar to those imposed upon
members, brokers, or dealers by subsection (c) and the rules
and regulations thereunder.

(2) EXCEPTIONS.—This subsection and the rules and regu-
lations issued under this subsection shall not apply to any
credit extended, maintained, or arranged—

(A) by a person not in the ordinary course of business;
(B) on an exempted security;
(C) to or for a member of a national securities ex-

change or a registered broker or dealer—
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(i) a substantial portion of whose business consists
of transactions with persons other than brokers or
dealers; or

(ii) to finance its activities as a market maker or
an underwriter;
(D) by a bank on a security other than an equity secu-

rity; or
(E) as the Board shall, by such rules, regulations, or

orders as it may deem necessary or appropriate in the pub-
lic interest or for the protection of investors, exempt, either
unconditionally or upon specified terms and conditions or
for stated periods, from the operation of this subsection
and the rules and regulations thereunder.
(3) BOARD AUTHORITY.—The Board may impose such rules

and regulations, in whole or in part, on any credit otherwise
exempted by subparagraph (C) if it determines that such ac-
tion is necessary or appropriate in the public interest or for the
protection of investors.
(e) The provisions of this section or the rules and regulations

thereunder shall not apply on or before July 1, 1937, to any loan
or extension of credit made prior to the enactment of this title or
to the maintenance, renewal, or extension of any such loan or
credit, except to the extent that the Federal Reserve Board may by
rules and regulations prescribe as necessary to prevent the cir-
cumvention of the provisions of this section or the rules and regula-
tions thereunder by means of withdrawals of funds or securities,
substitutions of securities, or additional purchases or by any other
device.

(f)(1) It is unlawful for any United States person, or any for-
eign person controlled by a United States person or acting on be-
half of or in conjunction with such person, to obtain, receive, or
enjoy the beneficial use of a loan or other extension of credit from
any lender (without regard to whether the lender’s office or place
of business is in a State or the transaction occurred in whole or in
part within a State) for the purpose of (A) purchasing or carrying
United States securities, or (B) purchasing or carrying within the
United States of any other securities, if, under this section or rules
and regulations prescribed thereunder, the loan or other credit
transaction is prohibited or would be prohibited if it had been made
or the transaction had otherwise occurred in a lender’s office or
other place of business in a State.

(2) For the purposes of this subsection—
(A) The term ‘‘United States person’’ includes a person

which is organized or exists under the laws of any State or, in
the case of a natural person, a citizen or resident of the United
States; a domestic estate; or a trust in which one or more of
the foregoing persons has a cumulative direct or indirect bene-
ficial interest in excess of 50 per centum of the value of the
trust.

(B) The term ‘‘United States security’’ means a security
(other than an exempted security) issued by a person incor-
porated under the laws of any State, or whose principal place
of business is within a State.



113 Sec. 9SECURITIES EXCHANGE ACT OF 1934

(C) The term ‘‘foreign person controlled by a United States
person’’ includes any noncorporate entity in which United
States persons directly or indirectly have more than a 50 per
centum beneficial interest, and any corporation in which one or
more United States persons, directly or indirectly, own stock
possessing more than 50 per centum of the total combined vot-
ing power of all classes of stock entitled to vote, or more than
50 per centum of the total value of shares of all classes of
stock.
(3) The Board of Governors of the Federal Reserve System

may, in its discretion and with due regard for the purposes of this
section, by rule or regulation exempt any class of United States
persons or foreign persons controlled by a United States person
from the application of this subsection.

(g) Subject to such rules and regulations as the Board of Gov-
ernors of the Federal Reserve System may adopt in the public in-
terest and for the protection of investors, no member of a national
securities exchange or broker or dealer shall be deemed to have ex-
tended or maintained credit or arranged for the extension or main-
tenance of credit for the purpose of purchasing a security, within
the meaning of this section, by reason of a bona fide agreement for
delayed delivery of a mortgage related security or a small business
related security against full payment of the purchase price thereof
upon such delivery within one hundred and eighty days after the
purchase, or within such shorter period as the Board of Governors
of the Federal Reserve System may prescribe by rule or regulation.

RESTRICTIONS ON BORROWING BY MEMBERS, BROKERS, AND DEALERS

SEC. 8. ø78h¿ It shall be unlawful for any registered broker or
dealer, member of a national securities exchange, or broker or
dealer who transacts a business in securities through the medium
of any member of a national securities exchange, directly or
indirectly—

(a) In contravention of such rules and regulations as the Com-
mission shall prescribe for the protection of investors to hypoth-
ecate or arrange for the hypothecation of any securities carried for
the account of any customer under circumstances (1) that will per-
mit the commingling of his securities without his written consent
with the securities of any other customer, (2) that will permit such
securities to be commingled with the securities of any person other
than a bona fide customer, or (3) that will permit such securities
to be hypothecated, or subjected to any lien or claim of the pledgee,
for a sum in excess of the aggregate indebtedness of such cus-
tomers in respect of such securities.

(b) To lend or arrange for the lending of any securities carried
for the account of any customer without the written consent of such
customer or in contravention of such rules and regulations as the
Commission shall prescribe for the protection of investors.

PROHIBITION AGAINST MANIPULATION OF SECURITY PRICES

SEC. 9. ø78i¿ (a) It shall be unlawful for any person, directly
or indirectly, by the use of the mails or any means or instrumen-
tality of interstate commerce, or of any facility of any national
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securities exchange, or for any member of a national securities
exchange—

(1) For the purpose of creating a false or misleading appear-
ance of active trading in any security registered on a national secu-
rities exchange, or a false or misleading appearance with respect
to the market for any such security, (A) to effect any transaction
in such security which involves no change in the beneficial owner-
ship thereof, or (B) to enter an order or orders for the purchase of
such security with the knowledge that an order or orders of sub-
stantially the same size, at substantially the same time, and at
substantially the same price, for the sale of any such security, has
been or will be entered by or for the same or different parties, or
(C) to enter any order or orders for the sale of any such security
with the knowledge that an order or orders of substantially the
same size, at substantially the same time, and at substantially the
same price, for the purchase of such security, has been or will be
entered by or for the same or different parties.

(2) To effect, alone or with one or more other persons, a series
of transactions in any security registered on a national securities
exchange or in connection with any security-based swap agreement
(as defined in section 206B of the Gramm-Leach-Bliley Act) with
respect to such security creating actual or apparent active trading
in such security, or raising or depressing the price of such security,
for the purpose of inducing the purchase or sale of such security
by others.

(3) If a dealer or broker, or other person selling or offering for
sale or purchasing or offering to purchase the security or a secu-
rity-based swap agreement (as defined in section 206B of the
Gramm-Leach-Bliley Act) with respect to such security, to induce
the purchase or sale of any security registered on a national securi-
ties exchange or any security-based swap agreement (as defined in
section 206B of the Gramm-Leach-Bliley Act) with respect to such
security by the circulation or dissemination in the ordinary course
of business of information to the effect that the price of any such
security will or is likely to rise or fall because of market operations
of any one or more persons conducted for the purpose of raising or
depressing the price of such security.

(4) If a dealer or broker, or the person selling or offering for
sale or purchasing or offering to purchase the security or a secu-
rity-based swap agreement (as defined in section 206B of the
Gramm-Leach-Bliley Act) with respect to such security, to make,
regarding any security registered on a national securities exchange
or any security-based swap agreement (as defined in section 206B
of the Gramm-Leach-Bliley Act) with respect to such security, for
the purpose of inducing the purchase or sale of such security or
such security-based swap agreement, any statement which was at
the time and in the light of the circumstances under which it was
made, false or misleading with respect to any material fact, and
which he knew or had reasonable ground to believe was so false or
misleading.

(5) For a consideration, received directly or indirectly from a
dealer or broker, or other person selling or offering for sale or pur-
chasing or offering to purchase the security or a security-based
swap agreement (as defined in section 206B of the Gramm-Leach-
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Bliley Act) with respect to such security, to induce the purchase of
any security registered on a national securities exchange or any
security-based swap agreement (as defined in section 206B of the
Gramm-Leach-Bliley Act) with respect to such security by the cir-
culation or dissemination of information to the effect that the price
of any such security will or is likely to rise or fall because of the
market operations of any one or more persons conducted for the
purpose of raising or depressing the price of such security.

(6) To effect either alone or with one or more other persons any
series of transactions for the purchase and/or sale of any security
registered on a national securities exchange for the purpose of peg-
ging, fixing, or stabilizing the price of such security in contraven-
tion of such rules and regulations as the Commission may prescribe
as necessary or appropriate in the public interest or for the protec-
tion of investors.

(b) It shall be unlawful for any person to effect, by use of any
facility of a national securities exchange, in contravention of such
rules and regulations as the Commission may prescribe as nec-
essary or appropriate in the public interest or for the protection of
investors—

(1) any transaction in connection with any security
whereby any party to such transaction acquires (A) any put,
call, straddle, or other option or privilege of buying the security
from or selling the security to another without being bound to
do so; or (B) any security futures product on the security; or

(2) any transaction in connection with any security with
relation to which he has, directly or indirectly, any interest in
any (A) such put, call, straddle, option, or privilege; or (B) such
security futures product; or

(3) any transaction in any security for the account of any
person who he has reason to believe has, and who actually has,
directly or indirectly, any interest in any (A) such put, call,
straddle, option, or privilege; or (B) such security futures prod-
uct with relation to such security.
(c) It shall be unlawful for any member of a national securities

exchange directly or indirectly to endorse or guarantee the per-
formance of any put, call, straddle, option, or privilege in relation
to any security registered on a national securities exchange, in con-
travention of such rules and regulations as the Commission may
prescribe as necessary or appropriate in the public interest or for
the protection of investors.

(d) The terms ‘‘put’’, ‘‘call’’, ‘‘straddle’’, ‘‘option’’, or ‘‘privilege’’ as
used in this section shall not include any registered warrant, right,
or convertible security.

(e) Any person who willfully participates in any act or trans-
action in violation of subsection (a), (b), or (c) of this section, shall
be liable to any person who shall purchase or sell any security at
a price which was affected by such act or transaction, and the per-
son so injured may sue in law or in equity in any court of com-
petent jurisdiction to recover the damages sustained as a result of
any such act or transaction. In any such suit the court may, in its
discretion, require an undertaking for the payment of the costs of
such suit, and assess reasonable costs, including reasonable attor-
neys’ fees, against either party litigant. Every person who becomes
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liable to make any payment under this subsection may recover con-
tribution as in cases of contract from any person who, if joined in
the original suit, would have been liable to make the same pay-
ment. No action shall be maintained to enforce any liability created
under this section, unless brought within one year after the dis-
covery of the facts constituting the violation and within three years
after such violation.

(f) The provisions of subsection (a) shall not apply to an
exempted security.

(g)(1) Notwithstanding any other provision of law, the Commis-
sion shall have the authority to regulate the trading of any put,
call, straddle, option, or privilege on any security, certificate of de-
posit, or group or index of securities (including any interest therein
or based on the value thereof), or any put, call, straddle, option, or
privilege entered into on a national securities exchange relating to
foreign currency (but not, with respect to any of the foregoing, an
option on a contract for future delivery other than a security fu-
tures product).

(2) Notwithstanding the Commodity Exchange Act, the Com-
mission shall have the authority to regulate the trading of any
security futures product to the extent provided in the securities
laws.

(h) LIMITATIONS ON PRACTICES THAT AFFECT MARKET VOLA-
TILITY.—It shall be unlawful for any person, by the use of the mails
or any means or instrumentality of interstate commerce or of any
facility of any national securities exchange, to use or employ any
act or practice in connection with the purchase or sale of any eq-
uity security in contravention of such rules or regulations as the
Commission may adopt, consistent with the public interest, the
protection of investors, and the maintenance of fair and orderly
markets—

(1) to prescribe means reasonably designed to prevent
manipulation of price levels of the equity securities market or
a substantial segment thereof; and

(2) to prohibit or constrain, during periods of extraordinary
market volatility, any trading practice in connection with the
purchase or sale of equity securities that the Commission
determines (A) has previously contributed significantly to
extraordinary levels of volatility that have threatened the
maintenance of fair and orderly markets; and (B) is reasonably
certain to engender such levels of volatility if not prohibited or
constrained.

In adopting rules under paragraph (2), the Commission shall, con-
sistent with the purposes of this subsection, minimize the impact
on the normal operations of the market and a natural person’s free-
dom to buy or sell any equity security.

(i) The authority of the Commission under this section with re-
spect to security-based swap agreements (as defined in section
206B of the Gramm-Leach-Bliley Act) shall be subject to the
restrictions and limitations of section 3A(b) of this title.

REGULATION OF THE USE OF MANIPULATIVE AND DECEPTIVE DEVICES

SEC. 10. ø78j¿ It shall be unlawful for any person, directly or
indirectly, by the use of any means or instrumentality of interstate
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1 Margin so in law.

commerce or of the mails, or of any facility of any national securi-
ties exchange—

(a)(1) To effect a short sale, or to use or employ any stop-
loss order in connection with the purchase or sale, of any secu-
rity registered on a national securities exchange, in contraven-
tion of such rules and regulations as the Commission may pre-
scribe as necessary or appropriate in the public interest or for
the protection of investors.
(2) 1 Paragraph (1) of this subsection shall not apply to security

futures products.
(b) To use or employ, in connection with the purchase or

sale of any security registered on a national securities ex-
change or any security not so registered, or any securities-
based swap agreement (as defined in section 206B of the
Gramm-Leach-Bliley Act), any manipulative or deceptive de-
vice or contrivance in contravention of such rules and regula-
tions as the Commission may prescribe as necessary or appro-
priate in the public interest or for the protection of investors.

Rules promulgated under subsection (b) that prohibit fraud, manip-
ulation, or insider trading (but not rules imposing or specifying re-
porting or recordkeeping requirements, procedures, or standards as
prophylactic measures against fraud, manipulation, or insider trad-
ing), and judicial precedents decided under subsection (b) and rules
promulgated thereunder that prohibit fraud, manipulation, or in-
sider trading, shall apply to security-based swap agreements (as
defined in section 206B of the Gramm-Leach-Bliley Act) to the
same extent as they apply to securities. Judicial precedents decided
under section 17(a) of the Securities Act of 1933 and sections 9, 15,
16, 20, and 21A of this title, and judicial precedents decided under
applicable rules promulgated under such sections, shall apply to
security-based swap agreements (as defined in section 206B of the
Gramm-Leach-Bliley Act) to the same extent as they apply to secu-
rities.
SEC. 10A. ø78j–1¿ AUDIT REQUIREMENTS.

(a) IN GENERAL.—Each audit required pursuant to this title of
the financial statements of an issuer by an independent public
accountant shall include, in accordance with generally accepted au-
diting standards, as may be modified or supplemented from time
to time by the Commission—

(1) procedures designed to provide reasonable assurance of
detecting illegal acts that would have a direct and material ef-
fect on the determination of financial statement amounts;

(2) procedures designed to identify related party trans-
actions that are material to the financial statements or other-
wise require disclosure therein; and

(3) an evaluation of whether there is substantial doubt
about the ability of the issuer to continue as a going concern
during the ensuing fiscal year.
(b) REQUIRED RESPONSE TO AUDIT DISCOVERIES.—

(1) INVESTIGATION AND REPORT TO MANAGEMENT.—If, in
the course of conducting an audit pursuant to this title to
which subsection (a) applies, the independent public account-
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ant detects or otherwise becomes aware of information indi-
cating that an illegal act (whether or not perceived to have a
material effect on the financial statements of the issuer) has
or may have occurred, the accountant shall, in accordance with
generally accepted auditing standards, as may be modified or
supplemented from time to time by the Commission—

(A)(i) determine whether it is likely that an illegal act
has occurred; and

(ii) if so, determine and consider the possible effect of
the illegal act on the financial statements of the issuer, in-
cluding any contingent monetary effects, such as fines,
penalties, and damages; and

(B) as soon as practicable, inform the appropriate level
of the management of the issuer and assure that the audit
committee of the issuer, or the board of directors of the
issuer in the absence of such a committee, is adequately
informed with respect to illegal acts that have been de-
tected or have otherwise come to the attention of such
accountant in the course of the audit, unless the illegal act
is clearly inconsequential.
(2) RESPONSE TO FAILURE TO TAKE REMEDIAL ACTION.—If,

after determining that the audit committee of the board of
directors of the issuer, or the board of directors of the issuer
in the absence of an audit committee, is adequately informed
with respect to illegal acts that have been detected or have oth-
erwise come to the attention of the accountant in the course of
the audit of such accountant, the independent public account-
ant concludes that—

(A) the illegal act has a material effect on the financial
statements of the issuer;

(B) the senior management has not taken, and the
board of directors has not caused senior management to
take, timely and appropriate remedial actions with respect
to the illegal act; and

(C) the failure to take remedial action is reasonably
expected to warrant departure from a standard report of
the auditor, when made, or warrant resignation from the
audit engagement;

the independent public accountant shall, as soon as prac-
ticable, directly report its conclusions to the board of directors.

(3) NOTICE TO COMMISSION; RESPONSE TO FAILURE TO NO-
TIFY.—An issuer whose board of directors receives a report
under paragraph (2) shall inform the Commission by notice not
later than 1 business day after the receipt of such report and
shall furnish the independent public accountant making such
report with a copy of the notice furnished to the Commission.
If the independent public accountant fails to receive a copy of
the notice before the expiration of the required 1-business-day
period, the independent public accountant shall—

(A) resign from the engagement; or
(B) furnish to the Commission a copy of its report (or

the documentation of any oral report given) not later than
1 business day following such failure to receive notice.
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(4) REPORT AFTER RESIGNATION.—If an independent public
accountant resigns from an engagement under paragraph
(3)(A), the accountant shall, not later than 1 business day fol-
lowing the failure by the issuer to notify the Commission under
paragraph (3), furnish to the Commission a copy of the
accountant’s report (or the documentation of any oral report
given).
(c) AUDITOR LIABILITY LIMITATION.—No independent public

accountant shall be liable in a private action for any finding, con-
clusion, or statement expressed in a report made pursuant to para-
graph (3) or (4) of subsection (b), including any rule promulgated
pursuant thereto.

(d) CIVIL PENALTIES IN CEASE-AND-DESIST PROCEEDINGS.—If
the Commission finds, after notice and opportunity for hearing in
a proceeding instituted pursuant to section 21C, that an inde-
pendent public accountant has willfully violated paragraph (3) or
(4) of subsection (b), the Commission may, in addition to entering
an order under section 21C, impose a civil penalty against the inde-
pendent public accountant and any other person that the Commis-
sion finds was a cause of such violation. The determination to im-
pose a civil penalty and the amount of the penalty shall be gov-
erned by the standards set forth in section 21B.

(e) PRESERVATION OF EXISTING AUTHORITY.—Except as pro-
vided in subsection (d), nothing in this section shall be held to limit
or otherwise affect the authority of the Commission under this
title.

(f) DEFINITION.—As used in this section, the term ‘‘illegal act’’
means an act or omission that violates any law, or any rule or reg-
ulation having the force of law.

TRADING BY MEMBERS OF EXCHANGES, BROKERS, AND DEALERS

SEC. 11. ø78k¿ (a)(1) It shall be unlawful for any member of
a national securities exchange to effect any transaction on such ex-
change for its own account, the account of an associated person, or
an account with respect to which it or an associated person thereof
exercises investment discretion: Provided, however, That this para-
graph shall not make unlawful—

(A) any transaction by a dealer acting in the capacity of
market maker;

(B) any transaction for the account of an odd-lot dealer in
a security in which he is so registered;

(C) any stabilizing transaction effected in compliance with
rules under section 10(b) of this title to facilitate a distribution
of a security in which the member effecting such transaction
is participating;

(D) any bona fide arbitrage transaction, any bona fide
hedge transaction involving a long or short position in an eq-
uity security and a long or short position in a security entitling
the holder to acquire or sell such equity security, or any risk
arbitrage transaction in connection with a merger, acquisition,
tender offer, or similar transaction involving a recapitalization;

(E) any transaction for the account of a natural person, the
estate of a natural person, or a trust created by a natural per-
son for himself or another natural person;
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(F) any transaction to offset a transaction made in error;
(G) any other transaction for a member’s own account pro-

vided that (i) such member is primarily engaged in the busi-
ness of underwriting and distributing securities issued by other
persons, selling securities to customers, and acting as broker,
or any one or more of such activities, and whose gross income
normally is derived principally from such business and related
activities and (ii) such transaction is effected in compliance
with rules of the Commission which, as a minimum, assure
that the transaction is not inconsistent with the maintenance
of fair and orderly markets and yields priority, parity, and
precedence in execution to orders for the account of persons
who are not members or associated with members of the ex-
change;

(H) any transaction for an account with respect to which
such member or an associated person thereof exercises invest-
ment discretion if such member—

(i) has obtained, from the person or persons authorized
to transact business for the account, express authorization
for such member or associated person to effect such trans-
actions prior to engaging in the practice of effecting such
transactions;

(ii) furnishes the person or persons authorized to
transact business for the account with a statement at least
annually disclosing the aggregate compensation received
by the exchange member in effecting such transactions;
and

(iii) complies with any rules the Commission has pre-
scribed with respect to the requirements of clauses (i) and
(ii); and
(I) any other transaction of a kind which the Commission,

by rule, determines is consistent with the purposes of this
paragraph, the protection of investors, and the maintenance of
fair and orderly markets.
(2) The Commission, by rule, as it deems necessary or appro-

priate in the public interest and for the protection of investors, to
maintain fair and orderly markets, or to assure equal regulation of
exchange markets and markets occurring otherwise than on an ex-
change, may regulate or prohibit:

(A) transactions on a national securities exchange not un-
lawful under paragraph (1) of this subsection effected by any
member thereof for its own account (unless such member is
acting in the capacity of market maker or odd-lot dealer), the
account of an associated person, or an account with respect to
which such member or an associated person thereof exercises
investment discretion;

(B) transactions otherwise than on a national securities ex-
change effected by use of the mails or any means or instrumen-
tality of interstate commerce by any member of a national
securities exchange, broker, or dealer for the account of such
member, broker, or dealer (unless such member, broker, or
dealer is acting in the capacity of a market maker) the account
of an associated person, or an account with respect to which
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such member, broker, or dealer or associated person thereof
exercises investment discretion; and

(C) transactions on a national securities exchange effected
by any broker or dealer not a member thereof for the account
of such broker or dealer (unless such broker or dealer is acting
in the capacity of market maker), the account of an associated
person, or an account with respect to which such broker or
dealer or associated person thereof exercises investment discre-
tion.
The provisions of paragraph (1) of this subsection insofar as

they apply to transactions on a national securities exchange ef-
fected by a member thereof who was a member on February 1,
1978 shall not become effective until February 1, 1979. Nothing in
this paragraph shall be construed to impair or limit the authority
of the Commission to regulate or prohibit such transactions prior
to February 1, 1979, pursuant to paragraph (2) of this subsection.

(b) When not in contravention of such rules and regulations as
the Commission may prescribe as necessary or appropriate in the
public interest and for the protection of investors, to maintain fair
and orderly markets, or to remove impediments to and perfect the
mechanism of a national market system, the rules of a national
securities exchange may permit (1) a member to be registered as
an odd-lot dealer and as such to buy and sell for his own account
so far as may be reasonably necessary to carry on such odd-lot
transactions, and (2) a member to be registered as a specialist.
Under the rules and regulations of the Commission a specialist
may be permitted to act as a broker and dealer or limited to acting
as a broker or dealer. It shall be unlawful for a specialist or an offi-
cial of the exchange to disclose information in regard to orders
placed with such specialist which is not available to all members
of the exchange, to any person other than an official of the ex-
change, a representative of the Commission, or a specialist who
may be acting for such specialist: Provided, however, That the Com-
mission, by rule, may require disclosure to all members of the ex-
change of all orders placed with specialists, under such rules and
regulations as the Commission may prescribe as necessary or
appropriate in the public interest or for the protection of investors.
It shall also be unlawful for a specialist permitted to act as a
broker and dealer to effect on the exchange as broker any trans-
action except upon a market or limited price order.

(c) If because of the limited volume of transactions effected on
an exchange, it is in the opinion of the Commission impracticable
and not necessary or appropriate in the public interest or for the
protection of investors to apply any of the foregoing provisions of
this section or the rules and regulations thereunder, the Commis-
sion shall have power, upon application of the exchange and on a
showing that the rules of such exchange are otherwise adequate for
the protection of investors, to exempt such exchange and its mem-
bers from any such provision or rules and regulations.

(d) It shall be unlawful for a member of a national securities
exchange who is both a dealer and a broker, or for any person who
both as a broker and a dealer transacts a business in securities
through the medium of a member or otherwise, to effect through
the use of any facility of a national securities exchange or of the
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mails or of any means or instrumentality of interstate commerce,
or otherwise in the case of a member, (1) any transaction in con-
nection with which, directly or indirectly, he extends or maintains
or arranges for the extension or maintenance of credit to or for a
customer on any security (other than an exempted security) which
was a part of a new issue in the distribution of which he partici-
pated as a member of a selling syndicate or group within thirty
days prior to such transaction: Provided, That credit shall not be
deemed extended by reason of a bona fide delayed delivery of (i)
any such security against full payment of the entire purchase price
thereof upon such delivery within thirty-five days after such pur-
chase or (ii) any mortgage related security or any small business
related security against full payment of the entire purchase price
thereof upon such delivery within one hundred and eighty days
after such purchase, or within such shorter period as the Commis-
sion may prescribe by rule or regulation, or (2) any transaction
with respect to any security (other than an exempted security) un-
less, if the transaction is with a customer, he discloses to such cus-
tomer in writing at or before the completion of the transaction
whether he is acting as a dealer for his own account, as a broker
for such customer, or as a broker for some other person.

NATIONAL MARKET SYSTEM FOR SECURITIES; SECURITIES
INFORMATION PROCESSORS

SEC. 11A. ø78k–1¿ (a)(1) The Congress finds that—
(A) The securities markets are an important national asset

which must be preserved and strengthened.
(B) New data processing and communications techniques

create the opportunity for more efficient and effective market
operations.

(C) It is in the public interest and appropriate for the pro-
tection of investors and the maintenance of fair and orderly
markets to assure—

(i) economically efficient execution of securities trans-
actions;

(ii) fair competition among brokers and dealers, among
exchange markets, and between exchange markets and
markets other than exchange markets;

(iii) the availability to brokers, dealers, and investors
of information with respect to quotations for and trans-
actions in securities;

(iv) the practicability of brokers executing investors’
orders in the best market; and

(v) an opportunity, consistent with the provisions of
clauses (i) and (iv) of this subparagraph, for investors’ or-
ders to be executed without the participation of a dealer.
(D) The linking of all markets for qualified securities

through communication and data processing facilities will fos-
ter efficiency, enhance competition, increase the information
available to brokers, dealers, and investors, facilitate the off-
setting of investors’ orders, and contribute to best execution of
such orders.
(2) The Commission is directed, therefore, having due regard

for the public interest, the protection of investors, and the mainte-
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nance of fair and orderly markets, to use its authority under this
title to facilitate the establishment of a national market system for
securities (which may include subsystems for particular types of
securities with unique trading characteristics) in accordance with
the findings and to carry out the objectives set forth in paragraph
(1) of this subsection. The Commission, by rule, shall designate the
securities or classes of securities qualified for trading in the na-
tional market system from among securities other than exempted
securities. (Securities or classes of securities so designated herein-
after in this section referred to as ‘‘qualified securities’’.)

(3) The Commission is authorized in furtherance of the direc-
tive in paragraph (2) of this subsection—

(A) to create one or more advisory committees pursuant to
the Federal Advisory Committee Act (which shall be in addi-
tion to the National Market Advisory Board established pursu-
ant to subsection (d) of this section) and to employ one or more
outside experts;

(B) by rule or order, to authorize or require self-regulatory
organizations to act jointly with respect to matters as to which
they share authority under this title in planning, developing,
operating, or regulating a national market system (or a sub-
system thereof) or one or more facilities thereof; and

(C) to conduct studies and make recommendations to the
Congress from time to time as to the possible need for modi-
fications of the scheme of self-regulation provided for in this
title so as to adapt it to a national market system.
(b)(1) Except as otherwise provided in this section, it shall be

unlawful for any securities information processor unless registered
in accordance with this subsection, directly or indirectly, to make
use of the mails or any means or instrumentality of interstate com-
merce to perform the functions of a securities information proc-
essor. The Commission, by rule or order, upon its own motion or
upon application, may conditionally or unconditionally exempt any
securities information processor or class of securities information
processors or security or class of securities from any provision of
this section or the rules or regulations thereunder, if the Commis-
sion finds that such exemption is consistent with the public inter-
est, the protection of investors, and the purposes of this section, in-
cluding the maintenance of fair and orderly markets in securities
and the removal of impediments to and perfection of the mecha-
nism of a national market system: Provided, however, That a secu-
rities information processor not acting as the exclusive processor of
any information with respect to quotations for or transactions in
securities is exempt from the requirement to register in accordance
with this subsection unless the Commission, by rule or order, finds
that the registration of such securities information processor is nec-
essary or appropriate in the public interest, for the protection of
investors, or for the achievement of the purposes of this section.

(2) A securities information processor may be registered by fil-
ing with the Commission an application for registration in such
form as the Commission, by rule, may prescribe containing the ad-
dress of its principal office, or offices, the names of the securities
and markets for which it is then acting and for which it proposes
to act as a securities information processor, and such other infor-
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mation and documents as the Commission, by rule, may prescribe
with regard to performance capability, standards and procedures
for the collection, processing, distribution, and publication of infor-
mation with respect to quotations for and transactions in securi-
ties, personnel qualifications, financial condition, and such other
matters as the Commission determines to be germane to the provi-
sions of this title and the rules and regulations thereunder, or nec-
essary or appropriate in furtherance of the purposes of this section.

(3) The Commission shall, upon the filing of an application for
registration pursuant to paragraph (2) of this subsection, publish
notice of the filing and afford interested persons an opportunity to
submit written data, views, and arguments concerning such appli-
cation. Within ninety days of the date of the publication of such no-
tice (or within such longer period as to which the applicant con-
sents) the Commission shall—

(A) by order grant such registration, or
(B) institute proceedings to determine whether registration

should be denied. Such proceedings shall include notice of the
grounds for denial under consideration and opportunity for
hearing and shall be concluded within one hundred eighty days
of the date of publication of notice of the filing of the applica-
tion for registration. At the conclusion of such proceedings the
Commission, by order, shall grant or deny such registration.
The Commission may extend the time for the conclusion of
such proceedings for up to sixty days if it finds good cause for
such extension and publishes its reasons for so finding or for
such longer periods as to which the applicant consents.

The Commission shall grant the registration of a securities infor-
mation processor if the Commission finds that such securities infor-
mation processor is so organized, and has the capacity, to be able
to assure the prompt, accurate, and reliable performance of its
functions as a securities information processor, comply with the
provisions of this title and the rules and regulations thereunder,
carry out its functions in a manner consistent with the purposes
of this section, and, insofar as it is acting as an exclusive processor,
operate fairly and efficiently. The Commission shall deny the reg-
istration of a securities information processor if the Commission
does not make any such finding.

(4) A registered securities information processor may, upon
such terms and conditions as the Commission deems necessary or
appropriate in the public interest or for the protection of investors,
withdraw from registration by filing a written notice of withdrawal
with the Commission. If the Commission finds that any registered
securities information processor is no longer in existence or has
ceased to do business in the capacity specified in its application for
registration, the Commission, by order, shall cancel the registra-
tion.

(5)(A) If any registered securities information processor pro-
hibits or limits any person in respect of access to services offered,
directly or indirectly, by such securities information processor, the
registered securities information processor shall promptly file no-
tice thereof with the Commission. The notice shall be in such form
and contain such information as the Commission, by rule, may pre-
scribe as necessary or appropriate in the public interest or for the
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protection of investors. Any prohibition or limitation on access to
services with respect to which a registered securities information
processor is required by this paragraph to file notice shall be sub-
ject to review by the Commission on its own motion, or upon appli-
cation by any person aggrieved thereby filed within thirty days
after such notice has been filed with the Commission and received
by such aggrieved person, or within such longer period as the Com-
mission may determine. Application to the Commission for review,
or the institution of review by the Commission on its own motion,
shall not operate as a stay of such prohibition or limitation, unless
the Commission otherwise orders, summarily or after notice and
opportunity for hearing on the question of a stay (which hearing
may consist solely of the submission of affidavits or presentation of
oral arguments). The Commission shall establish for appropriate
cases an expedited procedure for consideration and determination
of the question of a stay.

(B) In any proceeding to review the prohibition or limitation of
any person in respect of access to services offered by a registered
securities information processor, if the Commission finds, after no-
tice and opportunity for hearing, that such prohibition or limitation
is consistent with the provisions of this title and the rules and reg-
ulations thereunder and that such person has not been discrimi-
nated against unfairly, the Commission, by order, shall dismiss the
proceeding. If the Commission does not make any such finding or
if it finds that such prohibition or limitation imposes any burden
on competition not necessary or appropriate in furtherance of the
purposes of this title, the Commission, by order, shall set aside the
prohibition or limitation and require the registered securities infor-
mation processor to permit such person access to services offered
by the registered securities information processor.

(6) The Commission, by order, may censure or place limitations
upon the activities, functions, or operations of any registered secu-
rities information processor or suspend for a period not exceeding
twelve months or revoke the registration of any such processor, if
the Commission finds, on the record after notice and opportunity
for hearing, that such censure, placing of limitations, suspension,
or revocation is in the public interest, necessary or appropriate for
the protection of investors or to assure the prompt, accurate, or
reliable performance of the functions of such securities information
processor, and that such securities information processor has vio-
lated or is unable to comply with any provision of this title or the
rules or regulations thereunder.

(c)(1) No self-regulatory organization, member thereof, securi-
ties information processor, broker, or dealer shall make use of the
mails or any means or instrumentality of interstate commerce to
collect, process, distribute, publish, or prepare for distribution or
publication any information with respect to quotations for or trans-
actions in any security other than an exempted security, to assist,
participate in, or coordinate the distribution or publication of such
information, or to effect any transaction in, or to induce or attempt
to induce the purchase or sale of, any such security in contraven-
tion of such rules and regulations as the Commission shall pre-
scribe as necessary or appropriate in the public interest, for the
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protection of investors, or otherwise in furtherance of the purposes
of this title to—

(A) prevent the use, distribution, or publication of fraudu-
lent, deceptive, or manipulative information with respect to
quotations for and transactions in such securities;

(B) assure the prompt, accurate, reliable, and fair collec-
tion, processing, distribution, and publication of information
with respect to quotations for and transactions in such securi-
ties and the fairness and usefulness of the form and content
of such information;

(C) assure that all securities information processors may,
for purposes of distribution and publication, obtain on fair and
reasonable terms such information with respect to quotations
for and transactions in such securities as is collected, proc-
essed, or prepared for distribution or publication by any exclu-
sive processor of such information acting in such capacity;

(D) assure that all exchange members, brokers, dealers,
securities information processors, and, subject to such limita-
tions as the Commission, by rule, may impose as necessary or
appropriate for the protection of investors or maintenance of
fair and orderly markets, all other persons may obtain on
terms which are not unreasonably discriminatory such infor-
mation with respect to quotations for and transactions in such
securities as is published or distributed by any self-regulatory
organization or securities information processor;

(E) assure that all exchange members, brokers, and deal-
ers transmit and direct orders for the purchase or sale of quali-
fied securities in a manner consistent with the establishment
and operation of a national market system; and

(F) assure equal regulation of all markets for qualified
securities and all exchange members, brokers, and dealers ef-
fecting transactions in such securities.
(2) The Commission, by rule, as it deems necessary or appro-

priate in the public interest or for the protection of investors, may
require any person who has effected the purchase or sale of any
qualified security by use of the mails or any means or instrumen-
tality of interstate commerce to report such purchase or sale to a
registered securities information processor, national securities ex-
change, or registered securities association and require such proc-
essor, exchange, or association to make appropriate distribution
and publication of information with respect to such purchase or
sale.

(3)(A) The Commission, by rule, is authorized to prohibit bro-
kers and dealers from effecting transactions in securities registered
pursuant to section 12(b) otherwise than on a national securities
exchange, if the Commission finds, on the record after notice and
opportunity for hearing, that—

(i) as a result of transactions in such securities effected
otherwise than on a national securities exchange the fairness
or orderliness of the markets for such securities has been af-
fected in a manner contrary to the public interest or the pro-
tection of investors;

(ii) no rule of any national securities exchange unreason-
ably impairs the ability of any dealer to solicit or effect trans-
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actions in such securities for his own account or unreasonably
restricts competition among dealers in such securities or be-
tween dealers acting in the capacity of market makers who are
specialists in such securities and such dealers who are not spe-
cialists in such securities, and

(iii) the maintenance or restoration of fair and orderly
markets in such securities may not be assured through other
lawful means under this title.

The Commission may conditionally or unconditionally exempt any
security or transaction or any class of securities or transactions
from any such prohibition if the Commission deems such exemption
consistent with the public interest, the protection of investors, and
the maintenance of fair and orderly markets.

(B) For the purposes of subparagraph (A) of this paragraph,
the ability of a dealer to solicit or effect transactions in securities
for his own account shall not be deemed to be unreasonably im-
paired by any rule of an exchange fairly and reasonably prescribing
the sequence in which orders brought to the exchange must be exe-
cuted or which has been adopted to effect compliance with a rule
of the Commission promulgated under this title.

(4) The Commission is directed to review any and all rules of
national securities exchanges which limit or condition the ability of
members to effect transactions in securities otherwise than on such
exchanges.

(5) No national securities exchange or registered securities
association may limit or condition the participation of any member
in any registered clearing agency.

(d)(1) Not later than one hundred eighty days after the date of
enactment of the Securities Acts Amendments of 1975, the Com-
mission shall establish a National Market Advisory Board (herein-
after in this section referred to as the ‘‘Advisory Board’’) to be com-
posed of fifteen members, not all of whom shall be from the same
geographical area of the United States, appointed by the Commis-
sion for a term specified by the Commission of not less than two
years or more than five years. The Advisory Board shall consist of
persons associated with brokers and dealers (who shall be a major-
ity) and persons not so associated who are representative of the
public and, to the extent feasible, have knowledge of the securities
markets of the United States.

(2) It shall be the responsibility of the Advisory Board to for-
mulate and furnish to the Commission its views on significant reg-
ulatory proposals made by the Commission or any self-regulatory
organization concerning the establishment, operation, and regula-
tion of the markets for securities in the United States.

(3)(A) The Advisory Board shall study and make recommenda-
tions to the Commission as to the steps it finds appropriate to
facilitate the establishment of a national market system. In so
doing, the Advisory Board shall assume the responsibilities of any
advisory committee appointed to advise the Commission with re-
spect to the national market system which is in existence at the
time of the establishment of the Advisory Board.

(B) The Advisory Board shall study the possible need for modi-
fications of the scheme of self-regulation provided for in this title
so as to adapt it to a national market system, including the need
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for the establishment of a new self-regulatory organization (herein-
after in this section referred to as a ‘‘National Market Regulatory
Board’’ or ‘‘Regulatory Board’’) to administer the national market
system. In the event the Advisory Board determines a National
Market Regulatory Board should be established, it shall make rec-
ommendations as to:

(i) the point in time at which a Regulatory Board should
be established;

(ii) the composition of a Regulatory Board;
(iii) the scope of the authority of a Regulatory Board;
(iv) the relationship of a Regulatory Board to the Commis-

sion and to existing self-regulatory organizations; and
(v) the manner in which a Regulatory Board should be

funded.
The Advisory Board shall report to the Congress, on or before De-
cember 31, 1976, the results of such study and its recommenda-
tions, including such recommendations for legislation as it deems
appropriate.

(C) In carrying out its responsibilities under this paragraph,
the Advisory Board shall consult with self-regulatory organizations,
brokers, dealers, securities information processors, issuers, inves-
tors, representatives of Government agencies, and other persons in-
terested or likely to participate in the establishment, operation, or
regulation of the national market system.

(e) NATIONAL MARKETS SYSTEM FOR SECURITY FUTURES PROD-
UCTS.—

(1) CONSULTATION AND COOPERATION REQUIRED.—With re-
spect to security futures products, the Commission and the
Commodity Futures Trading Commission shall consult and co-
operate so that, to the maximum extent practicable, their
respective regulatory responsibilities may be fulfilled and the
rules and regulations applicable to security futures products
may foster a national market system for security futures prod-
ucts if the Commission and the Commodity Futures Trading
Commission jointly determine that such a system would be
consistent with the congressional findings in subsection (a)(1).
In accordance with this objective, the Commission shall, at
least 15 days prior to the issuance for public comment of any
proposed rule or regulation under this section concerning secu-
rity futures products, consult and request the views of the
Commodity Futures Trading Commission.

(2) APPLICATION OF RULES BY ORDER OF CFTC.—No rule
adopted pursuant to this section shall be applied to any person
with respect to the trading of security futures products on an
exchange that is registered under section 6(g) unless the Com-
modity Futures Trading Commission has issued an order di-
recting that such rule is applicable to such persons.

REGISTRATION REQUIREMENTS FOR SECURITIES

SEC. 12. ø78l¿ (a) It shall be unlawful for any member, broker,
or dealer to effect any transaction in any security (other than an
exempted security) on a national securities exchange unless a reg-
istration is effective as to such security for such exchange in
accordance with the provisions of this title and the rules and regu-
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lations thereunder. The provisions of this subsection shall not
apply in respect of a security futures product traded on a national
securities exchange.

(b) A security may be registered on a national securities ex-
change by the issuer filing an application with the exchange (and
filing with the Commission such duplicate originals thereof as the
Commission may require), which application shall contain—

(1) Such information, in such detail, as to the issuer and
any person directly or indirectly controlling or controlled by, or
under direct or indirect common control with, the issuer, and
any guarantor of the security as to principal or interest or
both, as the Commission may by rules and regulations require,
as necessary or appropriate in the public interest or for the
protection of investors, in respect of the following: 1

(A) the organization, financial structures, and nature
of the business;

(B) the terms, position, rights, and privileges of the
different classes of securities outstanding;

(C) the terms on which their securities are to be, and
during the preceding three years have been, offered to the
public or otherwise;

(D) the directors, officers, and underwriters, and each
security holder of record holding more than 10 per centum
of any class of any equity security of the issuer (other than
an exempted security), their remuneration and their inter-
ests in the securities of, and their material contracts with,
the issuer and any person directly or indirectly controlling
or controlled by, or under direct or indirect common control
with, the issuer;

(E) remuneration to others than directors and officers
exceeding $20,000 per annum;

(F) bonus and profit-sharing arrangements;
(G) management and service contracts;
(H) options existing or to be created in respect of their

securities;
(I) material contracts, not made in the ordinary course

of business, which are to be executed in whole or in part
at or after the filing of the application or which were made
not more than two years before such filing, and every
material patent or contract for a material patent right
shall be deemed a material contract;

(J) balance sheets for not more than the three pre-
ceding fiscal years, certified if required by the rules and
regulations of the Commission by independent public
accountants;

(K) profit and loss statements for not more than the
three preceding fiscal years, certified if required by the
rules and regulations of the Commission by independent
public accountants; and

(L) any further financial statements which the Com-
mission may deem necessary or appropriate for the protec-
tion of investors.
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(2) Such copies of articles of incorporation, bylaws, trust
indentures, or corresponding documents by whatever name
known, underwriting arrangements, and other similar docu-
ments of, and voting trust agreements with respect to, the
issuer and any person directly or indirectly controlling or con-
trolled by, or under direct or indirect common control with, the
issuer as the Commission may require as necessary or appro-
priate for the proper protection of investors and to insure fair
dealing in the security.

(3) Such copies of material contracts, referred to in para-
graph (1)(I) above, as the Commission may require as nec-
essary or appropriate for the proper protection of investors and
to insure fair dealing in the security.
(c) If in the judgment of the Commission any information re-

quired under subsection (b) of this section is inapplicable to any
specified class or classes of issuers, the Commission shall require
in lieu thereof the submission of such other information of com-
parable character as it may deem applicable to such class of
issuers.

(d) If the exchange authorities certify to the Commission that
the security has been approved by the exchange for listing and reg-
istration, the registration shall become effective thirty days after
the receipt of such certification by the Commission or within such
shorter period of time as the Commission may determine. A secu-
rity registered with a national securities exchange may be with-
drawn or stricken from listing and registration in accordance with
the rules of the exchange and, upon such terms as the Commission
may deem necessary to impose for the protection of investors, upon
application by the issuer or the exchange to the Commission;
whereupon the issuer shall be relieved from further compliance
with the provisions of this section and section 13 of this title and
any rules or regulations under such sections as to the securities so
withdrawn or stricken. An unissued security may be registered
only in accordance with such rules and regulations as the Commis-
sion may prescribe as necessary or appropriate in the public inter-
est or for the protection of investors.

(e) Notwithstanding the foregoing provisions of this section, the
Commission may by such rules and regulations as it deems nec-
essary or appropriate in the public interest or for the protection of
investors permit securities listed on any exchange at the time the
registration of such exchange as a national securities exchange be-
comes effective, to be registered for a period ending not later than
July 1, 1935, without complying with the provisions of this section.

(f)(1)(A) Notwithstanding the preceding subsections of this sec-
tion, any national securities exchange, in accordance with the
requirements of this subsection and the rules hereunder, may ex-
tend unlisted trading privileges to—

(i) any security that is listed and registered on a national
securities exchange, subject to subparagraph (B); and

(ii) any security that is otherwise registered pursuant to
this section, or that would be required to be so registered ex-
cept for the exemption from registration provided in subpara-
graph (B) or (G) of subsection (g)(2), subject to subparagraph
(E) of this paragraph.
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(B) A national securities exchange may not extend unlisted
trading privileges to a security described in subparagraph (A)(i)
during such interval, if any, after the commencement of an initial
public offering of such security, as is or may be required pursuant
to subparagraph (C).

(C) Not later than 180 days after the date of enactment of the
Unlisted Trading Privileges Act of 1994, the Commission shall pre-
scribe, by rule or regulation, the duration of the interval referred
to in subparagraph (B), if any, as the Commission determines to be
necessary or appropriate for the maintenance of fair and orderly
markets, the protection of investors and the public interest, or oth-
erwise in furtherance of the purposes of this title. Until the earlier
of the effective date of such rule or regulation or 240 days after
such date of enactment, such interval shall begin at the opening of
trading on the day on which such security commences trading on
the national securities exchange with which such security is reg-
istered and end at the conclusion of the next day of trading.

(D) The Commission may prescribe, by rule or regulation such
additional procedures or requirements for extending unlisted trad-
ing privileges to any security as the Commission deems necessary
or appropriate for the maintenance of fair and orderly markets, the
protection of investors and the public interest, or otherwise in fur-
therance of the purposes of this title.

(E) No extension of unlisted trading privileges to securities de-
scribed in subparagraph (A)(ii) may occur except pursuant to a
rule, regulation, or order of the Commission approving such exten-
sion or extensions. In promulgating such rule or regulation or in
issuing such order, the Commission—

(i) shall find that such extension or extensions of unlisted
trading privileges is consistent with the maintenance of fair
and orderly markets, the protection of investors and the public
interest, and otherwise in furtherance of the purposes of this
title;

(ii) shall take account of the public trading activity in such
securities, the character of such trading, the impact of such
extension on the existing markets for such securities, and the
desirability of removing impediments to and the progress that
has been made toward the development of a national market
system; and

(iii) shall not permit a national securities exchange to ex-
tend unlisted trading privileges to such securities if any rule
of such national securities exchange would unreasonably im-
pair the ability of a dealer to solicit or effect transactions in
such securities for its own account, or would unreasonably re-
strict competition among dealers in such securities or between
such dealers acting in the capacity of market makers who are
specialists and such dealers who are not specialists.
(F) An exchange may continue to extend unlisted trading privi-

leges in accordance with this paragraph only if the exchange and
the subject security continue to satisfy the requirements for eligi-
bility under this paragraph, including any rules and regulations
issued by the Commission pursuant to this paragraph, except that
unlisted trading privileges may continue with regard to securities
which had been admitted on such exchange prior to July 1, 1964,
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notwithstanding the failure to satisfy such requirements. If un-
listed trading privileges in a security are discontinued pursuant to
this subparagraph, the exchange shall cease trading in that secu-
rity, unless the exchange and the subject security thereafter satisfy
the requirements of this paragraph and the rules issued hereunder.

(G) For purposes of this paragraph—
(i) a security is the subject of an initial public offering if—

(I) the offering of the subject security is registered
under the Securities Act of 1933; and

(II) the issuer of the security, immediately prior to fil-
ing the registration statement with respect to the offering,
was not subject to the reporting requirements of section 13
or 15(d) of this title; and
(ii) an initial public offering of such security commences at

the opening of trading on the day on which such security com-
mences trading on the national securities exchange with which
such security is registered.
(2)(A) At any time within 60 days of commencement of trading

on an exchange of a security pursuant to unlisted trading privi-
leges, the Commission may summarily suspend such unlisted trad-
ing privileges on the exchange. Such suspension shall not be
reviewable under section 25 of this title and shall not be deemed
to be a final agency action for purposes of section 704 of title 5,
United States Code. Upon such suspension—

(i) the exchange shall cease trading in the security by the
close of business on the date of such suspension, or at such
time as the Commission may prescribe by rule or order for the
maintenance of fair and orderly markets, the protection of
investors and the public interest, or otherwise in furtherance
of the purposes of this title; and

(ii) if the exchange seeks to extend unlisted trading privi-
leges to the security, the exchange shall file an application to
reinstate its ability to do so with the Commission pursuant to
such procedures as the Commission may prescribe by rule or
order for the maintenance of fair and orderly markets, the pro-
tection of investors and the public interest, or otherwise in fur-
therance of the purposes of this title.
(B) A suspension under subparagraph (A) shall remain in effect

until the Commission, by order, grants approval of an application
to reinstate, as described in subparagraph (A)(ii).

(C) A suspension under subparagraph (A) shall not affect the
validity or force of an extension of unlisted trading privileges in ef-
fect prior to such suspension.

(D) The Commission shall not approve an application by a na-
tional securities exchange to reinstate its ability to extend unlisted
trading privileges to a security unless the Commission finds, after
notice and opportunity for hearing, that the extension of unlisted
trading privileges pursuant to such application is consistent with
the maintenance of fair and orderly markets, the protection of
investors and the public interest, and otherwise in furtherance of
the purposes of this title. If the application is made to reinstate un-
listed trading privileges to a security described in paragraph
(1)(A)(ii), the Commission—
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(i) shall take account of the public trading activity in such
security, the character of such trading, the impact of such
extension on the existing markets for such a security, and the
desirability of removing impediments to and the progress that
has been made toward the development of a national market
system; and

(ii) shall not grant any such application if any rule of the
national securities exchange making application under this
subsection would unreasonably impair the ability of a dealer to
solicit or effect transactions in such security for its own ac-
count, or would unreasonably restrict competition among deal-
ers in such security or between such dealers acting in the ca-
pacity of marketmakers who are specialists and such dealers
who are not specialists.
(3) Notwithstanding paragraph (2), the Commission shall by

rules and regulations suspend unlisted trading privileges in whole
or in part for any or all classes of securities for a period not exceed-
ing twelve months, if it deems such suspension necessary or appro-
priate in the public interest or for the protection of investors or to
prevent evasion of the purposes of this title.

(4) On the application of the issuer of any security for which
unlisted trading privileges on any exchange have been continued or
extended pursuant to this subsection, or of any broker or dealer
who makes or creates a market for such security, or of any other
person having a bona fide interest in the question of termination
or suspension of such unlisted trading privileges, or on its own mo-
tion, the Commission shall by order terminate, or suspend for a pe-
riod not exceeding twelve months, such unlisted trading privileges
for such security if the Commission finds, after appropriate notice
and opportunity for hearing, that such termination or suspension
is necessary or appropriate in the public interest or for the protec-
tion of investors.

(5) In any proceeding under this subsection in which appro-
priate notice and opportunity for hearing are required, notice of not
less than ten days to the applicant in such proceeding, to the issuer
of the security involved, to the exchange which is seeking to con-
tinue or extend or has continued or extended unlisted trading privi-
leges for such security, and to the exchange, if any, on which such
security is listed and registered, shall be deemed adequate notice,
and any broker or dealer who makes or creates a market for such
security, and any other person having a bona fide interest in such
proceeding, shall upon application be entitled to be heard.

(6) Any security for which unlisted trading privileges are con-
tinued or extended pursuant to this subsection shall be deemed to
be registered on a national securities exchange within the meaning
of this title. The powers and duties of the Commission under this
title shall be applicable to the rules of an exchange in respect to
any such security. The Commission may, by such rules and regula-
tions as it deems necessary or appropriate in the public interest or
for the protection of investors, either unconditionally or upon speci-
fied terms and conditions, or for stated periods, exempt such secu-
rities from the operation of any provision of section 13, 14, or 16
of this title.
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(g)(1) Every issuer which is engaged in interstate commerce, or
in a business affecting interstate commerce, or whose securities are
traded by use of the mails or any means or instrumentality of
interstate commerce shall—

(A) within one hundred and twenty days after the last day
of its first fiscal year ended after the effective date of this sub-
section on which the issuer has total assets exceeding
$1,000,000 and a class of equity security (other than an
exempted security) held of record by seven hundred and fifty
or more persons; and

(B) within one hundred and twenty days after the last day
of its first fiscal year ended after two years from the effective
date of this subsection on which the issuer has total assets ex-
ceeding $1,000,000 and a class of equity security (other than
an exempted security) held of record by five hundred or more
but less than seven hundred and fifty persons,

register such security by filing with the Commission a registration
statement (and such copies thereof as the Commission may require)
with respect to such security containing such information and docu-
ments as the Commission may specify comparable to that which is
required in an application to register a security pursuant to sub-
section (b) of this section. Each such registration statement shall
become effective sixty days after filing with the Commission or
within such shorter period as the Commission may direct. Until
such registration statement becomes effective it shall not be
deemed filed for the purposes of section 18 of this title. Any issuer
may register any class of equity security not required to be reg-
istered by filing a registration statement pursuant to the provisions
of this paragraph. The Commission is authorized to extend the date
upon which any issuer or class of issuers is required to register a
security pursuant to the provisions of this paragraph.

(2) The provisions of this subsection shall not apply in respect
of—

(A) any security listed and registered on a national securi-
ties exchange.

(B) any security issued by an investment company reg-
istered pursuant to section 8 of the Investment Company Act
of 1940.

(C) any security, other than permanent stock, guaranty
stock, permanent reserve stock, or any similar certificate evi-
dencing nonwithdrawable capital, issued by a savings and loan
association, building and loan association, cooperative bank,
homestead association, or similar institution, which is super-
vised and examined by State or Federal authority having
supervision over any such institution.

(D) any security of an issuer organized and operated exclu-
sively for religious, educational, benevolent, fraternal, chari-
table, or reformatory purposes and not for pecuniary profit,
and no part of the net earnings of which inures to the benefit
of any private shareholder or individual; or any security of a
fund that is excluded from the definition of an investment com-
pany under section 3(c)(10)(B) of the Investment Company Act
of 1940.
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(E) any security of an issuer which is a ‘‘cooperative asso-
ciation’’ as defined in the Agricultural Marketing Act, approved
June 15, 1929, as amended,1 or a federation of such coopera-
tive associations, if such federation possesses no greater pow-
ers or purposes than cooperative associations so defined.

(F) any security issued by a mutual or cooperative organi-
zation which supplies a commodity or service primarily for the
benefit of its members and operates not for pecuniary profit,
but only if the security is part of a class issuable only to per-
sons who purchase commodities or services from the issuer, the
security is transferable only to a successor in interest or occu-
pancy of premises serviced or to be served by the issuer, and
no dividends are payable to the holder of the security.

(G) any security issued by an insurance company if all of
the following conditions are met:

(i) Such insurance company is required to and does file
an annual statement with the Commissioner of Insurance
(or other officer or agency performing a similar function)
of its domiciliary State, and such annual statement con-
forms to that prescribed by the National Association of
Insurance Commissioners or in the determination of such
State commissioner, officer or agency substantially con-
forms to that so prescribed.

(ii) Such insurance company is subject to regulation by
its domiciliary State of proxies, consents, or authorizations
in respect of securities issued by such company and such
regulation conforms to that prescribed by the National
Association of Insurance Commissioners.

(iii) After July 1, 1966, the purchase and sales of secu-
rities issued by such insurance company by beneficial own-
ers, directors, or officers of such company are subject to
regulation (including reporting) by its domiciliary State
substantially in the manner provided in section 16 of this
title.
(H) any interest or participation in any collective trust

funds maintained by a bank or in a separate account main-
tained by an insurance company which interest or participation
is issued in connection with (i) a stock-bonus, pension, or
profit-sharing plan which meets the requirements for qualifica-
tion under section 401 of the Internal Revenue Code of 1954,2
or (ii) an annuity plan which meets the requirements for
deduction of the employer’s contribution under section
404(a)(2) of such Code.3
(3) The Commission may by rules or regulations or, on its own

motion, after notice and opportunity for hearing, by order, exempt
from this subsection any security of a foreign issuer, including any
certificate of deposit for such a security, if the Commission finds
that such exemption is in the public interest and is consistent with
the protection of investors.

(4) Registration of any class of security pursuant to this sub-
section shall be terminated ninety days, or such shorter period as
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the Commission may determine, after the issuer files a certification
with the Commission that the number of holders of record of such
class of security is reduced to less than three hundred persons. The
Commission shall after notice and opportunity for hearing deny ter-
mination of registration if it finds that the certification is untrue.
Termination of registration shall be deferred pending final deter-
mination on the question of denial.

(5) For the purposes of this subsection the term ‘‘class’’ shall
include all securities of an issuer which are of substantially similar
character and the holders of which enjoy substantially similar
rights and privileges. The Commission may for the purpose of this
subsection define by rules and regulations the terms ‘‘total assets’’
and ‘‘held of record’’ as it deems necessary or appropriate in the
public interest or for the protection of investors in order to prevent
circumvention of the provisions of this subsection. For purposes of
this subsection, a security futures product shall not be considered
a class of equity security of the issuer of the securities underlying
the security futures product.

(h) The Commission may by rules and regulations, or upon ap-
plication of an interested person, by order, after notice and oppor-
tunity for hearing, exempt in whole or in part any issuer or class
of issuers from the provisions of subsection (g) of this section or
from section 13, 14, or 15(d) or may exempt from section 16 any
officer, director, or beneficial owner of securities of any issuer, any
security of which is required to be registered pursuant to sub-
section (g) hereof, upon such terms and conditions and for such pe-
riod as it deems necessary or appropriate, if the Commission finds,
by reason of the number of public investors, amount of trading in-
terest in the securities, the nature and extent of the activities of
the issuer, income or assets of the issuer, or otherwise, that such
action is not inconsistent with the public interest or the protection
of investors. The Commission may, for the purposes of any of the
above-mentioned sections or subsections of this title, classify
issuers and prescribe requirements appropriate for each such class.

(i) In respect of any securities issued by banks and savings
associations the deposits of which are insured in accordance with
the Federal Deposit Insurance Act, the powers, functions, and du-
ties vested in the Commission to administer and enforce sections
12, 13, 14(a), 14(c), 14(d), 14(f), and 16, (1) with respect to national
banks and banks operating under the Code of Law for the District
of Columbia are vested in the Comptroller of the Currency, (2) with
respect to all other member banks of the Federal Reserve System
are vested in the Board of Governors of the Federal Reserve Sys-
tem, (3) with respect to all other insured banks are vested in the
Federal Deposit Insurance Corporation, and (4) with respect to sav-
ings associations the accounts of which are insured by the Federal
Deposit Insurance Corporation are vested in the Office of Thrift
Supervision. The Comptroller of the Currency, the Board of Gov-
ernors of the Federal Reserve System, the Federal Deposit Insur-
ance Corporation, and the Office of Thrift Supervision shall have
the power to make such rules and regulations as may be necessary
for the execution of the functions vested in them as provided in this
subsection. In carrying out their responsibilities under this sub-
section, the agencies named in the first sentence of this subsection
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shall issue substantially similar regulations to regulations and
rules issued by the Commission under sections 12, 13, 14(a), 14(c),
14(d), 14(f) and 16, unless they find that implementation of sub-
stantially similar regulations with respect to insured banks and in-
sured institutions are not necessary or appropriate in the public in-
terest or for protection of investors, and publish such findings, and
the detailed reasons therefor, in the Federal Register. Such regula-
tions of the above-named agencies, or the reasons for failure to
publish such substantially similar regulations to those of the Com-
mission, shall be published in the Federal Register within 120 days
of the date of enactment of this subsection, and, thereafter, within
60 days of any changes made by the Commission in its relevant
regulations and rules.1

(j) The Commission is authorized, by order, as it deems nec-
essary or appropriate for the protection of investors to deny, to sus-
pend the effective date of, to suspend for a period not exceeding
twelve months, or to revoke the registration of a security, if the
Commission finds, on the record after notice and opportunity for
hearing, that the issuer of such security has failed to comply with
any provision of this title or the rules and regulations thereunder.
No member of a national securities exchange, broker, or dealer
shall make use of the mails or any means or instrumentality of
interstate commerce to effect any transaction in, or to induce the
purchase or sale of, any security the registration of which has been
and is suspended or revoked pursuant to the preceding sentence.

(k) TRADING SUSPENSIONS; EMERGENCY AUTHORITY.—
(1) TRADING SUSPENSIONS.—If in its opinion the public in-

terest and the protection of investors so require, the Commis-
sion is authorized by order—

(A) summarily to suspend trading in any security
(other than an exempted security) for a period not exceed-
ing 10 business days, and

(B) summarily to suspend all trading on any national
securities exchange or otherwise, in securities other than
exempted securities, for a period not exceeding 90 calendar
days.

The action described in subparagraph (B) shall not take effect
unless the Commission notifies the President of its decision
and the President notifies the Commission that the President
does not disapprove of such decision. If the actions described
in subparagraph (A) or (B) involve a security futures product,
the Commission shall consult with and consider the views of
the Commodity Futures Trading Commission.

(2) EMERGENCY ORDERS.—(A) The Commission, in an emer-
gency, may by order summarily take such action to alter, sup-
plement, suspend, or impose requirements or restrictions with
respect to any matter or action subject to regulation by the
Commission or a self-regulatory organization under this title,
as the Commission determines is necessary in the public inter-
est and for the protection of investors—

(i) to maintain or restore fair and orderly securities
markets (other than markets in exempted securities); or
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(ii) to ensure prompt, accurate, and safe clearance and
settlement of transactions in securities (other than
exempted securities).
(B) An order of the Commission under this paragraph (2)

shall continue in effect for the period specified by the Commis-
sion, and may be extended, except that in no event shall the
Commission’s action continue in effect for more than 10 busi-
ness days, including extensions. If the actions described in sub-
paragraph (A) involve a security futures product, the Commis-
sion shall consult with and consider the views of the Com-
modity Futures Trading Commission. In exercising its author-
ity under this paragraph, the Commission shall not be required
to comply with the provisions of section 553 of title 5, United
States Code, or with the provisions of section 19(c) of this title.

(3) TERMINATION OF EMERGENCY ACTIONS BY PRESIDENT.—
The President may direct that action taken by the Commission
under paragraph (1)(B) or paragraph (2) of this subsection
shall not continue in effect.

(4) COMPLIANCE WITH ORDERS.—No member of a national
securities exchange, broker, or dealer shall make use of the
mails or any means or instrumentality of interstate commerce
to effect any transaction in, or to induce the purchase or sale
of, any security in contravention of an order of the Commission
under this subsection unless such order has been stayed, modi-
fied, or set aside as provided in paragraph (5) of this sub-
section or has ceased to be effective upon direction of the Presi-
dent as provided in paragraph (3).

(5) LIMITATIONS ON REVIEW OF ORDERS.—An order of the
Commission pursuant to this subsection shall be subject to re-
view only as provided in section 25(a) of this title. Review shall
be based on an examination of all the information before the
Commission at the time such order was issued. The reviewing
court shall not enter a stay, writ of mandamus, or similar re-
lief unless the court finds, after notice and hearing before a
panel of the court, that the Commission’s action is arbitrary,
capricious, an abuse of discretion, or otherwise not in accord-
ance with law.

(6) DEFINITION OF EMERGENCY.—For purposes of this sub-
section, the term ‘‘emergency’’ means a major market disturb-
ance characterized by or constituting—

(A) sudden and excessive fluctuations of securities
prices generally, or a substantial threat thereof, that
threaten fair and orderly markets, or

(B) a substantial disruption of the safe or efficient
operation of the national system for clearance and settle-
ment of securities, or a substantial threat thereof.

(l) It shall be unlawful for an issuer, any class of whose securi-
ties is registered pursuant to this section or would be required to
be so registered except for the exemption from registration pro-
vided by subsection (g)(2)(B) or (g)(2)(G) of this section, by the use
of any means or instrumentality of interstate commerce, or of the
mails, to issue, either originally or upon transfer, any of such secu-
rities in a form or with a format which contravenes such rules and
regulations as the Commission may prescribe as necessary or
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appropriate for the prompt and accurate clearance and settlement
of transactions in securities. The provisions of this subsection shall
not apply to variable annuity contracts or variable life policies
issued by an insurance company or its separate accounts.

PERIODICAL AND OTHER REPORTS 1

SEC. 13. ø78m¿ (a) Every issuer of a security registered pursu-
ant to section 12 of this title shall file with the Commission, in
accordance with such rules and regulations as the Commission may
prescribe as necessary or appropriate for the proper protection of
investors and to insure fair dealing in the security—

(1) such information and documents (and such copies
thereof) as the Commission shall require to keep reasonably
current the information and documents required to be included
in or filed with an application or registration statement filed
pursuant to section 12, except that the Commission may not
require the filing of any material contract wholly executed be-
fore July 1, 1962.

(2) such annual reports (and such copies thereof), certified
if required by the rules and regulations of the Commission by
independent public accountants, and such quarterly reports
(and such copies thereof), as the Commission may prescribe.

Every issuer of a security registered on a national securities ex-
change shall also file a duplicate original of such information, docu-
ments, and reports with the exchange.

(b)(1) The Commission may prescribe, in regard to reports
made pursuant to this title, the form or forms in which the re-
quired information shall be set forth, the items or details to be
shown in the balance sheet and the earning statement, and the
methods to be followed in the preparation of reports, in the ap-
praisal or valuation of assets and liabilities, in the determination
of depreciation and depletion, in the differentiation of recurring
and nonrecurring income, in the differentiation of investment and
operating income, and in the preparation, where the Commission
deems it necessary or desirable, of separate and/or consolidated
balance sheets or income accounts of any person directly or indi-
rectly controlling or controlled by the issuer, or any person under
direct or indirect common control with the issuer; but in the case
of the reports of any person whose methods of accounting are pre-
scribed under the provisions of any law of the United States, or any
rule or regulation thereunder, the rules and regulations of the
Commission with respect to reports shall not be inconsistent with
the requirements imposed by such law or rule or regulation in re-
spect of the same subject matter (except that such rules and regu-
lations of the Commission may be inconsistent with such require-
ments to the extent that the Commission determines that the pub-
lic interest or the protection of investors so requires).

(2) Every issuer which has a class of securities registered pur-
suant to section 12 of this title and every issuer which is required
to file reports pursuant to section 15(d) of this title shall—
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(A) make and keep books, records, and accounts, which, in
reasonable detail, accurately and fairly reflect the transactions
and dispositions of the assets of the issuer; and

(B) devise and maintain a system of internal accounting
controls sufficient to provide reasonable assurances that—

(i) transactions are executed in accordance with man-
agement’s general or specific authorization;

(ii) transactions are recorded as necessary (I) to permit
preparation of financial statements in conformity with gen-
erally accepted accounting principles or any other criteria
applicable to such statements, and (II) to maintain
accountability for assets;

(iii) access to assets is permitted only in accordance
with management’s general or specific authorization; and

(iv) the recorded accountability for assets is compared
with the existing assets at reasonable intervals and appro-
priate action is taken with respect to any differences.

(3)(A) With respect to matters concerning the national security
of the United States, no duty or liability under paragraph (2) of
this subsection shall be imposed upon any person acting in coopera-
tion with the head of any Federal department or agency respon-
sible for such matters if such act in cooperation with such head of
a department or agency was done upon the specific, written direc-
tive of the head of such department or agency pursuant to Presi-
dential authority to issue such directives. Each directive issued
under this paragraph shall set forth the specific facts and cir-
cumstances with respect to which the provisions of this paragraph
are to be invoked. Each such directive shall, unless renewed in
writing, expire one year after the date of issuance.

(B) Each head of a Federal department or agency of the United
States who issues a directive pursuant to this paragraph shall
maintain a complete file of all such directives and shall, on October
1 of each year, transmit a summary of matters covered by such
directives in force at any time during the previous year to the Per-
manent Select Committee on Intelligence of the House of Rep-
resentatives and the Select Committee on Intelligence of the Sen-
ate.

(4) No criminal liability shall be imposed for failing to comply
with the requirements of paragraph (2) of this subsection except as
provided in paragraph (5) of this subsection.

(5) No person shall knowingly circumvent or knowingly fail to
implement a system of internal accounting controls or knowingly
falsify any book, record, or account described in paragraph (2).

(6) Where an issuer which has a class of securities registered
pursuant to section 12 of this title or an issuer which is required
to file reports pursuant to section 15(d) of this title holds 50 per
centum or less of the voting power with respect to a domestic or
foreign firm, the provisions of paragraph (2) require only that the
issuer proceed in good faith to use its influence, to the extent rea-
sonable under the issuer’s circumstances, to cause such domestic or
foreign firm to devise and maintain a system of internal accounting
controls consistent with paragraph (2). Such circumstances include
the relative degree of the issuer’s ownership of the domestic or for-
eign firm and the laws and practices governing the business oper-
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ations of the country in which such firm is located. An issuer which
demonstrates good faith efforts to use such influence shall be con-
clusively presumed to have complied with the requirements of
paragraph (2).

(7) For the purpose of paragraph (2) of this subsection, the
terms ‘‘reasonable assurances’’ and ‘‘reasonable detail’’ mean such
level of detail and degree of assurance as would satisfy prudent
officials in the conduct of their own affairs.

(c) If in the judgment of the Commission any report required
under subsection (a) is inapplicable to any specified class or classes
of issuers, the Commission shall require in lieu thereof the submis-
sion of such reports of comparable character as it may deem appli-
cable to such class or classes of issuers.

(d)(1) Any person who, after acquiring directly or indirectly the
beneficial ownership of any equity security of a class which is reg-
istered pursuant to section 12 of this title, or any equity security
of an insurance company which would have been required to be so
registered except for the exemption contained in section 12(g)(2)(G)
of this title, or any equity security issued by a closed-end invest-
ment company registered under the Investment Company Act of
1940 or any equity security issued by a Native Corporation pursu-
ant to section 37(d)(6) of the Alaska Native Claims Settlement Act,
is directly or indirectly the beneficial owner of more than 5 per cen-
tum of such class shall, within ten days after such acquisition, send
to the issuer of the security at its principal executive office, by reg-
istered or certified mail, send to each exchange where the security
is traded, and file with the Commission, a statement containing
such of the following information, and such additional information,
as the Commission may by rules and regulations, prescribe as nec-
essary or appropriate in the public interest or for the protection of
investors—

(A) the background, and identity, residence, and citizen-
ship of, and the nature of such beneficial ownership by, such
person and all other persons by whom or on whose behalf the
purchases have been or are to be effected;

(B) the source and amount of the funds or other consider-
ation used or to be used in making the purchases, and if any
part of the purchase price is represented or is to be rep-
resented by funds or other consideration borrowed or otherwise
obtained for the purpose of acquiring, holding, or trading such
security, a description of the transaction and the names of the
parties thereto, except that where a source of funds is a loan
made in the ordinary course of business by a bank, as defined
in section 3(a)(6) of this title, if the person filing such state-
ment so requests, the name of the bank shall not be made
available to the public;

(C) if the purpose of the purchases or prospective pur-
chases is to acquire control of the business of the issuer of the
securities any plans or proposals which such persons may have
to liquidate such issuer, to sell its assets to or merge it with
any other persons, or to make any other major change in its
business or corporate structure;

(D) the number of shares of such security which are bene-
ficially owned, and the number of shares concerning which



142Sec. 13 SECURITIES EXCHANGE ACT OF 1934

there is a right to acquire, directly or indirectly, by (i) such
person, and (ii) by each associate of such person, giving the
background, identity, residence, and citizenship of each such
associate; and

(E) information as to any contracts, arrangements, or
understandings with any person with respect to any securities
of the issuer, including but not limited to transfer of any of the
securities, joint ventures, loan or option arrangements, puts or
calls, guaranties of loans, guaranties against loss or guaranties
of profits, division of losses or profits, or the giving or with-
holding of proxies, naming the persons with whom such con-
tracts, arrangements, or understandings have been entered
into, and giving the details thereof.
(2) If any material change occurs in the facts set forth in the

statements to the issuer and the exchange, and in the statement
filed with the Commission, an amendment shall be transmitted to
the issuer and the exchange and shall be filed with the Commis-
sion, in accordance with such rules and regulations as the Commis-
sion may prescribe as necessary or appropriate in the public inter-
est or for the protection of investors.

(3) When two or more persons act as a partnership, limited
partnership, syndicate, or other group for the purpose of acquiring,
holding, or disposing of securities of an issuer, such syndicate or
group shall be deemed a ‘‘person’’ for the purposes of this sub-
section.

(4) In determining, for purposes of this subsection, any per-
centage of a class of any security, such class shall be deemed to
consist of the amount of the outstanding securities of such class,
exclusive of any securities of such class held by or for the account
of the issuer or a subsidiary of the issuer.

(5) The Commission, by rule or regulation or by order, may
permit any person to file in lieu of the statement required by para-
graph (1) of this subsection or the rules and regulations there-
under, a notice stating the name of such person, the number of
shares of any equity securities subject to paragraph (1) which are
owned by him, the date of their acquisition and such other informa-
tion as the Commission may specify, if it appears to the Commis-
sion that such securities were acquired by such person in the ordi-
nary course of his business and were not acquired for the purpose
of and do not have the effect of changing or influencing the control
of the issuer nor in connection with or as a participant in any
transaction having such purpose or effect.

(6) The provisions of this subsection shall not apply to—
(A) any acquisition or offer to acquire securities made or

proposed to be made by means of a registration statement
under the Securities Act of 1933;

(B) any acquisition of the beneficial ownership of a security
which, together with all other acquisitions by the same person
of securities of the same class during the preceding twelve
months, does not exceed 2 per centum of that class;

(C) any acquisition of an equity security by the issuer of
such security;

(D) any acquisition or proposed acquisition of a security
which the Commission, by rules or regulations or by order,



143 Sec. 13SECURITIES EXCHANGE ACT OF 1934

shall exempt from the provisions of this subsection as not en-
tered into for the purpose of, and not having the effect of,
changing or influencing the control of the issuer or otherwise
as not comprehended within the purposes of this subsection.
(e)(1) It shall be unlawful for an issuer which has a class of

equity securities registered pursuant to section 12 of this title, or
which is a closed-end investment company registered under the
Investment Company Act of 1940, to purchase any equity security
issued by it if such purchase is in contravention of such rules and
regulations as the Commission, in the public interest or for the pro-
tection of investors, may adopt (A) to define acts and practices
which are fraudulent, deceptive, or manipulative, and (B) to pre-
scribe means reasonably designed to prevent such acts and prac-
tices. Such rules and regulations may require such issuer to pro-
vide holders of equity securities of such class with such information
relating to the reasons for such purchase, the source of funds, the
number of shares to be purchased, the price to be paid for such
securities, the method of purchase, and such additional informa-
tion, as the Commission deems necessary or appropriate in the
public interest or for the protection of investors, or which the Com-
mission deems to be material to a determination whether such
security should be sold.

(2) For the purpose of this subsection, a purchase by or for the
issuer or any person controlling, controlled by, or under common
control with the issuer, or a purchase subject to control of the
issuer or any such person, shall be deemed to be a purchase by the
issuer. The Commission shall have power to make rules and regu-
lations implementing this paragraph in the public interest and for
the protection of investors, including exemptive rules and regula-
tions covering situations in which the Commission deems it unnec-
essary or inappropriate that a purchase of the type described in
this paragraph shall be deemed to be a purchase by the issuer for
purposes of some or all of the provisions of paragraph (1) of this
subsection.

(3) At the time of filing such statement as the Commission may
require by rule pursuant to paragraph (1) of this subsection, the
person making the filing shall pay to the Commission a fee of 1⁄50

of 1 per centum of the value of securities proposed to be purchased.
The fee shall be reduced with respect to securities in an amount
equal to any fee paid with respect to any securities issued in con-
nection with the proposed transaction under section 6(b) of the
Securities Act of 1933, or the fee paid under that section shall be
reduced in an amount equal to the fee paid to the Commission in
connection with such transaction under this paragraph.

(f)(1) Every institutional investment manager which uses the
mails, or any means or instrumentality of interstate commerce in
the course of its business as an institutional investment manager
and which exercises investment discretion with respect to accounts
holding equity securities of a class described in section 13(d)(1) of
this title having an aggregate fair market value on the last trading
day in any of the preceding twelve months of at least $100,000,000
or such lesser amount (but in no case less than $10,000,000) as the
Commission, by rule, may determine, shall file reports with the
Commission in such form, for such periods, and at such times after
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the end of such periods as the Commission, by rule, may prescribe,
but in no event shall such reports be filed for periods longer than
one year or shorter than one quarter. Such reports shall include for
each such equity security held on the last day of the reporting pe-
riod by accounts (in aggregate or by type as the Commission, by
rule, may prescribe) with respect to which the institutional invest-
ment manager exercises investment discretion (other than securi-
ties held in amounts which the Commission, by rule, determines to
be insignificant for purposes of this subsection), the name of the
issuer and the title, class, CUSIP number, number of shares or
principal amount, and aggregate fair market value of each such
security. Such reports may also include for accounts (in aggregate
or by type) with respect to which the institutional investment man-
ager exercises investment discretion such of the following informa-
tion as the Commission, by rule, prescribes—

(A) the name of the issuer and the title, class, CUSIP
number, number of shares or principal amount, and aggregate
fair market value or cost or amortized cost of each other secu-
rity (other than an exempted security) held on the last day of
the reporting period by such accounts;

(B) the aggregate fair market value or cost or amortized
cost of exempted securities (in aggregate or by class) held on
the last day of the reporting period by such accounts;

(C) the number of shares of each equity security of a class
described in section 13(d)(1) of this title held on the last day
of the reporting period by such accounts with respect to which
the institutional investment manager possesses sole or shared
authority to exercise the voting rights evidenced by such secu-
rities;

(D) the aggregate purchases and aggregate sales during
the reporting period of each security (other than an exempted
security) effected by or for such accounts; and

(E) with respect to any transaction or series of trans-
actions having a market value of at least $500,000 or such
other amount as the Commission, by rule, may determine, ef-
fected during the reporting period by or for such accounts in
any equity security of a class described in section 13(d)(1) of
this title—

(i) the name of the issuer and the title, class, and
CUSIP number of the security;

(ii) the number of shares or principal amount of the
security involved in the transaction;

(iii) whether the transaction was a purchase or sale;
(iv) the per share price or prices at which the trans-

action was effected;
(v) the date or dates of the transaction;
(vi) the date or dates of the settlement of the trans-

action;
(vii) the broker or dealer through whom the trans-

action was effected;
(viii) the market or markets in which the transaction

was effected; and
(ix) such other related information as the Commission,

by rule, may prescribe.
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(2) The Commission, by rule or order, may exempt, condi-
tionally or unconditionally, any institutional investment manager
or security or any class of institutional investment managers or
securities from any or all of the provisions of this subsection or the
rules thereunder.

(3) The Commission shall make available to the public for a
reasonable fee a list of all equity securities of a class described in
section 13(d)(1) of this title, updated no less frequently than reports
are required to be filed pursuant to paragraph (1) of this sub-
section. The Commission shall tabulate the information contained
in any report filed pursuant to this subsection in a manner which
will, in the view of the Commission, maximize the usefulness of the
information to other Federal and State authorities and the public.
Promptly after the filing of any such report, the Commission shall
make the information contained therein conveniently available to
the public for a reasonable fee in such form as the Commission, by
rule, may prescribe, except that the Commission, as it determines
to be necessary or appropriate in the public interest or for the pro-
tection of investors, may delay or prevent public disclosure of any
such information in accordance with section 552 of title 5, United
States Code. Notwithstanding the preceding sentence, any such
information identifying the securities held by the account of a nat-
ural person or an estate or trust (other than a business trust or
investment company) shall not be disclosed to the public.

(4) In exercising its authority under this subsection, the Com-
mission shall determine (and so state) that its action is necessary
or appropriate in the public interest and for the protection of inves-
tors or to maintain fair and orderly markets or, in granting an
exemption, that its action is consistent with the protection of inves-
tors and the purposes of this subsection. In exercising such author-
ity the Commission shall take such steps as are within its power,
including consulting with the Comptroller General of the United
States, the Director of the Office of Management and Budget, the
appropriate regulatory agencies, Federal and State authorities
which, directly or indirectly, require reports from institutional
investment managers of information substantially similar to that
called for by this subsection, national securities exchanges, and
registered securities associations, (A) to achieve uniform, central-
ized reporting of information concerning the securities holdings of
and transactions by or for accounts with respect to which institu-
tional investment managers exercise investment discretion, and (B)
consistently with the objective set forth in the preceding subpara-
graph, to avoid unnecessarily duplicative reporting by, and mini-
mize the compliance burden on, institutional investment managers.
Federal authorities which, directly or indirectly, require reports
from institutional investment managers of information substan-
tially similar to that called for by this subsection shall cooperate
with the Commission in the performance of its responsibilities
under the preceding sentence. An institutional investment manager
which is a bank, the deposits of which are insured in accordance
with the Federal Deposit Insurance Act, shall file with the appro-
priate regulatory agency a copy of every report filed with the Com-
mission pursuant to this subsection.
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(5)(A) For purposes of this subsection the term ‘‘institutional
investment manager’’ includes any person, other than a natural
person, investing in or buying and selling securities for its own ac-
count, and any person exercising investment discretion with re-
spect to the account of any other person.

(B) The Commission shall adopt such rules as it deems nec-
essary or appropriate to prevent duplicative reporting pursuant to
this subsection by two or more institutional investment managers
exercising investment discretion with respect to the same amount.

(g)(1) Any person who is directly or indirectly the beneficial
owner of more than 5 per centum of any security of a class de-
scribed in subsection (d)(1) of this section shall send to the issuer
of the security and shall file with the Commission a statement set-
ting forth, in such form and at such time as the Commission may,
by rule, prescribe—

(A) such person’s identity, residence, and citizenship; and
(B) the number and description of the shares in which

such person has an interest and the nature of such interest.
(2) If any material change occurs in the facts set forth in the

statement sent to the issuer and filed with the Commission, an
amendment shall be transmitted to the issuer and shall be filed
with the Commission, in accordance with such rules and regula-
tions as the Commission may prescribe as necessary or appropriate
in the public interest or for the protection of investors.

(3) When two or more persons act as a partnership, limited
partnership, syndicate, or other group for the purpose of acquiring,
holding, or disposing of securities of an issuer, such syndicate or
group shall be deemed a ‘‘person’’ for the purposes of this sub-
section.

(4) In determining, for purposes of this subsection, any per-
centage of a class of any security, such class shall be deemed to
consist of the amount of the outstanding securities of such class,
exclusive of any securities of such class held by or for the account
of the issuer or a subsidiary of the issuer.

(5) In exercising its authority under this subsection, the Com-
mission shall take such steps as it deems necessary or appropriate
in the public interest or for the protection of investors (A) to
achieve centralized reporting of information regarding ownership,
(B) to avoid unnecessarily duplicative reporting by and minimize
the compliance burden on persons required to report, and (C) to
tabulate and promptly make available the information contained in
any report filed pursuant to this subsection in a manner which
will, in the view of the Commission, maximize the usefulness of the
information to other Federal and State agencies and the public.

(6) The Commission may, by rule or order, exempt, in whole
or in part, any person or class of persons from any or all of the re-
porting requirements of this subsection as it deems necessary or
appropriate in the public interest or for the protection of investors.

(h) LARGE TRADER REPORTING.—
(1) IDENTIFICATION REQUIREMENTS FOR LARGE TRADERS.—

For the purpose of monitoring the impact on the securities
markets of securities transactions involving a substantial vol-
ume or a large fair market value or exercise value and for the
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purpose of otherwise assisting the Commission in the enforce-
ment of this title, each large trader shall—

(A) provide such information to the Commission as the
Commission may by rule or regulation prescribe as nec-
essary or appropriate, identifying such large trader and all
accounts in or through which such large trader effects such
transactions; and

(B) identify, in accordance with such rules or regula-
tions as the Commission may prescribe as necessary or
appropriate, to any registered broker or dealer by or
through whom such large trader directly or indirectly ef-
fects securities transactions, such large trader and all ac-
counts directly or indirectly maintained with such broker
or dealer by such large trader in or through which such
transactions are effected.
(2) RECORDKEEPING AND REPORTING REQUIREMENTS FOR

BROKERS AND DEALERS.—Every registered broker or dealer
shall make and keep for prescribed periods such records as the
Commission by rule or regulation prescribes as necessary or
appropriate in the public interest, for the protection of inves-
tors, or otherwise in furtherance of the purposes of this title,
with respect to securities transactions that equal or exceed the
reporting activity level effected directly or indirectly by or
through such registered broker or dealer of or for any person
that such broker or dealer knows is a large trader, or any per-
son that such broker or dealer has reason to know is a large
trader on the basis of transactions in securities effected by or
through such broker or dealer. Such records shall be available
for reporting to the Commission, or any self-regulatory organi-
zation that the Commission shall designate to receive such re-
ports, on the morning of the day following the day the trans-
actions were effected, and shall be reported to the Commission
or a self-regulatory organization designated by the Commission
immediately upon request by the Commission or such a self-
regulatory organization. Such records and reports shall be in
a format and transmitted in a manner prescribed by the Com-
mission (including, but not limited to, machine readable form).

(3) AGGREGATION RULES.—The Commission may prescribe
rules or regulations governing the manner in which trans-
actions and accounts shall be aggregated for the purpose of
this subsection, including aggregation on the basis of common
ownership or control.

(4) EXAMINATION OF BROKER AND DEALER RECORDS.—All
records required to be made and kept by registered brokers
and dealers pursuant to this subsection with respect to trans-
actions effected by large traders are subject at any time, or
from time to time, to such reasonable periodic, special, or other
examinations by representatives of the Commission as the
Commission deems necessary or appropriate in the public in-
terest, for the protection of investors, or otherwise in further-
ance of the purposes of this title.

(5) FACTORS TO BE CONSIDERED IN COMMISSION ACTIONS.—
In exercising its authority under this subsection, the Commis-
sion shall take into account—
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(A) existing reporting systems;
(B) the costs associated with maintaining information

with respect to transactions effected by large traders and
reporting such information to the Commission or self-regu-
latory organizations; and

(C) the relationship between the United States and
international securities markets.
(6) EXEMPTIONS.—The Commission, by rule, regulation, or

order, consistent with the purposes of this title, may exempt
any person or class of persons or any transaction or class of
transactions, either conditionally or upon specified terms and
conditions or for stated periods, from the operation of this sub-
section, and the rules and regulations thereunder.

(7) AUTHORITY OF COMMISSION TO LIMIT DISCLOSURE OF
INFORMATION.—Notwithstanding any other provision of law,
the Commission shall not be compelled to disclose any informa-
tion required to be kept or reported under this subsection.
Nothing in this subsection shall authorize the Commission to
withhold information from Congress, or prevent the Commis-
sion from complying with a request for information from any
other Federal department or agency requesting information for
purposes within the scope of its jurisdiction, or complying with
an order of a court of the United States in an action brought
by the United States or the Commission. For purposes of sec-
tion 552 of title 5, United States Code, this subsection shall be
considered a statute described in subsection (b)(3)(B) of such
section 552.

(8) DEFINITIONS.—For purposes of this subsection—
(A) the term ‘‘large trader’’ means every person who,

for his own account or an account for which he exercises
investment discretion, effects transactions for the purchase
or sale of any publicly traded security or securities by use
of any means or instrumentality of interstate commerce or
of the mails, or of any facility of a national securities ex-
change, directly or indirectly by or through a registered
broker or dealer in an aggregate amount equal to or in ex-
cess of the identifying activity level;

(B) the term ‘‘publicly traded security’’ means any eq-
uity security (including an option on individual equity
securities, and an option on a group or index of such secu-
rities) listed, or admitted to unlisted trading privileges, on
a national securities exchange, or quoted in an automated
interdealer quotation system;

(C) the term ‘‘identifying activity level’’ means trans-
actions in publicly traded securities at or above a level of
volume, fair market value, or exercise value as shall be
fixed from time to time by the Commission by rule or regu-
lation, specifying the time interval during which such
transactions shall be aggregated;

(D) the term ‘‘reporting activity level’’ means trans-
actions in publicly traded securities at or above a level of
volume, fair market value, or exercise value as shall be
fixed from time to time by the Commission by rule, regula-
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1 See 49 U.S.C. 11367(a) for exemption. [Printed in appendix to this volume.]

tion, or order, specifying the time interval during which
such transactions shall be aggregated; and

(E) the term ‘‘person’’ has the meaning given in section
3(a)(9) of this title and also includes two or more persons
acting as a partnership, limited partnership, syndicate, or
other group, but does not include a foreign central bank.

PROXIES

SEC. 14. ø78n¿ (a) It shall be unlawful for any person, by the
use of the mails or by any means or instrumentality of interstate
commerce or of any facility of a national securities exchange or oth-
erwise, in contravention of such rules and regulations as the Com-
mission may prescribe as necessary or appropriate in the public in-
terest or for the protection of investors, to solicit or to permit the
use of his name to solicit any proxy or consent or authorization in
respect of any security (other than an exempted security) registered
pursuant to section 12 of this title.1

(b)(1) It shall be unlawful for any member of a national securi-
ties exchange, or any broker or dealer registered under this title,
or any bank, association, or other entity that exercises fiduciary
powers, in contravention of such rules and regulations as the Com-
mission may prescribe as necessary or appropriate in the public in-
terest or for the protection of investors, to give, or to refrain from
giving a proxy, consent, authorization, or information statement in
respect of any security registered pursuant to section 12 of this
title, or any security issued by an investment company registered
under the Investment Company Act of 1940, and carried for the ac-
count of a customer.

(2) With respect to banks, the rules and regulations prescribed
by the Commission under paragraph (1) shall not require the dis-
closure of the names of beneficial owners of securities in an account
held by the bank on the date of enactment of this paragraph unless
the beneficial owner consents to the disclosure. The provisions of
this paragraph shall not apply in the case of a bank which the
Commission finds has not made a good faith effort to obtain such
consent from such beneficial owners.

(c) Unless proxies, consents, or authorizations in respect of a
security registered pursuant to section 12 of this title, or a security
issued by an investment company registered under the Investment
Company Act of 1940, are solicited by or on behalf of the manage-
ment of the issuer from the holders of record of such security in
accordance with the rules and regulations prescribed under sub-
section (a) of this section, prior to any annual or other meeting of
the holders of such security, such issuer shall, in accordance with
rules and regulations prescribed by the Commission, file with the
Commission and transmit to all holders of record of such security
information substantially equivalent to the information which
would be required to be transmitted if a solicitation were made, but
no information shall be required to be filed or transmitted pursu-
ant to this subsection before July 1, 1964.

(d)(1) It shall be unlawful for any person, directly or indirectly,
by use of the mails or by any means or instrumentality of inter-
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state commerce or of any facility of a national securities exchange
or otherwise, to make a tender offer for, or a request or invitation
for tenders of, any class of any equity security which is registered
pursuant to section 12 of this title, or any equity security of an
insurance company which would have been required to be so reg-
istered except for the exemption contained in section 12(g)(2)(G) of
this title, or any equity security issued by a closed-end investment
company registered under the Investment Company Act of 1940, if,
after consummation thereof, such person would, directly or indi-
rectly, be the beneficial owner of more than 5 per centum of such
class, unless at the time copies of the offer or request or invitation
are first published or sent or given to security holders such person
has filed with the Commission a statement containing such of the
information specified in section 13(d) of this title, and such addi-
tional information as the Commission may by rules and regulations
prescribe as necessary or appropriate in the public interest or for
the protection of investors. All requests or invitations for tenders
or advertisements making a tender offer or requesting or inviting
tenders, of such a security shall be filed as a part of such statement
and shall contain such of the information contained in such state-
ment as the Commission may by rules and regulations prescribe.
Copies of any additional material soliciting or requesting such ten-
der offers subsequent to the initial solicitation or request shall con-
tain such information as the Commission may by rules and regula-
tions prescribe as necessary or appropriate in the public interest or
for the protection of investors, and shall be filed with the Commis-
sion not later than the time copies of such material are first pub-
lished or sent or given to security holders. Copies of all statements,
in the form in which such material is furnished to security holders
and the Commission, shall be sent to the issuer not later than the
date such material is first published or sent or given to any secu-
rity holders.

(2) When two or more persons act as a partnership, limited
partnership, syndicate, or other group for the purpose of acquiring,
holding, or disposing of securities of an issuer, such syndicate or
group shall be deemed a ‘‘person’’ for purposes of this subsection.

(3) In determining, for purposes of this subsection, any per-
centage of a class of any security, such class shall be deemed to
consist of the amount of the outstanding securities of such class,
exclusive of any securities of such class held by or for the account
of the issuer or a subsidiary of the issuer.

(4) Any solicitation or recommendation to the holders of such
a security to accept or reject a tender offer or request or invitation
for tenders shall be made in accordance with such rules and regu-
lations as the Commission may prescribe as necessary or appro-
priate in the public interest or for the protection of investors.

(5) Securities deposited pursuant to a tender offer or request
or invitation for tenders may be withdrawn by or on behalf of the
depositor at any time until the expiration of seven days after the
time definitive copies of the offer or request or invitation are first
published or sent or given to security holders, and at any time
after sixty days from the date of the original tender offer or request
or invitation, except as the Commission may otherwise prescribe by
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rules, regulations, or order as necessary or appropriate in the pub-
lic interest or for the protection of investors.

(6) Where any person makes a tender offer, or request or invi-
tation for tenders, for less than all the outstanding equity securi-
ties of a class, and where a greater number of securities is depos-
ited pursuant thereto within ten days after copies of the offer or
request or invitation are first published or sent or given to security
holders than such person is bound or willing to take up and pay
for, the securities taken up shall be taken up as nearly as may be
pro rata, disregarding fractions, according to the number of securi-
ties deposited by each depositor. The provisions of this subsection
shall also apply to securities deposited within ten days after notice
of an increase in the consideration offered to security holders, as
described in paragraph (7), is first published or sent or given to
security holders.

(7) Where any person varies the terms of a tender offer or re-
quest or invitation for tenders before the expiration thereof by in-
creasing the consideration offered to holders of such securities,
such person shall pay the increased consideration to each security
holder whose securities are taken up and paid for pursuant to the
tender offer or request or invitation for tenders whether or not
such securities have been taken up by such person before the vari-
ation of the tender offer or request or invitation.

(8) The provisions of this subsection shall not apply to any
offer for, or request or invitation for tenders of, any security—

(A) if the acquisition of such security, together with all
other acquisitions by the same person of securities of the same
class during the preceding twelve months, would not exceed 2
per centum of that class;

(B) by the issuer of such security; or
(C) which the Commission, by rules or regulations or by

order, shall exempt from the provisions of this subsection as
not entered into for the purpose of, and not having the effect
of, changing or influencing the control of the issuer or other-
wise as not comprehended within the purposes of this sub-
section.
(e) It shall be unlawful for any person to make any untrue

statement of a material fact or omit to state any material fact nec-
essary in order to make the statements made, in the light of the
circumstances under which they are made, not misleading, or to
engage in any fraudulent, deceptive, or manipulative acts or prac-
tices, in connection with any tender offer or request or invitation
for tenders, or any solicitation of security holders in opposition to
or in favor of any such offer, request, or invitation. The Commis-
sion shall, for the purposes of this subsection, by rules and regula-
tions define, and prescribe means reasonably designed to prevent,
such acts and practices as are fraudulent, deceptive, or manipula-
tive.

(f) If, pursuant to any arrangement or understanding with the
person or persons acquiring securities in a transaction subject to
subsection (d) of this section or subsection (d) of section 13 of this
title, any persons are to be elected or designated as directors of the
issuer, otherwise than at a meeting of security holders, and the
persons so elected or designated will constitute a majority of the
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directors of the issuer, then, prior to the time any such person
takes office as a director, and in accordance with rules and regula-
tions prescribed by the Commission, the issuer shall file with the
Commission, and transmit to all holders of record of securities of
the issuer who would be entitled to vote at a meeting for election
of directors, information substantially equivalent to the information
which would be required by subsection (a) or (c) of this section to
be transmitted if such person or persons were nominees for election
as directors at a meeting of such security holders.

(g)(1)(A) At the time of filing such preliminary proxy solicita-
tion material as the Commission may require by rule pursuant to
subsection (a) of this section that concerns an acquisition, merger,
consolidation, or proposed sale or other disposition of substantially
all the assets of a company, the person making such filing, other
than a company registered under the Investment Company Act of
1940, shall pay to the Commission the following fees:

(i) for preliminary proxy solicitation material involving an
acquisition, merger, or consolidation, if there is a proposed pay-
ment of cash or transfer of securities or property to share-
holders, a fee of 1⁄50 of 1 per centum of such proposed payment,
or of the value of such securities or other property proposed to
be transferred; and

(ii) for preliminary proxy solicitation material involving a
proposed sale or other disposition of substantially all of the as-
sets of a company, a fee of 1⁄50 of 1 per centum of the cash or
of the value of any securities or other property proposed to be
received upon such sale or disposition.
(B) The fee imposed under subparagraph (A) shall be reduced

with respect to securities in an amount equal to any fee paid to the
Commission with respect to such securities in connection with the
proposed transaction under section 6(b) of the Securities Act of
1933 (15 U.S.C. 77f(b)), or the fee paid under that section shall be
reduced in an amount equal to the fee paid to the Commission in
connection with such transaction under this subsection. Where two
or more companies involved in an acquisition, merger, consolida-
tion, sale, or other disposition of substantially all the assets of a
company must file such proxy material with the Commission, each
shall pay a proportionate share of such fee.

(2) At the time of filing such preliminary information state-
ment as the Commission may require by rule pursuant to sub-
section (c) of this section, the issuer shall pay to the Commission
the same fee as required for preliminary proxy solicitation material
under paragraph (1) of this subsection.

(3) At the time of filing such statement as the Commission may
require by rule pursuant to subsection (d)(1) of this section, the
person making the filing shall pay to the Commission a fee of 1⁄50

of 1 per centum of the aggregate amount of cash or of the value
of securities or other property proposed to be offered. The fee shall
be reduced with respect to securities in an amount equal to any fee
paid with respect to such securities in connection with the proposed
transaction under section 6(b) of the Securities Act of 1933 (15
U.S.C. 77f(b)), or the fee paid under that section shall be reduced
in an amount equal to the fee paid to the Commission in connection
with such transaction under this subsection.
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1 Subsection (h) was added by section 302(a) of P.L. 103–202. That Public Law also contained
the following provisions:

SEC. 302. REVISION OF PROXY SOLICITATION RULES WITH RESPECT TO LIM-
ITED PARTNERSHIP ROLLUP TRANSACTIONS.

(a) * * *
(b) SCHEDULE FOR REGULATIONS.—The Securities and Exchange Commission shall conduct

rulemaking proceedings and prescribe final regulations under the Securities Act of 1933 and the
Securities Exchange Act of 1934 to implement the requirements of section 14(h) of the Securities
Exchange Act of 1934, as amended by subsection (a), and such regulations shall become effective
not later than 12 months after the date of enactment of this Act.

(c) EVALUATION OF FAIRNESS OPINION PREPARATION, DISCLOSURE, AND USE.—
(1) EVALUATION REQUIRED.—The Comptroller General of the United States shall, within

18 months after the date of enactment of this Act, conduct a study of—
(A) the use of fairness opinions in limited partnership rollup transactions;
(B) the standards which preparers use in making determinations of fairness;
(C) the scope of review, quality of analysis, qualifications and methods of selection

of preparers, costs of preparation, and any limitations imposed by issuers on such pre-
parers;

(D) the nature and quality of disclosures provided with respect to such opinions;
(E) any conflicts of interest with respect to the preparation of such opinions; and
(F) the usefulness of such opinions to limited partners.

(2) REPORT REQUIRED.—Not later than the end of the 18-month period referred to in para-
graph (1), the Comptroller General of the United States shall submit to the Congress a re-
port on the evaluation required by paragraph (1).

* * * * * * *

SEC. 304. EFFECTIVE DATE; EFFECT ON EXISTING AUTHORITY.
(a) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by section 303 shall become effective 12 months
after the date of enactment of this Act.

(2) RULEMAKING AUTHORITY.—Notwithstanding paragraph (1), the authority of the Securi-
ties and Exchange Commission, a registered securities association, and a national securities
exchange to commence rulemaking proceedings for the purpose of issuing rules pursuant to
the amendments made by section 303 is effective on the date of enactment of this Act.

(3) REVIEW OF FILINGS PRIOR TO EFFECTIVE DATE.—Prior to the effective date of regula-
tions promulgated pursuant to this title, the Securities and Exchange Commission shall con-
tinue to review and declare effective registration statements and amendments thereto relat-
ing to limited partnership rollup transactions in accordance with applicable regulations then
in effect.
(b) EFFECT ON EXISTING AUTHORITY.—The amendments made by this title shall not limit

the authority of the Securities and Exchange Commission, a registered securities association,
or a national securities exchange under any provision of the Securities Exchange Act of 1934,
or preclude the Commission or such association or exchange from imposing, under any other
such provision, a remedy or procedure required to be imposed under such amendments.

(4) Notwithstanding any other provision of law, the Commis-
sion may impose fees, charges, or prices for matters not involving
any acquisition, merger, consolidation, sale, or other disposition of
assets described in this subsection, as authorized by section 9701
of title 31, United States Code, or otherwise.

(h) 1 PROXY SOLICITATIONS AND TENDER OFFERS IN CONNEC-
TION WITH LIMITED PARTNERSHIP ROLLUP TRANSACTIONS.—

(1) PROXY RULES TO CONTAIN SPECIAL PROVISIONS.—It shall
be unlawful for any person to solicit any proxy, consent, or
authorization concerning a limited partnership rollup trans-
action, or to make any tender offer in furtherance of a limited
partnership rollup transaction, unless such transaction is con-
ducted in accordance with rules prescribed by the Commission
under subsections (a) and (d) as required by this subsection.
Such rules shall—

(A) permit any holder of a security that is the subject
of the proposed limited partnership rollup transaction to
engage in preliminary communications for the purpose of
determining whether to solicit proxies, consents, or author-
izations in opposition to the proposed limited partnership
rollup transaction, without regard to whether any such
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communication would otherwise be considered a solicita-
tion of proxies, and without being required to file soliciting
material with the Commission prior to making that deter-
mination, except that—

(i) nothing in this subparagraph shall be con-
strued to limit the application of any provision of this
title prohibiting, or reasonably designed to prevent,
fraudulent, deceptive, or manipulative acts or prac-
tices under this title; and

(ii) any holder of not less than 5 percent of the
outstanding securities that are the subject of the pro-
posed limited partnership rollup transaction who en-
gages in the business of buying and selling limited
partnership interests in the secondary market shall be
required to disclose such ownership interests and any
potential conflicts of interests in such preliminary
communications;
(B) require the issuer to provide to holders of the secu-

rities that are the subject of the limited partnership rollup
transaction such list of the holders of the issuer’s securi-
ties as the Commission may determine in such form and
subject to such terms and conditions as the Commission
may specify;

(C) prohibit compensating any person soliciting
proxies, consents, or authorizations directly from security
holders concerning such a limited partnership rollup
transaction—

(i) on the basis of whether the solicited proxy, con-
sent, or authorization either approves or disapproves
the proposed limited partnership rollup transaction; or

(ii) contingent on the approval, disapproval, or
completion of the limited partnership rollup trans-
action;
(D) set forth disclosure requirements for soliciting

material distributed in connection with a limited partner-
ship rollup transaction, including requirements for clear,
concise, and comprehensible disclosure with respect to—

(i) any changes in the business plan, voting rights,
form of ownership interest, or the compensation of the
general partner in the proposed limited partnership
rollup transaction from each of the original limited
partnerships;

(ii) the conflicts of interest, if any, of the general
partner;

(iii) whether it is expected that there will be a sig-
nificant difference between the exchange values of the
limited partnerships and the trading price of the secu-
rities to be issued in the limited partnership rollup
transaction;

(iv) the valuation of the limited partnerships and
the method used to determine the value of the inter-
ests of the limited partners to be exchanged for the
securities in the limited partnership rollup trans-
action;
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(v) the differing risks and effects of the limited
partnership rollup transaction for investors in dif-
ferent limited partnerships proposed to be included,
and the risks and effects of completing the limited
partnership rollup transaction with less than all lim-
ited partnerships;

(vi) the statement by the general partner required
under subparagraph (E);

(vii) such other matters deemed necessary or
appropriate by the Commission;
(E) require a statement by the general partner as to

whether the proposed limited partnership rollup trans-
action is fair or unfair to investors in each limited partner-
ship, a discussion of the basis for that conclusion, and an
evaluation and a description by the general partner of
alternatives to the limited partnership rollup transaction,
such as liquidation;

(F) provide that, if the general partner or sponsor has
obtained any opinion (other than an opinion of counsel),
appraisal, or report that is prepared by an outside party
and that is materially related to the limited partnership
rollup transaction, such soliciting materials shall contain
or be accompanied by clear, concise, and comprehensible
disclosure with respect to—

(i) the analysis of the transaction, scope of review,
preparation of the opinion, and basis for and methods
of arriving at conclusions, and any representations
and undertakings with respect thereto;

(ii) the identity and qualifications of the person
who prepared the opinion, the method of selection of
such person, and any material past, existing, or con-
templated relationships between the person or any of
its affiliates and the general partner, sponsor, suc-
cessor, or any other affiliate;

(iii) any compensation of the preparer of such
opinion, appraisal, or report that is contingent on the
transaction’s approval or completion; and

(iv) any limitations imposed by the issuer on the
access afforded to such preparer to the issuer’s per-
sonnel, premises, and relevant books and records;
(G) provide that, if the general partner or sponsor has

obtained any opinion, appraisal, or report as described in
subparagraph (F) from any person whose compensation is
contingent on the transaction’s approval or completion or
who has not been given access by the issuer to its per-
sonnel and premises and relevant books and records, the
general partner or sponsor shall state the reasons therefor;

(H) provide that, if the general partner or sponsor has
not obtained any opinion on the fairness of the proposed
limited partnership rollup transaction to investors in each
of the affected partnerships, such soliciting materials shall
contain or be accompanied by a statement of such part-
ner’s or sponsor’s reasons for concluding that such an opin-
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ion is not necessary in order to permit the limited partners
to make an informed decision on the proposed transaction;

(I) require that the soliciting material include a clear,
concise, and comprehensible summary of the limited part-
nership rollup transaction (including a summary of the
matters referred to in clauses (i) through (vii) of subpara-
graph (D) and a summary of the matter referred to in sub-
paragraphs (F), (G), and (H)), with the risks of the limited
partnership rollup transaction set forth prominently in the
fore part thereof;

(J) provide that any solicitation or offering period with
respect to any proxy solicitation, tender offer, or informa-
tion statement in a limited partnership rollup transaction
shall be for not less than the lesser of 60 calendar days or
the maximum number of days permitted under applicable
State law; and

(K) contain such other provisions as the Commission
determines to be necessary or appropriate for the protec-
tion of investors in limited partnership rollup transactions.
(2) EXEMPTIONS.—The Commission may, consistent with

the public interest, the protection of investors, and the pur-
poses of this title, exempt by rule or order any security or class
of securities, any transaction or class of transactions, or any
person or class of persons, in whole or in part, conditionally or
unconditionally, from the requirements imposed pursuant to
paragraph (1) or from the definition contained in paragraph
(4).

(3) EFFECT ON COMMISSION AUTHORITY.—Nothing in this
subsection limits the authority of the Commission under sub-
section (a) or (d) or any other provision of this title or pre-
cludes the Commission from imposing, under subsection (a) or
(d) or any other provision of this title, a remedy or procedure
required to be imposed under this subsection.

(4) DEFINITION OF LIMITED PARTNERSHIP ROLLUP TRANS-
ACTION.—Except as provided in paragraph (5), as used in this
subsection, the term ‘‘limited partnership rollup transaction’’
means a transaction involving the combination or reorganiza-
tion of one or more limited partnerships, directly or indirectly,
in which—

(A) some or all of the investors in any of such limited
partnerships will receive new securities, or securities in
another entity, that will be reported under a transaction
reporting plan declared effective before the date of enact-
ment of this subsection by the Commission under section
11A;

(B) any of the investors’ limited partnership securities
are not, as of the date of filing, reported under a trans-
action reporting plan declared effective before the date of
enactment of this subsection by the Commission under sec-
tion 11A;

(C) investors in any of the limited partnerships in-
volved in the transaction are subject to a significant ad-
verse change with respect to voting rights, the term of
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existence of the entity, management compensation, or
investment objectives; and

(D) any of such investors are not provided an option
to receive or retain a security under substantially the
same terms and conditions as the original issue.
(5) EXCLUSIONS FROM DEFINITION.—Notwithstanding para-

graph (4), the term ‘‘limited partnership rollup transaction’’
does not include—

(A) a transaction that involves only a limited partner-
ship or partnerships having an operating policy or practice
of retaining cash available for distribution and reinvesting
proceeds from the sale, financing, or refinancing of assets
in accordance with such criteria as the Commission deter-
mines appropriate;

(B) a transaction involving only limited partnerships
wherein the interests of the limited partners are repur-
chased, recalled, or exchanged in accordance with the
terms of the preexisting limited partnership agreements
for securities in an operating company specifically identi-
fied at the time of the formation of the original limited
partnership;

(C) a transaction in which the securities to be issued
or exchanged are not required to be and are not registered
under the Securities Act of 1933;

(D) a transaction that involves only issuers that are
not required to register or report under section 12, both
before and after the transaction;

(E) a transaction, except as the Commission may oth-
erwise provide by rule for the protection of investors, in-
volving the combination or reorganization of one or more
limited partnerships in which a non-affiliated party suc-
ceeds to the interests of a general partner or sponsor, if—

(i) such action is approved by not less than 662⁄3
percent of the outstanding units of each of the partici-
pating limited partnerships; and

(ii) as a result of the transaction, the existing gen-
eral partners will receive only compensation to which
they are entitled as expressly provided for in the pre-
existing limited partnership agreements; or
(F) a transaction, except as the Commission may oth-

erwise provide by rule for the protection of investors, in
which the securities offered to investors are securities of
another entity that are reported under a transaction re-
porting plan declared effective before the date of enact-
ment of this subsection by the Commission under section
11A, if—

(i) such other entity was formed, and such class of
securities was reported and regularly traded, not less
than 12 months before the date on which soliciting
material is mailed to investors; and

(ii) the securities of that entity issued to investors
in the transaction do not exceed 20 percent of the total
outstanding securities of the entity, exclusive of any
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securities of such class held by or for the account of
the entity or a subsidiary of the entity.

REGISTRATION AND REGULATION OF BROKERS AND DEALERS

SEC. 15. ø78o¿ (a)(1) It shall be unlawful for any broker or
dealer which is either a person other than a natural person or a
natural person not associated with a broker or dealer which is a
person other than a natural person (other than such a broker or
dealer whose business is exclusively intrastate and who does not
make use of any facility of a national securities exchange) to make
use of the mails or any means or instrumentality of interstate com-
merce to effect any transactions in, or to induce or attempt to in-
duce the purchase or sale of, any security (other than an exempted
security or commercial paper, bankers’ acceptances, or commercial
bills) unless such broker or dealer is registered in accordance with
subsection (b) of this section.

(2) The Commission, by rule or order, as it deems consistent
with the public interest and the protection of investors, may condi-
tionally or unconditionally exempt from paragraph (1) of this sub-
section any broker or dealer or class of brokers or dealers specified
in such rule or order.

(b)(1) A broker or dealer may be registered by filing with the
Commission an application for registration in such form and con-
taining such information and documents concerning such broker or
dealer and any persons associated with such broker or dealer as
the Commission, by rule, may prescribe as necessary or appropriate
in the public interest or for the protection of investors. Within
forty-five days of the date of the filing of such application (or
within such longer period as to which the applicant consents), the
Commission shall—

(A) by order grant registration, or
(B) institute proceedings to determine whether registration

should be denied. Such proceedings shall include notice of the
grounds for denial under consideration and opportunity for
hearing and shall be concluded within one hundred twenty
days of the date of the filing of the application for registration.
At the conclusion of such proceedings, the Commission, by
order, shall grant or deny such registration. The order granting
registration shall not be effective until such broker or dealer
has become a member of a registered securities association, or
until such broker or dealer has become a member of a national
securities exchange if such broker or dealer effects transactions
solely on that exchange, unless the Commission has exempted
such broker or dealer, by rule or order, from such membership.
The Commission may extend the time for conclusion of such
proceedings for up to ninety days if it finds good cause for such
extension and publishes its reasons for so finding or for such
longer period as to which the applicant consents.

The Commission shall grant such registration if the Commission
finds that the requirements of this section are satisfied. The Com-
mission shall deny such registration if it does not make such a
finding or if it finds that if the applicant were so registered, its reg-
istration would be subject to suspension or revocation under para-
graph (4) of this subsection.
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(2)(A) An application for registration of a broker or dealer to
be formed or organized may be made by a broker or dealer to which
the broker or dealer to be formed or organized is to be the suc-
cessor. Such application, in such form as the Commission, by rule,
may prescribe, shall contain such information and documents con-
cerning the applicant, the successor, and any persons associated
with the applicant or the successor, as the Commission, by rule,
may prescribe as necessary or appropriate in the public interest or
for the protection of investors. The grant or denial of registration
to such an applicant shall be in accordance with the procedures set
forth in paragraph (1) of this subsection. If the Commission grants
such registration, the registration shall terminate on the forty-fifth
day after the effective date thereof, unless prior thereto the suc-
cessor shall, in accordance with such rules and regulations as the
Commission may prescribe, adopt the application for registration
as its own.

(B) Any person who is a broker or dealer solely by reason of
acting as a municipal securities dealer or municipal securities
broker, who so acts through a separately identifiable department or
division, and who so acted in such a manner on the date of enact-
ment of the Securities Acts Amendments of 1975, may, in accord-
ance with such terms and conditions as the Commission, by rule,
prescribes as necessary and appropriate in the public interest and
for the protection of investors, register such separately identifiable
department or division in accordance with this subsection. If any
such department or division is so registered, the department or
division and not such person himself shall be the broker or dealer
for purposes of this title.

(C) Within six months of the date of the granting of registra-
tion to a broker or dealer, the Commission, or upon the authoriza-
tion and direction of the Commission, a registered securities asso-
ciation or national securities exchange of which such broker or
dealer is a member, shall conduct an inspection of the broker or
dealer to determine whether it is operating in conformity with the
provisions of this title and the rules and regulations thereunder:
Provided, however, That the Commission may delay such inspection
of any class of brokers or dealers for a period not to exceed six
months.

(3) Any provision of this title (other than section 5 and sub-
section (a) of this section) which prohibits any act, practice, or
course of business if the mails or any means or instrumentality of
interstate commerce is used in connection therewith shall also pro-
hibit any such act, practice, or course of business by any registered
broker or dealer or any person acting on behalf of such a broker
or dealer, irrespective of any use of the mails or any means or
instrumentality of interstate commerce in connection therewith.

(4) The Commission, by order, shall censure, place limitations
on the activities, functions, or operations of, suspend for a period
not exceeding twelve months, or revoke the registration of any
broker or dealer if it finds, on the record after notice and oppor-
tunity for hearing, that such censure, placing of limitations, sus-
pension, or revocation is in the public interest and that such broker
or dealer, whether prior or subsequent to becoming such, or any
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person associated with such broker or dealer, whether prior or sub-
sequent to becoming so associated—

(A) has willfully made or caused to be made in any appli-
cation for registration or report required to be filed with the
Commission or with any other appropriate regulatory agency
under this title, or in any proceeding before the Commission
with respect to registration, any statement which was at the
time and in the light of the circumstances under which it was
made false or misleading with respect to any material fact, or
has omitted to state in any such application or report any
material fact which is required to be stated therein.

(B) has been convicted within ten years preceding the fil-
ing of any application for registration or at any time thereafter
of any felony or misdemeanor or of a substantially equivalent
crime by a foreign court of competent jurisdiction which the
Commission finds—

(i) involves the purchase or sale of any security, the
taking of a false oath, the making of a false report, brib-
ery, perjury, burglary, any substantially equivalent activ-
ity however denominated by the laws of the relevant for-
eign government, or conspiracy to commit any such of-
fense;

(ii) arises out of the conduct of the business of a
broker, dealer, municipal securities dealer, government
securities broker, government securities dealer, investment
adviser, bank, insurance company, fiduciary, transfer
agent, foreign person performing a function substantially
equivalent to any of the above, or entity or person required
to be registered under the Commodity Exchange Act (7
U.S.C. 1 et seq.) or any substantially equivalent foreign
statute or regulation;

(iii) involves the larceny, theft, robbery, extortion, for-
gery, counterfeiting, fraudulent concealment, embezzle-
ment, fraudulent conversion, or misappropriation of funds,
or securities, or substantially equivalent activity however
denominated by the laws of the relevant foreign govern-
ment; or

(iv) involves the violation of section 152, 1341, 1342, or
1343 or chapter 25 or 47 of title 18, United States Code,
or a violation of a substantially equivalent foreign statute.
(C) is permanently or temporarily enjoined by order, judg-

ment, or decree of any court of competent jurisdiction from act-
ing as an investment adviser, underwriter, broker, dealer, mu-
nicipal securities dealer, government securities broker, govern-
ment securities dealer, transfer agent, foreign person per-
forming a function substantially equivalent to any of the above,
or entity or person required to be registered under the Com-
modity Exchange Act or any substantially equivalent foreign
statute or regulation, or as an affiliated person or employee of
any investment company, bank, insurance company, foreign
entity substantially equivalent to any of the above, or entity or
person required to be registered under the Commodity Ex-
change Act or any substantially equivalent foreign statute or
regulation, or from engaging in or continuing any conduct or
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practice in connection with any such activity, or in connection
with the purchase or sale of any security.

(D) has willfully violated any provision of the Securities
Act of 1933, the Investment Advisers Act of 1940, the Invest-
ment Company Act of 1940, the Commodity Exchange Act, this
title, the rules or regulations under any of such statutes, or the
rules of the Municipal Securities Rulemaking Board, or is un-
able to comply with any such provision.

(E) has willfully aided, abetted, counseled, commanded, in-
duced, or procured the violation by any other person of any
provision of the Securities Act of 1933, the Investment Advis-
ers Act of 1940, the Investment Company Act of 1940, the
Commodity Exchange Act, this title, the rules or regulations
under any of such statutes, or the rules of the Municipal Secu-
rities Rulemaking Board, or has failed reasonably to supervise,
with a view to preventing violations of the provisions of such
statutes, rules, and regulations, another person who commits
such a violation, if such other person is subject to his super-
vision. For the purposes of this subparagraph (E) no person
shall be deemed to have failed reasonably to supervise any
other person, if—

(i) there have been established procedures, and a sys-
tem for applying such procedures, which would reasonably
be expected to prevent and detect, insofar as practicable,
any such violation by such other person, and

(ii) such person has reasonably discharged the duties
and obligations incumbent upon him by reason of such pro-
cedures and system without reasonable cause to believe
that such procedures and system were not being complied
with.
(F) is subject to an order of the Commission entered pursu-

ant to paragraph (6) of this subsection (b) barring or sus-
pending the right of such person to be associated with a broker
or dealer.

(G) has been found by a foreign financial regulatory au-
thority to have—

(i) made or caused to be made in any application for
registration or report required to be filed with a foreign
financial regulatory authority, or in any proceeding before
a foreign financial regulatory authority with respect to reg-
istration, any statement that was at the time and in the
light of the circumstances under which it was made false
or misleading with respect to any material fact, or has
omitted to state in any application or report to the foreign
financial regulatory authority any material fact that is re-
quired to be stated therein;

(ii) violated any foreign statute or regulation regarding
transactions in securities, or contracts of sale of a com-
modity for future delivery, traded on or subject to the rules
of a contract market or any board of trade;

(iii) aided, abetted, counseled, commanded, induced, or
procured the violation by any person of any provision of
any statutory provisions enacted by a foreign government,
or rules or regulations thereunder, empowering a foreign
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financial regulatory authority regarding transactions in
securities, or contracts of sale of a commodity for future
delivery, traded on or subject to the rules of a contract
market or any board of trade, or has been found, by a for-
eign financial regulatory authority, to have failed reason-
ably to supervise, with a view to preventing violations of
such statutory provisions, rules, and regulations, another
person who commits such a violation, if such other person
is subject to his supervision.

(5) Pending final determination whether any registration
under this subsection shall be revoked, the Commission, by order,
may suspend such registration, if such suspension appears to the
Commission, after notice and opportunity for hearing, to be nec-
essary or appropriate in the public interest or for the protection of
investors. Any registered broker or dealer may, upon such terms
and conditions as the Commission deems necessary or appropriate
in the public interest or for the protection of investors, withdraw
from registration by filing a written notice of withdrawal with the
Commission. If the Commission finds that any registered broker or
dealer is no longer in existence or has ceased to do business as a
broker or dealer, the Commission, by order, shall cancel the reg-
istration of such broker or dealer.

(6)(A) With respect to any person who is associated, who is
seeking to become associated, or, at the time of the alleged mis-
conduct, who was associated or was seeking to become associated
with a broker or dealer, or any person participating, or, at the time
of the alleged misconduct, who was participating, in an offering of
any penny stock, the Commission, by order, shall censure, place
limitations on the activities or functions of such person, or suspend
for a period not exceeding 12 months, or bar such person from
being associated with a broker or dealer, or from participating in
an offering of penny stock, if the Commission finds, on the record
after notice and opportunity for a hearing, that such censure, plac-
ing of limitations, suspension, or bar is in the public interest and
that such person—

(i) has committed or omitted any act or omission enumer-
ated in subparagraph (A), (D), (E), or (G) of paragraph (4) of
this subsection;

(ii) has been convicted of any offense specified in subpara-
graph (B) of such paragraph (4) within 10 years of the com-
mencement of the proceedings under this paragraph; or

(iii) is enjoined from any action, conduct, or practice speci-
fied in subparagraph (C) of such paragraph (4).
(B) It shall be unlawful—

(i) for any person as to whom an order under subpara-
graph (A) is in effect, without the consent of the Commission,
willfully to become, or to be, associated with a broker or dealer
in contravention of such order, or to participate in an offering
of penny stock in contravention of such order;

(ii) for any broker or dealer to permit such a person, with-
out the consent of the Commission, to become or remain, a per-
son associated with the broker or dealer in contravention of
such order, if such broker or dealer knew, or in the exercise of
reasonable care should have known, of such order; or
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(iii) for any broker or dealer to permit such a person, with-
out the consent of the Commission, to participate in an offering
of penny stock in contravention of such order, if such broker
or dealer knew, or in the exercise of reasonable care should
have known, of such order and of such participation.
(C) For purposes of this paragraph, the term ‘‘person partici-

pating in an offering of penny stock’’ includes any person acting as
any promoter, finder, consultant, agent, or other person who en-
gages in activities with a broker, dealer, or issuer for purposes of
the issuance or trading in any penny stock, or inducing or attempt-
ing to induce the purchase or sale of any penny stock. The Commis-
sion may, by rule or regulation, define such term to include other
activities, and may, by rule, regulation, or order, exempt any per-
son or class of persons, in whole or in part, conditionally or uncon-
ditionally, from such term.

(7) No registered broker or dealer or government securities
broker or government securities dealer registered (or required to
register) under section 15C(a)(1)(A) shall effect any transaction in,
or induce the purchase or sale of, any security unless such broker
or dealer meets such standards of operational capability and such
broker or dealer and all natural persons associated with such
broker or dealer meet such standards of training, experience, com-
petence, and such other qualifications as the Commission finds nec-
essary or appropriate in the public interest or for the protection of
investors. The Commission shall establish such standards by rules
and regulations, which may—

(A) specify that all or any portion of such standards shall
be applicable to any class of brokers and dealers and persons
associated with brokers and dealers;

require persons in any such class to pass tests prescribed in
accordance with such rules and regulations, which tests shall,
with respect to any class of partners, officers, or supervisory
employees (which latter term may be defined by the Commis-
sion’s rules and regulations and as so defined shall include
branch managers of brokers or dealers) engaged in the man-
agement of the broker or dealer, include questions relating to
bookkeeping, accounting, internal control over cash and securi-
ties, supervision of employees, maintenance of records, and
other appropriate matters; and

(C) provide that persons in any such class other than bro-
kers and dealers and partners, officers, and supervisory em-
ployees of brokers or dealers, may be qualified solely on the
basis of compliance with such standards of training and such
other qualifications as the Commission finds appropriate.

The Commission, by rule, may prescribe reasonable fees and
charges to defray its costs in carrying out this paragraph, includ-
ing, but not limited to, fees for any test administered by it or under
its direction. The Commission may cooperate with registered secu-
rities associations and national securities exchanges in devising
and administering tests and may require registered brokers and
dealers and persons associated with such brokers and dealers to
pass tests administered by or on behalf of any such association or
exchange and to pay such association or exchange reasonable fees
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1 Margins so in law.

or charges to defray the costs incurred by such association or ex-
change in administering such tests.

(8) It shall be unlawful for any registered broker or dealer to
effect any transaction in, or induce or attempt to induce the pur-
chase or sale of, any security (other than commercial paper, bank-
ers’ acceptances, or commercial bills), unless such broker or dealer
is a member of a securities association registered pursuant to sec-
tion 15A of this title or effects transactions in securities solely on
a national securities exchange of which it is a member.

(9) The Commission by rule or order, as it deems consistent
with the public interest and the protection of investors, may condi-
tionally or unconditionally exempt from paragraph (8) of this sub-
section any broker or dealer or class of brokers or dealers specified
in such rule or order.

(10) For the purposes of determining whether a person is sub-
ject to a statutory disqualification under section 6(c)(2), 15A(g)(2),
or 17A(b)(4)(A) of this title, the term ‘‘Commission’’ in paragraph
(4)(B) of this subsection shall mean ‘‘exchange’’, ‘‘association’’, or
‘‘clearing agency’’, respectively.

(11) 1 BROKER/DEALER REGISTRATION WITH RESPECT TO
TRANSACTIONS IN SECURITY FUTURES PRODUCTS.—

(A) NOTICE REGISTRATION.—
(i) CONTENTS OF NOTICE.—Notwithstanding para-

graphs (1) and (2), a broker or dealer required to reg-
ister only because it effects transactions in security fu-
tures products on an exchange registered pursuant to
section 6(g) may register for purposes of this section
by filing with the Commission a written notice in such
form and containing such information concerning such
broker or dealer and any persons associated with such
broker or dealer as the Commission, by rule, may pre-
scribe as necessary or appropriate in the public inter-
est or for the protection of investors. A broker or
dealer may not register under this paragraph unless
that broker or dealer is a member of a national securi-
ties association registered under section 15A(k).

(ii) IMMEDIATE EFFECTIVENESS.—Such registration
shall be effective contemporaneously with the submis-
sion of notice, in written or electronic form, to the
Commission, except that such registration shall not be
effective if the registration would be subject to suspen-
sion or revocation under paragraph (4).

(iii) SUSPENSION.—Such registration shall be sus-
pended immediately if a national securities association
registered pursuant to section 15A(k) of this title sus-
pends the membership of that broker or dealer.

(iv) TERMINATION.—Such registration shall be ter-
minated immediately if any of the above stated condi-
tions for registration set forth in this paragraph are no
longer satisfied.
(B) EXEMPTIONS FOR REGISTERED BROKERS AND DEAL-

ERS.—A broker or dealer registered pursuant to the
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requirements of subparagraph (A) shall be exempt from
the following provisions of this title and the rules there-
under with respect to transactions in security futures
products:

(i) Section 8.
(ii) Section 11.
(iii) Subsections (c)(3) and (c)(5) of this section.
(iv) Section 15B.
(v) Section 15C.
(vi) Subsections (d), (e), (f ), (g), (h), and (i) of sec-

tion 17.
(12) 1 EXEMPTION FOR SECURITY FUTURES PRODUCT EX-

CHANGE MEMBERS.—
(A) REGISTRATION EXEMPTION.—A natural person shall

be exempt from the registration requirements of this sec-
tion if such person—

(i) is a member of a designated contract market
registered with the Commission as an exchange pursu-
ant to section 6(g);

(ii) effects transactions only in securities on the
exchange of which such person is a member; and

(iii) does not directly accept or solicit orders from
public customers or provide advice to public customers
in connection with the trading of security futures
products.
(B) OTHER EXEMPTIONS.—A natural person exempt

from registration pursuant to subparagraph (A) shall also
be exempt from the following provisions of this title and
the rules thereunder:

(i) Section 8.
(ii) Section 11.
(iii) Subsections (c)(3), (c)(5), and (e) of this sec-

tion.
(iv) Section 15B.
(v) Section 15C.
(vi) Subsections (d), (e), (f ), (g), (h), and (i) of sec-

tion 17.
(c)(1)(A) No broker or dealer shall make use of the mails or any

means or instrumentality of interstate commerce to effect any
transaction in, or to induce or attempt to induce the purchase or
sale of, any security (other than commercial paper, bankers’ accept-
ances, or commercial bills) otherwise than on a national securities
exchange of which it is a member, or any security-based swap
agreement (as defined in section 206B of the Gramm-Leach-Bliley
Act), by means of any manipulative, deceptive, or other fraudulent
device or contrivance.

(B) No municipal securities dealer shall make use of the mails
or any means or instrumentality of interstate commerce to effect
any transaction in, or to induce or attempt to induce the purchase
or sale of, any municipal security or any security-based swap agree-
ment (as defined in section 206B of the Gramm-Leach-Bliley Act)
involving a municipal security by means of any manipulative,
deceptive, or other fraudulent device or contrivance.
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(C) No government securities broker or government securities
dealer shall make use of the mails or any means or instrumentality
of interstate commerce to effect any transaction in, or to induce or
to attempt to induce the purchase or sale of, any government secu-
rity or any security-based swap agreement (as defined in section
206B of the Gramm-Leach-Bliley Act) involving a government secu-
rity by means of any manipulative, deceptive, or other fraudulent
device or contrivance.

(2)(A) No broker or dealer shall make use of the mails or any
means or instrumentality of interstate commerce to effect any
transaction in, or to induce or attempt to induce the purchase or
sale of, any security (other than an exempted security or commer-
cial paper, bankers’ acceptances, or commercial bills) otherwise
than on a national securities exchange of which it is a member, in
connection with which such broker or dealer engages in any fraud-
ulent, deceptive, or manipulative act or practice, or makes any ficti-
tious quotation.

(B) No municipal securities dealer shall make use of the mails
or any means or instrumentality of interstate commerce to effect
any transaction in, or to induce or attempt to induce the purchase
or sale of, any municipal security in connection with which such
municipal securities dealer engages in any fraudulent, deceptive, or
manipulative act or practice, or makes any fictitious quotation.

(C) No government securities broker or government securities
dealer shall make use of the mails or any means or instrumentality
of interstate commerce to effect any transaction in, or induce or at-
tempt to induce the purchase or sale of, any government security
in connection with which such government securities broker or gov-
ernment securities dealer engages in any fraudulent, deceptive, or
manipulative act or practice, or makes any fictitious quotation.

(D) The Commission shall, for the purposes of this paragraph,
by rules and regulations define, and prescribe means reasonably
designed to prevent, such acts and practices as are fraudulent,
deceptive, or manipulative and such quotations as are fictitious.

(E) The Commission shall, prior to adopting any rule or regula-
tion under subparagraph (C), consult with and consider the views
of the Secretary of the Treasury and each appropriate regulatory
agency. If the Secretary of the Treasury or any appropriate regu-
latory agency comments in writing on a proposed rule or regulation
of the Commission under such subparagraph (C) that has been
published for comment, the Commission shall respond in writing to
such written comment before adopting the proposed rule. If the
Secretary of the Treasury determines, and notifies the Commission,
that such rule or regulation, if implemented, would, or as applied
does (i) adversely affect the liquidity or efficiency of the market for
government securities; or (ii) impose any burden on competition not
necessary or appropriate in furtherance of the purposes of this sec-
tion, the Commission shall, prior to adopting the proposed rule or
regulation, find that such rule or regulation is necessary and
appropriate in furtherance of the purposes of this section notwith-
standing the Secretary’s determination.

(3)(A) No broker or dealer (other than a government securities
broker or government securities dealer, except a registered broker
or dealer) shall make use of the mails or any means or instrumen-
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tality of interstate commerce to effect any transaction in, or to in-
duce or attempt to induce the purchase or sale of, any security
(other than an exempted security (except a government security) or
commercial paper, bankers’ acceptances, or commercial bills) in
contravention of such rules and regulations as the Commission
shall prescribe as necessary or appropriate in the public interest or
for the protection of investors to provide safeguards with respect to
the financial responsibility and related practices of brokers and
dealers including, but not limited to, the acceptance of custody and
use of customers’ securities and the carrying and use of customers’
deposits or credit balances. Such rules and regulations shall (A) re-
quire the maintenance of reserves with respect to customers’ depos-
its or credit balances, and (B) no later than September 1, 1975,
establish minimum financial responsibility requirements for all
brokers and dealers.

(B) Consistent with this title, the Commission, in consultation
with the Commodity Futures Trading Commission, shall issue such
rules, regulations, or orders as are necessary to avoid duplicative
or conflicting regulations applicable to any broker or dealer reg-
istered with the Commission pursuant to section 15(b) (except
paragraph (11) thereof ), that is also registered with the Commodity
Futures Trading Commission pursuant to section 4f(a) of the Com-
modity Exchange Act (except paragraph (2) thereof ), with respect
to the application of: (i) the provisions of section 8, section 15(c)(3),
and section 17 of this title and the rules and regulations there-
under related to the treatment of customer funds, securities, or
property, maintenance of books and records, financial reporting, or
other financial responsibility rules, involving security futures prod-
ucts; and (ii) similar provisions of the Commodity Exchange Act
and rules and regulations thereunder involving security futures
products.

(4) If the Commission finds, after notice and opportunity for a
hearing, that any person subject to the provisions of section 12, 13,
14, or subsection (d) of section 15 of this title or any rule or regula-
tion thereunder has failed to comply with any such provision, rule,
or regulation in any material respect, the Commission may publish
its findings and issue an order requiring such person, and any per-
son who was a cause of the failure to comply due to an act or omis-
sion the person knew or should have known would contribute to
the failure to comply, to comply, or to take steps to effect compli-
ance, with such provision or such rule or regulation thereunder
upon such terms and conditions and within such time as the Com-
mission may specify in such order.

(5) No dealer (other than a specialist registered on a national
securities exchange) acting in the capacity of market maker or oth-
erwise shall make use of the mails or any means or instrumen-
tality of interstate commerce to effect any transaction in, or to in-
duce or attempt to induce the purchase or sale of, any security
(other than an exempted security or a municipal security) in con-
travention of such specified and appropriate standards with respect
to dealing as the Commission, by rule, shall prescribe as necessary
or appropriate in the public interest and for the protection of inves-
tors, to maintain fair and orderly markets, or to remove impedi-
ments to and perfect the mechanism of a national market system.
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Under the rules of the Commission a dealer in a security may be
prohibited from acting as broker in that security.

(6) No broker or dealer shall make use of the mails or any
means or instrumentality of interstate commerce to effect any
transaction in, or to induce or attempt to induce the purchase or
sale of, any security (other than an exempted security, municipal
security, commercial paper, bankers’ acceptances, or commercial
bills) in contravention of such rules and regulations as the Com-
mission shall prescribe as necessary or appropriate in the public in-
terest and for the protection of investors or to perfect or remove
impediments to a national system for the prompt and accurate
clearance and settlement of securities transactions, with respect to
the time and method of, and the form and format of documents
used in connection with, making settlements of and payments for
transactions in securities, making transfers and deliveries of secu-
rities, and closing accounts. Nothing in this paragraph shall be con-
strued (A) to affect the authority of the Board of Governors of the
Federal Reserve System, pursuant to section 7 of this title, to pre-
scribe rules and regulations for the purpose of preventing the
excessive use of credit for the purchase or carrying of securities, or
(B) to authorize the Commission to prescribe rules or regulations
for such purpose.

(7) In connection with any bid for or purchase of a government
security related to an offering of government securities by or on be-
half of an issuer, no government securities broker, government
securities dealer, or bidder for or purchaser of securities in such of-
fering shall knowingly or willfully make any false or misleading
written statement or omit any fact necessary to make any written
statement made not misleading.

(8) PROHIBITION OF REFERRAL FEES.—No broker or dealer, or
person associated with a broker or dealer, may solicit or accept, di-
rectly or indirectly, remuneration for assisting an attorney in ob-
taining the representation of any person in any private action aris-
ing under this title or under the Securities Act of 1933.

(d) Each issuer which has filed a registration statement con-
taining an undertaking which is or becomes operative under this
subsection as in effect prior to the date of enactment of the Securi-
ties Acts Amendments of 1964, and each issuer which shall after
such date file a registration statement which has become effective
pursuant to the Securities Act of 1933, as amended, shall file with
the Commission, in accordance with such rules and regulations as
the Commission may prescribe as necessary or appropriate in the
public interest or for the protection of investors, such supple-
mentary and periodic information, documents, and reports as may
be required pursuant to section 13 of this title in respect of a secu-
rity registered pursuant to section 12 of this title. The duty to file
under this subsection shall be automatically suspended if and so
long as any issue of securities of such issuer is registered pursuant
to section 12 of this title. The duty to file under this subsection
shall also be automatically suspended as to any fiscal year, other
than the fiscal year within which such registration statement be-
came effective, if, at the beginning of such fiscal year, the securities
of each class to which the registration statement relates are held
of record by less than three hundred persons. For the purposes of
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this subsection, the term ‘‘class’’ shall be construed to include all
securities of an issuer which are of substantially similar character
and the holders of which enjoy substantially similar rights and
privileges. The Commission may, for the purpose of this subsection,
define by rules and regulations the term ‘‘held of record’’ as it
deems necessary or appropriate in the public interest or for the
protection of investors in order to prevent circumvention of the pro-
visions of this subsection. Nothing in this subsection shall apply to
securities issued by a foreign government or political subdivision
thereof.

(e) The Commission, by rule, as it deems necessary or appro-
priate in the public interest and for the protection of investors or
to assure equal regulation, may require any member of a national
securities exchange not required to register under section 15 of this
title and any person associated with any such member to comply
with any provision of this title (other than section 15(a)) or the
rules or regulations thereunder which by its terms regulates or
prohibits any act, practice, or course of business by a ‘‘broker or
dealer’’ or ‘‘registered broker or dealer’’ or a ‘‘person associated with
a broker or dealer,’’ respectively.

(f) Every registered broker or dealer shall establish, maintain,
and enforce written policies and procedures reasonably designed,
taking into consideration the nature of such broker’s or dealer’s
business, to prevent the misuse in violation of this title, or the
rules or regulations thereunder, of material, nonpublic information
by such broker or dealer or any person associated with such broker
or dealer. The Commission, as it deems necessary or appropriate
in the public interest or for the protection of investors, shall adopt
rules or regulations to require specific policies or procedures rea-
sonably designed to prevent misuse in violation of this title (or the
rules or regulations thereunder) of material, nonpublic information.

(g) REQUIREMENTS FOR TRANSACTIONS IN PENNY STOCKS.—
(1) IN GENERAL.—No broker or dealer shall make use of

the mails or any means or instrumentality of interstate com-
merce to effect any transaction in, or to induce or attempt to
induce the purchase or sale of, any penny stock by any cus-
tomer except in accordance with the requirements of this sub-
section and the rules and regulations prescribed under this
subsection.

(2) RISK DISCLOSURE WITH RESPECT TO PENNY STOCKS.—
Prior to effecting any transaction in any penny stock, a broker
or dealer shall give the customer a risk disclosure document
that—

(A) contains a description of the nature and level of
risk in the market for penny stocks in both public offerings
and secondary trading;

(B) contains a description of the broker’s or dealer’s
duties to the customer and of the rights and remedies
available to the customer with respect to violations of such
duties or other requirements of Federal securities laws;

(C) contains a brief, clear, narrative description of a
dealer market, including ‘‘bid’’ and ‘‘ask’’ prices for penny
stocks and the significance of the spread between the bid
and ask prices;



170Sec. 15 SECURITIES EXCHANGE ACT OF 1934

(D) contains the toll free telephone number for inquir-
ies on disciplinary actions established pursuant to section
15A(i) of this title;

(E) defines significant terms used in the disclosure
document or in the conduct of trading in penny stocks; and

(F) contains such other information, and is in such
form (including language, type size, and format), as the
Commission shall require by rule or regulation.
(3) COMMISSION RULES RELATING TO DISCLOSURE.—The

Commission shall adopt rules setting forth additional stand-
ards for the disclosure by brokers and dealers to customers of
information concerning transactions in penny stocks. Such
rules—

(A) shall require brokers and dealers to disclose to
each customer, prior to effecting any transaction in, and at
the time of confirming any transaction with respect to any
penny stock, in accordance with such procedures and
methods as the Commission may require consistent with
the public interest and the protection of investors—

(i) the bid and ask prices for penny stock, or such
other information as the Commission may, by rule, re-
quire to provide customers with more useful and reli-
able information relating to the price of such stock;

(ii) the number of shares to which such bid and
ask prices apply, or other comparable information re-
lating to the depth and liquidity of the market for
such stock; and

(iii) the amount and a description of any com-
pensation that the broker or dealer and the associated
person thereof will receive or has received in connec-
tion with such transaction;
(B) shall require brokers and dealers to provide, to

each customer whose account with the broker or dealer
contains penny stocks, a monthly statement indicating the
market value of the penny stocks in that account or indi-
cating that the market value of such stock cannot be deter-
mined because of the unavailability of firm quotes; and

(C) may, as the Commission finds necessary or appro-
priate in the public interest or for the protection of inves-
tors, require brokers and dealers to disclose to customers
additional information concerning transactions in penny
stocks.
(4) EXEMPTIONS.—The Commission, as it determines con-

sistent with the public interest and the protection of investors,
may by rule, regulation, or order exempt in whole or in part,
conditionally or unconditionally, any person or class of persons,
or any transaction or class of transactions, from the require-
ments of this subsection. Such exemptions shall include an
exemption for brokers and dealers based on the minimal per-
centage of the broker’s or dealer’s commissions, commission-
equivalents, and markups received from transactions in penny
stocks.

(5) REGULATIONS.—It shall be unlawful for any person to
violate such rules and regulations as the Commission shall
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prescribe in the public interest or for the protection of inves-
tors or to maintain fair and orderly markets—

(A) as necessary or appropriate to carry out this sub-
section; or

(B) as reasonably designed to prevent fraudulent,
deceptive, or manipulative acts and practices with respect
to penny stocks.

(h) LIMITATIONS ON STATE LAW.—
(1) CAPITAL, MARGIN, BOOKS AND RECORDS, BONDING, AND

REPORTS.—No law, rule, regulation, or order, or other adminis-
trative action of any State or political subdivision thereof shall
establish capital, custody, margin, financial responsibility,
making and keeping records, bonding, or financial or oper-
ational reporting requirements for brokers, dealers, municipal
securities dealers, government securities brokers, or govern-
ment securities dealers that differ from, or are in addition to,
the requirements in those areas established under this title.
The Commission shall consult periodically the securities com-
missions (or any agency or office performing like functions) of
the States concerning the adequacy of such requirements as
established under this title.

(2) DE MINIMIS TRANSACTIONS BY ASSOCIATED PERSONS.—
No law, rule, regulation, or order, or other administrative ac-
tion of any State or political subdivision thereof may prohibit
an associated person of a broker or dealer from effecting a
transaction described in paragraph (3) for a customer in such
State if—

(A) such associated person is not ineligible to register
with such State for any reason other than such a trans-
action;

(B) such associated person is registered with a reg-
istered securities association and at least one State; and

(C) the broker or dealer with which such person is
associated is registered with such State.
(3) DESCRIBED TRANSACTIONS.—

(A) IN GENERAL.—A transaction is described in this
paragraph if—

(i) such transaction is effected—
(I) on behalf of a customer that, for 30 days

prior to the day of the transaction, maintained an
account with the broker or dealer; and

(II) by an associated person of the broker or
dealer—

(aa) to which the customer was assigned
for 14 days prior to the day of the transaction;
and

(bb) who is registered with a State in
which the customer was a resident or was
present for at least 30 consecutive days dur-
ing the 1-year period prior to the day of the
transaction; or

(ii) the transaction is effected—
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(I) on behalf of a customer that, for 30 days
prior to the day of the transaction, maintained an
account with the broker or dealer; and

(II) during the period beginning on the date
on which such associated person files an applica-
tion for registration with the State in which the
transaction is effected and ending on the earlier
of—

(aa) 60 days after the date on which the
application is filed; or

(bb) the date on which such State notifies
the associated person that it has denied the
application for registration or has stayed the
pendency of the application for cause.

(B) RULES OF CONSTRUCTION.—For purposes of sub-
paragraph (A)(i)(II)—

(i) each of up to 3 associated persons of a broker
or dealer who are designated to effect transactions
during the absence or unavailability of the principal
associated person for a customer may be treated as an
associated person to which such customer is assigned;
and

(ii) if the customer is present in another State for
30 or more consecutive days or has permanently
changed his or her residence to another State, a trans-
action is not described in this paragraph, unless the
associated person of the broker or dealer files an appli-
cation for registration with such State not later than
10 business days after the later of the date of the
transaction, or the date of the discovery of the pres-
ence of the customer in the other State for 30 or more
consecutive days or the change in the
customer’s residence.

(i) RULEMAKING TO EXTEND REQUIREMENTS TO NEW HYBRID
PRODUCTS.—

(1) CONSULTATION.—Prior to commencing a rulemaking
under this subsection, the Commission shall consult with and
seek the concurrence of the Board concerning the imposition of
broker or dealer registration requirements with respect to any
new hybrid product. In developing and promulgating rules
under this subsection, the Commission shall consider the views
of the Board, including views with respect to the nature of the
new hybrid product; the history, purpose, extent, and appro-
priateness of the regulation of the new product under the Fed-
eral banking laws; and the impact of the proposed rule on the
banking industry.

(2) LIMITATION.—The Commission shall not—
(A) require a bank to register as a broker or dealer

under this section because the bank engages in any trans-
action in, or buys or sells, a new hybrid product; or

(B) bring an action against a bank for a failure to com-
ply with a requirement described in subparagraph (A),

unless the Commission has imposed such requirement by rule
or regulation issued in accordance with this section.



173 Sec. 15SECURITIES EXCHANGE ACT OF 1934

(3) CRITERIA FOR RULEMAKING.—The Commission shall not
impose a requirement under paragraph (2) of this subsection
with respect to any new hybrid product unless the Commission
determines that—

(A) the new hybrid product is a security; and
(B) imposing such requirement is necessary and

appropriate in the public interest and for the protection of
investors.
(4) CONSIDERATIONS.—In making a determination under

paragraph (3), the Commission shall consider—
(A) the nature of the new hybrid product; and
(B) the history, purpose, extent, and appropriateness

of the regulation of the new hybrid product under the Fed-
eral securities laws and under the Federal banking laws.
(5) OBJECTION TO COMMISSION REGULATION.—

(A) FILING OF PETITION FOR REVIEW.—The Board may
obtain review of any final regulation described in para-
graph (2) in the United States Court of Appeals for the
District of Columbia Circuit by filing in such court, not
later than 60 days after the date of publication of the final
regulation, a written petition requesting that the regula-
tion be set aside. Any proceeding to challenge any such
rule shall be expedited by the Court of Appeals.

(B) TRANSMITTAL OF PETITION AND RECORD.—A copy of
a petition described in subparagraph (A) shall be trans-
mitted as soon as possible by the Clerk of the Court to an
officer or employee of the Commission designated for that
purpose. Upon receipt of the petition, the Commission
shall file with the court the regulation under review and
any documents referred to therein, and any other relevant
materials prescribed by the court.

(C) EXCLUSIVE JURISDICTION.—On the date of the fil-
ing of the petition under subparagraph (A), the court has
jurisdiction, which becomes exclusive on the filing of the
materials set forth in subparagraph (B), to affirm and en-
force or to set aside the regulation at issue.

(D) STANDARD OF REVIEW.—The court shall determine
to affirm and enforce or set aside a regulation of the Com-
mission under this subsection, based on the determination
of the court as to whether—

(i) the subject product is a new hybrid product, as
defined in this subsection;

(ii) the subject product is a security; and
(iii) imposing a requirement to register as a

broker or dealer for banks engaging in transactions in
such product is appropriate in light of the history, pur-
pose, and extent of regulation under the Federal secu-
rities laws and under the Federal banking laws, giving
deference neither to the views of the Commission nor
the Board.
(E) JUDICIAL STAY.—The filing of a petition by the

Board pursuant to subparagraph (A) shall operate as a ju-
dicial stay, until the date on which the determination of
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1 The Gramm-Leach-Bliley Act was enacted on November 12, 1999 (P.L. 106–102; 113 Stat.
1338).

2 Subsection (i), as added by section 303(f) of the Commodity Futures Modernization Act of
2000 (114 Stat. 2763A–455), as enacted into law by section 1(a)(5) of Public Law 106–554, prob-
ably should have been designated as (j).

the court is final (including any appeal of such determina-
tion).

(F) OTHER AUTHORITY TO CHALLENGE.—Any aggrieved
party may seek judicial review of the Commission’s rule-
making under this subsection pursuant to section 25 of
this title.
(6) DEFINITIONS.—For purposes of this subsection:

(A) NEW HYBRID PRODUCT.—The term ‘‘new hybrid
product’’ means a product that—

(i) was not subjected to regulation by the Commis-
sion as a security prior to the date of the enactment
of the Gramm-Leach-Bliley Act 1;

(ii) is not an identified banking product as such
term is defined in section 206 of such Act; and

(iii) is not an equity swap within the meaning of
section 206(a)(6) of such Act.
(B) BOARD.—The term ‘‘Board’’ means the Board of

Governors of the Federal Reserve System.
(i) 2 The authority of the Commission under this section with

respect to security-based swap agreements (as defined in section
206B of the Gramm-Leach-Bliley Act) shall be subject to the
restrictions and limitations of section 3A(b) of this title.

REGISTERED SECURITIES ASSOCIATIONS

SEC. 15A. ø78o–3¿ (a) An association of brokers and dealers
may be registered as a national securities association pursuant to
subsection (b), or as an affiliated securities association pursuant to
subsection (d), under the terms and conditions hereinafter provided
in this section and in accordance with the provisions of section
19(a) of this title, by filing with the Commission an application for
registration in such form as the Commission, by rule, may pre-
scribe containing the rules of the association and such other infor-
mation and documents as the Commission, by rule, may prescribe
as necessary or appropriate in the public interest or for the protec-
tion of investors.

(b) An association of brokers and dealers shall not be reg-
istered as a national securities association unless the Commission
determines that—

(1) By reason of the number and geographical distribution
of its members and the scope of their transactions, such asso-
ciation will be able to carry out the purposes of this section.

(2) Such association is so organized and has the capacity
to be able to carry out the purposes of this title and to comply,
and (subject to any rule or order of the Commission pursuant
to section 17(d) or 19(g)(2) of this title) to enforce compliance
by its members and persons associated with its members, with
the provisions of this title, the rules and regulations there-
under, the rules of the Municipal Securities Rulemaking
Board, and the rules of the association.



175 Sec. 15ASECURITIES EXCHANGE ACT OF 1934

(3) Subject to the provisions of subsection (g) of this sec-
tion, the rules of the association provide that any registered
broker or dealer may become a member of such association and
any person may become associated with a member thereof.

(4) The rules of the association assure a fair representation
of its members in the selection of its directors and administra-
tion of its affairs and provide that one or more directors shall
be representative of issuers and investors and not be associ-
ated with a member of the association, broker, or dealer.

(5) The rules of the association provide for the equitable
allocation of reasonable dues, fees, and other charges among
members and issuers and other persons using any facility or
system which the association operates or controls.

(6) The rules of the association are designed to prevent
fraudulent and manipulative acts and practices, to promote
just and equitable principles of trade, to foster cooperation and
coordination with persons engaged in regulating, clearing, set-
tling, processing information with respect to, and facilitating
transactions in securities, to remove impediments to and per-
fect the mechanism of a free and open market and a national
market system, and, in general, to protect investors and the
public interest; and are not designed to permit unfair discrimi-
nation between customers, issuers, brokers, or dealers, to fix
minimum profits, to impose any schedule or fix rates of com-
missions, allowances, discounts, or other fees to be charged by
its members, or to regulate by virtue of any authority conferred
by this title matters not related to the purposes of this title or
the administration of the association.

(7) The rules of the association provide that (subject to any
rule or order of the Commission pursuant to section 17(d) or
19(g)(2) of this title) its members and persons associated with
its members shall be appropriately disciplined for violation of
any provision of this title, the rules or regulations thereunder,
the rules of the Municipal Securities Rulemaking Board, or the
rules of the association, by expulsion, suspension, limitation of
activities, functions, and operations, fine, censure, being sus-
pended or barred from being associated with a member, or any
other fitting sanction.

(8) The rules of the association are in accordance with the
provisions of subsection (h) of this section, and, in general, pro-
vide a fair procedure for the disciplining of members and per-
sons associated with members, the denial of membership to
any person seeking membership therein, the barring of any
person from becoming associated with a member thereof, and
the prohibition or limitation by the association of any person
with respect to access to services offered by the association or
a member thereof.

(9) The rules of the association do not impose any burden
on competition not necessary or appropriate in furtherance of
the purposes of this title.

(10) The requirements of subsection (c), insofar as these
may be applicable, are satisfied.

(11) The rules of the association include provisions gov-
erning the form and content of quotations relating to securities
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sold otherwise than on a national securities exchange which
may be distributed or published by any member or person
associated with a member, and the persons to whom such
quotations may be supplied. Such rules relating to quotations
shall be designed to produce fair and informative quotations,
to prevent fictitious or misleading quotations, and to promote
orderly procedures for collecting, distributing, and publishing
quotations.

(12) The rules of the association to promote just and equi-
table principles of trade, as required by paragraph (6), include
rules to prevent members of the association from participating
in any limited partnership rollup transaction (as such term is
defined in paragraphs (4) and (5) of section 14(h)) unless such
transaction was conducted in accordance with procedures de-
signed to protect the rights of limited partners, including—

(A) the right of dissenting limited partners to one of
the following:

(i) an appraisal and compensation;
(ii) retention of a security under substantially the

same terms and conditions as the original issue;
(iii) approval of the limited partnership rollup

transaction by not less than 75 percent of the out-
standing securities of each of the participating limited
partnerships;

(iv) the use of a committee that is independent, as
determined in accordance with rules prescribed by the
association, of the general partner or sponsor, that has
been approved by a majority of the outstanding securi-
ties of each of the participating partnerships, and that
has such authority as is necessary to protect the inter-
est of limited partners, including the authority to hire
independent advisors, to negotiate with the general
partner or sponsor on behalf of the limited partners,
and to make a recommendation to the limited partners
with respect to the proposed transaction; or

(v) other comparable rights that are prescribed by
rule by the association and that are designed to pro-
tect dissenting limited partners;
(B) the right not to have their voting power unfairly

reduced or abridged;
(C) the right not to bear an unfair portion of the costs

of a proposed limited partnership rollup transaction that is
rejected; and

(D) restrictions on the conversion of contingent inter-
ests or fees into non-contingent interests or fees and
restrictions on the receipt of a non-contingent equity inter-
est in exchange for fees for services which have not yet
been provided.

As used in this paragraph, the term ‘‘dissenting limited part-
ner’’ means a person who, on the date on which soliciting mate-
rial is mailed to investors, is a holder of a beneficial interest
in a limited partnership that is the subject of a limited part-
nership rollup transaction, and who casts a vote against the
transaction and complies with procedures established by the
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association, except that for purposes of an exchange or tender
offer, such person shall file an objection in writing under the
rules of the association during the period in which the offer is
outstanding.

(13) The rules of the association prohibit the authorization
for quotation on an automated interdealer quotation system
sponsored by the association of any security designated by the
Commission as a national market system security resulting
from a limited partnership rollup transaction (as such term is
defined in paragraphs (4) and (5) of section 14(h)), unless such
transaction was conducted in accordance with procedures de-
signed to protect the rights of limited partners, including—

(A) the right of dissenting limited partners to one of
the following:

(i) an appraisal and compensation;
(ii) retention of a security under substantially the

same terms and conditions as the original issue;
(iii) approval of the limited partnership rollup

transaction by not less than 75 percent of the out-
standing securities of each of the participating limited
partnerships;

(iv) the use of a committee that is independent, as
determined in accordance with rules prescribed by the
association, of the general partner or sponsor, that has
been approved by a majority of the outstanding securi-
ties of each of the participating partnerships, and that
has such authority as is necessary to protect the inter-
est of limited partners, including the authority to hire
independent advisors, to negotiate with the general
partner or sponsor on behalf of the limited partners,
and to make a recommendation to the limited partners
with respect to the proposed transaction; or

(v) other comparable rights that are prescribed by
rule by the association and that are designed to pro-
tect dissenting limited partners;
(B) the right not to have their voting power unfairly

reduced or abridged;
(C) the right not to bear an unfair portion of the costs

of a proposed limited partnership rollup transaction that is
rejected; and

(D) restrictions on the conversion of contingent inter-
ests or fees into non-contingent interests or fees and
restrictions on the receipt of a non-contingent equity inter-
est in exchange for fees for services which have not yet
been provided.

As used in this paragraph, the term ‘‘dissenting limited part-
ner’’ means a person who, on the date on which soliciting mate-
rial is mailed to investors, is a holder of a beneficial interest
in a limited partnership that is the subject of a limited part-
nership rollup transaction, and who casts a vote against the
transaction and complies with procedures established by the
association, except that for purposes of an exchange or tender
offer, such person shall file an objection in writing under the
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rules of the association during the period during which the
offer is outstanding.
(c) The Commission may permit or require the rules of an asso-

ciation applying for registration pursuant to subsection (b) of this
section, to provide for the admission of an association registered as
an affiliated securities association pursuant to subsection (d) of this
section, to participation in said applicant association as an affiliate
thereof, under terms permitting such powers and responsibilities to
such affiliate, and under such other appropriate terms and condi-
tions, as may be provided by the rules of said applicant association,
if such rules appear to the Commission to be necessary or appro-
priate in the public interest or for the protection of investors and
to carry out the purposes of this section. The duties and powers of
the Commission with respect to any national securities association
or any affiliated securities association shall in no way be limited
by reason of any such affiliation.

(d) An applicant association shall not be registered as an affili-
ated securities association unless it appears to the Commission
that—

(1) such association, notwithstanding that it does not sat-
isfy the requirements set forth in paragraph (1) of subsection
(b) of this section, will, forthwith upon the registration thereof,
be admitted to affiliation with an association registered as a
national securities association pursuant to subsection (b) of
this section, in the manner and under the terms and conditions
provided by the rules of said national securities association in
accordance with subsection (c) of this section; and

(2) such association and its rules satisfy the requirements
set forth in paragraphs (2) to (10), inclusive, and paragraph
(12), of subsection (b) of this section; except that in the case of
any such association any restrictions upon membership therein
of the type authorized by paragraph (3) of subsection (b) of this
section shall not be less stringent than in the case of the na-
tional securities association with which such association is to
be affiliated.
(e)(1) The rules of a registered securities association may pro-

vide that no member thereof shall deal with any nonmember pro-
fessional (as defined in paragraph (2) of this subsection) except at
the same prices, for the same commissions or fees, and on the same
terms and conditions as are by such member accorded to the gen-
eral public.

(2) For the purposes of this subsection, the term ‘‘nonmember
professional’’ shall include (A) with respect to transactions in secu-
rities other than municipal securities, any registered broker or
dealer who is not a member of any registered securities association,
except such a broker or dealer who deals exclusively in commercial
paper, bankers’ acceptances, and commercial bills, and (B) with re-
spect to transactions in municipal securities, any municipal securi-
ties dealer (other than a bank or division or department of a bank)
who is not a member of any registered securities association and
any municipal securities broker who is not a member of any such
association.

(3) Nothing in this subsection shall be so construed or applied
as to prevent (A) any member of any registered securities associa-
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tion from granting to any other member of any registered securities
association any dealer’s discount, allowance, commission, or special
terms, in connection with the purchase or sale of securities, or (B)
any member of a registered securities association or any municipal
securities dealer which is a bank or a division or department of a
bank from granting to any member of any registered securities
association or any such municipal securities dealer any dealer’s dis-
count, allowance, commission, or special terms in connection with
the purchase or sale of municipal securities: Provided, however,
That the granting of any such discount, allowance, commission, or
special terms in connection with the purchase or sale of municipal
securities shall be subject to rules of the Municipal Securities Rule-
making Board adopted pursuant to section 15B(b)(2)(K) of this
title.

(f) Nothing in subsection (b)(6) or (b)(11) of this section shall
be construed to permit a registered securities association to make
rules concerning any transaction by a registered broker or dealer
in a municipal security.

(g)(1) A registered securities association shall deny member-
ship to any person who is not a registered broker or dealer.

(2) A registered securities association may, and in cases in
which the Commission, by order, directs as necessary or appro-
priate in the public interest or for the protection of investors shall,
deny membership to any registered broker or dealer, and bar from
becoming associated with a member any person, who is subject to
a statutory disqualification. A registered securities association shall
file notice with the Commission not less than thirty days prior to
admitting any registered broker or dealer to membership or permit-
ting any person to become associated with a member, if the associa-
tion knew, or in the exercise of reasonable care should have known,
that such broker or dealer or person was subject to a statutory dis-
qualification. The notice shall be in such form and contain such
information as the Commission, by rule, may prescribe as nec-
essary or appropriate in the public interest or for the protection of
investors.

(3)(A) A registered securities association may deny member-
ship to, or condition the membership of, a registered broker or
dealer if (i) such broker or dealer does not meet such standards of
financial responsibility or operational capability or such broker or
dealer or any natural person associated with such broker or dealer
does not meet such standards of training, experience, and com-
petence as are prescribed by the rules of the association or (ii) such
broker or dealer or person associated with such broker or dealer
has engaged and there is a reasonable likelihood he will again en-
gage in acts or practices inconsistent with just and equitable prin-
ciples of trade. A registered securities association may examine and
verify the qualifications of an applicant to become a member and
the natural persons associated with such an applicant in accord-
ance with procedures established by the rules of the association.

(B) A registered securities association may bar a natural per-
son from becoming associated with a member or condition the asso-
ciation of a natural person with a member if such natural person
(i) does not meet such standards of training, experience, and com-
petence as are prescribed by the rules of the association or (ii) has
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engaged and there is a reasonable likelihood he will again engage
in acts or practices inconsistent with just and equitable principles
of trade. A registered securities association may examine and verify
the qualifications of an applicant to become a person associated
with a member in accordance with procedures established by the
rules of the association and require a natural person associated
with a member, or any class of such natural persons, to be reg-
istered with the association in accordance with procedures so estab-
lished.

(C) A registered securities association may bar any person
from becoming associated with a member if such person does not
agree (i) to supply the association with such information with re-
spect to its relationship and dealings with the member as may be
specified in the rules of the association and (ii) to permit examina-
tion of its books and records to verify the accuracy of any informa-
tion so supplied.

(D) Nothing in subparagraph (A), (B), or (C) of this paragraph
shall be construed to permit a registered securities association to
deny membership to or condition the membership of, or bar any
person from becoming associated with or condition the association
of any person with, a broker or dealer that engages exclusively in
transactions in municipal securities.

(4) A registered securities association may deny membership to
a registered broker or dealer not engaged in a type of business in
which the rules of the association require members to be engaged:
Provided, however, That no registered securities association may
deny membership to a registered broker or dealer by reason of the
amount of such type of business done by such broker or dealer or
the other types of business in which he is engaged.

(h)(1) In any proceeding by a registered securities association
to determine whether a member or person associated with a mem-
ber should be disciplined (other than a summary proceeding pursu-
ant to paragraph (3) of this subsection) the association shall bring
specific charges, notify such member or person of, and give him an
opportunity to defend against, such charges, and keep a record. A
determination by the association to impose a disciplinary sanction
shall be supported by a statement setting forth—

(A) any act or practice in which such member or person
associated with a member has been found to have engaged, or
which such member or person has been found to have omitted;

(B) the specific provision of this title, the rules or regula-
tions thereunder, the rules of the Municipal Securities Rule-
making Board, or the rules of the association which any such
act or practice, or omission to act, is deemed to violate; and

(C) the sanction imposed and the reason therefor.
(2) In any proceeding by a registered securities association to

determine whether a person shall be denied membership, barred
from becoming associated with a member, or prohibited or limited
with respect to access to services offered by the association or a
member thereof (other than a summary proceeding pursuant to
paragraph (3) of this subsection), the association shall notify such
person of and give him an opportunity to be heard upon, the spe-
cific grounds for denial, bar, or prohibition or limitation under con-
sideration and keep a record. A determination by the association to
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deny membership, bar a person from becoming associated with a
member, or prohibit or limit a person with respect to access to
services offered by the association or a member thereof shall be
supported by a statement setting forth the specific grounds on
which the denial, bar, or prohibition or limitation is based.

(3) A registered securities association may summarily (A) sus-
pend a member or person associated with a member who has been
and is expelled or suspended from any self-regulatory organization
or barred or suspended from being associated with a member of
any self-regulatory organization, (B) suspend a member who is in
such financial or operating difficulty that the association deter-
mines and so notifies the Commission that the member cannot be
permitted to continue to do business as a member with safety to
investors, creditors, other members, or the association, or (C) limit
or prohibit any person with respect to access to services offered by
the association if subparagraph (A) or (B) of this paragraph is ap-
plicable to such person or, in the case of a person who is not a
member, if the association determines that such person does not
meet the qualification requirements or other prerequisites for such
access and such person cannot be permitted to continue to have
such access with safety to investors, creditors, members, or the
association. Any person aggrieved by any such summary action
shall be promptly afforded an opportunity for a hearing by the
association in accordance with the provisions of paragaph (1) or (2)
of this subsection. The Commission, by order, may stay any such
summary action on its own motion or upon application by any per-
son aggrieved thereby, if the Commission determines summarily or
after notice and opportunity for hearing (which hearing may con-
sist solely of the submission of affidavits or presentation of oral
arguments) that such stay is consistent with the public interest
and the protection of investors.

(i) A registered securities association shall, within one year
from the date of enactment of this section, (1) establish and main-
tain a toll-free telephone listing to receive inquiries regarding dis-
ciplinary actions involving its members and their associated per-
sons, and (2) promptly respond to such inquiries in writing. Such
association may charge persons, other than individual investors,
reasonable fees for written responses to such inquiries. Such an
association shall not have any liability to any person for any ac-
tions taken or omitted in good faith under this paragraph.

(j) REGISTRATION FOR SALES OF PRIVATE SECURITIES OFFER-
INGS.—A registered securities association shall create a limited
qualification category for any associated person of a member who
effects sales as part of a primary offering of securities not involving
a public offering, pursuant to section 3(b), 4(2), or 4(6) of the Secu-
rities Act of 1933 and the rules and regulations thereunder, and
shall deem qualified in such limited qualification category, without
testing, any bank employee who, in the six month period preceding
the date of the enactment of the Gramm-Leach-Bliley Act 1, en-
gaged in effecting such sales.

(k) LIMITED PURPOSE NATIONAL SECURITIES ASSOCIATION.—
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(1) REGULATION OF MEMBERS WITH RESPECT TO SECURITY
FUTURES PRODUCTS.—A futures association registered under
section 17 of the Commodity Exchange Act shall be a reg-
istered national securities association for the limited purpose
of regulating the activities of members who are registered as
brokers or dealers in security futures products pursuant to sec-
tion 15(b)(11).

(2) REQUIREMENTS FOR REGISTRATION.—Such a securities
association shall—

(A) be so organized and have the capacity to carry out
the purposes of the securities laws applicable to security
futures products and to comply, and (subject to any rule or
order of the Commission pursuant to section 19(g)(2)) to
enforce compliance by its members and persons associated
with its members, with the provisions of the securities
laws applicable to security futures products, the rules and
regulations thereunder, and its rules;

(B) have rules that—
(i) are designed to prevent fraudulent and

manipulative acts and practices, to promote just and
equitable principles of trade, and, in general, to pro-
tect investors and the public interest, including rules
governing sales practices and the advertising of secu-
rity futures products reasonably comparable to those
of other national securities associations registered pur-
suant to subsection (a) that are applicable to security
futures products; and

(ii) are not designed to regulate by virtue of any
authority conferred by this title matters not related to
the purposes of this title or the administration of the
association;
(C) have rules that provide that (subject to any rule or

order of the Commission pursuant to section 19(g)(2)) its
members and persons associated with its members shall be
appropriately disciplined for violation of any provision of
the securities laws applicable to security futures products,
the rules or regulations thereunder, or the rules of the
association, by expulsion, suspension, limitation of activi-
ties, functions, and operations, fine, censure, being sus-
pended or barred from being associated with a member, or
any other fitting sanction; and

(D) have rules that ensure that members and natural
persons associated with members meet such standards of
training, experience, and competence necessary to effect
transactions in security futures products and are tested for
their knowledge of securities and security futures prod-
ucts.
(3) EXEMPTION FROM RULE CHANGE SUBMISSION.—Such a

securities association shall be exempt from submitting pro-
posed rule changes pursuant to section 19(b) of this title, ex-
cept that—

(A) the association shall file proposed rule changes re-
lated to higher margin levels, fraud or manipulation, rec-
ordkeeping, reporting, listing standards, or decimal pricing
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for security futures products, sales practices for, adver-
tising of, or standards of training, experience, competence,
or other qualifications for security futures products for per-
sons who effect transactions in security futures products,
or rules effectuating the association’s obligation to enforce
the securities laws pursuant to section 19(b)(7);

(B) the association shall file pursuant to sections
19(b)(1) and 19(b)(2) proposed rule changes related to mar-
gin, except for changes resulting in higher margin levels;
and

(C) the association shall file pursuant to section
19(b)(1) proposed rule changes that have been abrogated
by the Commission pursuant to section 19(b)(7)(C).
(4) OTHER EXEMPTIONS.—Such a securities association

shall be exempt from and shall not be required to enforce com-
pliance by its members, and its members shall not, solely with
respect to their transactions effected in security futures prod-
ucts, be required to comply, with the following provisions of
this title and the rules thereunder:

(A) Section 8.
(B) Subsections (b)(1), (b)(3), (b)(4), (b)(5), (b)(8),

(b)(10), (b)(11), (b)(12), (b)(13), (c), (d), (e), (f ), (g), (h), and
(i) of this section.

(C) Subsections (d), (f ), and (k) of section 17.
(D) Subsections (a), (f ), and (h) of section 19.

(l) Consistent with this title, each national securities associa-
tion registered pursuant to subsection (a) of this section shall issue
such rules as are necessary to avoid duplicative or conflicting rules
applicable to any broker or dealer registered with the Commission
pursuant to section 15(b) (except paragraph (11) thereof ), that is
also registered with the Commodity Futures Trading Commission
pursuant to section 4f(a) of the Commodity Exchange Act (except
paragraph (2) thereof ), with respect to the application of—

(1) rules of such national securities association of the type
specified in section 15(c)(3)(B) involving security futures prod-
ucts; and

(2) similar rules of national securities associations reg-
istered pursuant to subsection (k) of this section and national
securities exchanges registered pursuant to section 6(g) involv-
ing security futures products.
(m) PROCEDURES AND RULES FOR SECURITY FUTURE PROD-

UCTS.—A national securities association registered pursuant to sub-
section (a) shall, not later than 8 months after the date of the
enactment of the Commodity Futures Modernization Act of 2000,
implement the procedures specified in section 6(h)(5)(A) of this title
and adopt the rules specified in subparagraphs (B) and (C) of sec-
tion 6(h)(5) of this title.

MUNICIPAL SECURITIES

SEC. 15B. ø78o–4¿ (a)(1) It shall be unlawful for any municipal
securities dealer (other than one registered as a broker or dealer
under section 15 of this title) to make use of the mails or any
means or instrumentality of interstate commerce to effect any
transaction in, or to induce or attempt to induce the purchase or
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sale of, any municipal security unless such municipal securities
dealer is registered in accordance with this subsection.

(2) A municipal securities dealer may be registered by filing
with the Commission an application for registration in such form
and containing such information and documents concerning such
municipal securities dealer and any person associated with such
municipal securities dealer as the Commission, by rule, may pre-
scribe as necessary or appropriate in the public interest or for the
protection of investors. Within forty-five days of the date of the fil-
ing of such application (or within such longer period as to which
the applicant consents), the Commission shall—

(A) by order grant registration, or
(B) institute proceedings to determine whether registration

should be denied. Such proceedings shall include notice of the
grounds for denial under consideration and opportunity for
hearing and shall be concluded within one hundred twenty
days of the date of the filing of the application for registration.
At the conclusion of such proceedings the Commission, by
order, shall grant or deny such registration. The Commission
may extend the time for the conclusion of such proceedings for
up to ninety days if it finds good cause for such extension and
publishes its reasons for so finding or for such longer period as
to which the applicant consents.

The Commission shall grant the registration of a municipal securi-
ties dealer if the Commission finds that the requirements of this
section are satisfied. The Commission shall deny such registration
if it does not make such a finding or if it finds that if the applicant
were so registered, its registration would be subject to suspension
or revocation under subsection (c) of this section.

(3) Any provision of this title (other than section 5 or para-
graph (1) of this subsection) which prohibits any act, practice, or
course of business if the mails or any means or instrumentality of
interstate commerce is used in connection therewith shall also pro-
hibit any such act, practice, or course of business by any registered
municipal securities dealer or any person acting on behalf of such
municipal securities dealer, irrespective of any use of the mails or
any means or instrumentality of interstate commerce in connection
therewith.

(4) The Commission, by rule or order, upon its own motion or
upon application, may conditionally or unconditionally exempt any
broker, dealer, or municipal securities dealer or class of brokers,
dealers, or municipal securities dealers from any provision of this
section or the rules or regulations thereunder, if the Commission
finds that such exemption is consistent with the public interest, the
protection of investors, and the purposes of this section.

(b)(1) Not later than one hundred twenty days after the date
of enactment of the Securities Acts Amendments of 1975, the Com-
mission shall establish a Municipal Securities Rulemaking Board
(hereinafter in this section referred to as the ‘‘Board’’), to be com-
posed initially of fifteen members appointed by the Commission,
which shall perform the duties set forth in this section. The initial
members of the Board shall serve as members for a term of two
years, and shall consist of (A) five individuals who are not associ-
ated with any broker, dealer, or municipal securities dealer (other
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than by reason of being under common control with, or indirectly
controlling, any broker or dealer which is not a municipal securities
broker or municipal securities dealer), at least one of whom shall
be representative of investors in municipal securities, and at least
one of whom shall be representative of issuers of municipal securi-
ties (which members are hereinafter referred to as ‘‘public rep-
resentatives’’); (B) five individuals who are associated with and rep-
resentative of municipal securities brokers and municipal securities
dealers which are not banks or subsidiaries or departments or divi-
sions of banks (which members are hereinafter referred to as
‘‘broker-dealer representatives’’); and (C) five individuals who are
associated with and representative of municipal securities dealers
which are banks or subsidiaries or departments or divisions of
banks (which members are hereinafter referred to as ‘‘bank rep-
resentatives’’). Prior to the expiration of the terms of office of the
initial members of the Board, an election shall be held under rules
adopted by the Board (pursuant to subsection (b)(2)(B) of this sec-
tion) of the members to succeed such initial members.

(2) The Board shall propose and adopt rules to effect the pur-
poses of this title with respect to transactions in municipal securi-
ties effected by brokers, dealers, and municipal securities dealers.
(Such rules are hereinafter collectively referred to in this title as
‘‘rules of the Board’’.) The rules of the Board, as a minimum, shall:

(A) provide that no municipal securities broker or munic-
ipal securities dealer shall effect any transaction in, or induce
or attempt to induce the purchase or sale of, any municipal
security unless such municipal securities broker or municipal
securities dealer meets such standards of operational capability
and such municipal securities broker or municipal securities
dealer and every natural person associated with such munic-
ipal securities broker or municipal securities dealer meets such
standards of training, experience, competence, and such other
qualifications as the Board finds necessary or appropriate in
the public interest or for the protection of investors. In connec-
tion with the definition and application of such standards the
Board may—

(i) appropriately classify municipal securities brokers
and municipal securities dealers (taking into account rel-
evant matters, including types of business done, nature of
securities other than municipal securities sold, and char-
acter of business organization), and persons associated
with municipal securities brokers and municipal securities
dealers;

(ii) specify that all or any portion of such standards
shall be applicable to any such class;

(iii) require persons in any such class to pass tests
administered in accordance with subsection (c)(7) of this
section; and

(iv) provide that persons in any such class other than
municipal securities brokers and municipal securities deal-
ers and partners, officers, and supervisory employees of
municipal securities brokers or municipal securities deal-
ers, may be qualified solely on the basis of compliance with
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such standards of training and such other qualifications as
the Board finds appropriate.
(B) establish fair procedures for the nomination and elec-

tion of members of the Board and assure fair representation in
such nominations and elections of municipal securities brokers
and municipal securities dealers. Such rules shall provide that
the membership of the Board shall at all times be equally di-
vided among public representatives, broker-dealer representa-
tives, and bank representatives, and that the public represent-
atives shall be subject to approval by the Commission to assure
that no one of them is associated with any broker, dealer, or
municipal securities dealer (other than by reason of being
under common control with, or indirectly controlling, any
broker or dealer which is not a municipal securities broker or
municipal securities dealer) and that at least one is represent-
ative of investors in municipal securities and at least one is
representative of issuers of municipal securities. Such rules
shall also specify the term members shall serve and may in-
crease the number of members which shall constitute the
whole Board provided that such number is an odd number.

(C) be designed to prevent fraudulent and manipulative
acts and practices, to promote just and equitable principles of
trade, to foster cooperation and coordination with persons en-
gaged in regulating, clearing, settling, processing information
with respect to, and facilitating transactions in municipal secu-
rities, to remove impediments to and perfect the mechanism of
a free and open market in municipal securities, and, in gen-
eral, to protect investors and the public interest; and not be de-
signed to permit unfair discrimination between customers,
issuers, municipal securities brokers, or municipal securities
dealers, to fix minimum profits, to impose any schedule or fix
rates of commissions, allowances, discounts, or other fees to be
charged by municipal securities brokers or municipal securities
dealers, to regulate by virtue of any authority conferred by this
title matters not related to the purpose of this title or the
administration of the Board, or to impose any burden on com-
petition not necessary or appropriate in furtherance of the pur-
poses of this title.

(D) if the Board deems appropriate, provide for the arbitra-
tion of claims, disputes, and controversies relating to trans-
actions in municipal securities: Provided, however, That no
person other than a municipal securities broker, municipal
securities dealer, or person associated with such a municipal
securities broker or municipal securities dealer may be com-
pelled to submit to such arbitration except at his instance and
in accordance with section 29 of this title.

(E) provide for the periodic examination in accordance with
subsection (c)(7) of this section of municipal securities brokers
and municipal securities dealers to determine compliance with
applicable provisions of this title, the rules and regulations
thereunder, and the rules of the Board. Such rules shall specify
the minimum scope and frequency of such examinations and
shall be designed to avoid unnecessary regulatory duplication
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or undue regulatory burdens for any such municipal securities
broker or municipal securities dealer.

(F) include provisions governing the form and content of
quotations relating to municipal securities which may be dis-
tributed or published by any municipal securities broker, mu-
nicipal securities dealer, or person associated with such a mu-
nicipal securities broker or municipal securities dealer, and the
persons to whom such quotations may be supplied. Such rules
relating to quotations shall be designed to produce fair and
informative quotations, to prevent fictitious or misleading
quotations, and to promote orderly procedures for collecting,
distributing, and publishing quotations.

(G) prescribe records to be made and kept by municipal
securities brokers and municipal securities dealers and the pe-
riods for which such records shall be preserved.

(H) define the term ‘‘separately identifiable department or
division’’, as that term is used in section 3(a)(30) of this title,
in accordance with specified and appropriate standards to as-
sure that a bank is not deemed to be engaged in the business
of buying and selling municipal securities through a separately
identifiable department or division unless such department or
division is organized and administered so as to permit inde-
pendent examination and enforcement of applicable provisions
of this title, the rules and regulations thereunder, and the
rules of the Board. A separately identifiable department or
division of a bank may be engaged in activities other than
those relating to municipal securities.1

(I) provide for the operation and administration of the
Board, including the selection of a Chairman from among the
members of the Board, the compensation of the members of the
Board, and the appointment and compensation of such employ-
ees, attorneys, and consultants as may be necessary or appro-
priate to carry out the Board’s functions under this section.

(J) provide that each municipal securities broker and each
municipal securities dealer shall pay to the Board such reason-
able fees and charges as may be necessary or appropriate to
defray the costs and expenses of operating and administering
the Board. Such rules shall specify the amount of such fees
and charges.

(K) establish the terms and conditions under which any
municipal securities dealer may sell, or prohibit any municipal
securities dealer from selling, any part of a new issue of munic-
ipal securities to a municipal securities investment portfolio
during the underwriting period.
(3) Nothing in this section shall be construed to impair or limit

the power of the Commission under this title.
(c)(1) No broker, dealer, or municipal securities dealer shall

make use of the mails or any means or instrumentality of inter-
state commerce to effect any transaction in, or to induce or attempt
to induce the purchase or sale of, any municipal security in con-
travention of any rule of the Board.
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(2) The Commission, by order, shall censure, place limitations
on the activities, functions, or operations, suspend for a period not
exceeding twelve months, or revoke the registration of any munic-
ipal securities dealer, if it finds, on the record after notice and
opportunity for hearing, that such censure, placing of limitations,
denial, suspension, or revocation, is in the public interest and that
such municipal securities dealer has committed or omitted any act
or omission enumerated in subparagraph (A), (D), (E), or (G) of
paragraph (4) of section 15(b) of this title, has been convicted of
any offense specified in subparagraph (B) of such paragraph (4)
within ten years of the commencement of the proceedings under
this paragraph, or is enjoined from any action, conduct, or practice
specified in subparagraph (C) or such paragraph (4).

(3) Pending final determination whether any registration
under this section shall be revoked, the Commission, by order, may
suspend such registration, if such suspension appears to the Com-
mission, after notice and opportunity for hearing, to be necessary
or appropriate in the public interest or for the protection of inves-
tors. Any registered municipal securities dealer may, upon such
terms and conditions as the Commission may deem necessary in
the public interest or for the protection of investors, withdraw from
registration by filing a written notice of withdrawal with the Com-
mission. If the Commission finds that any registered municipal
securities dealer is no longer in existence or has ceased to do busi-
ness as a municipal securities dealer, the Commission, by order,
shall cancel the registration of such municipal securities dealer.

(4) The Commission, by order, shall censure or place limita-
tions on the activities or functions of any person associated, seek-
ing to become associated, or, at the time of the alleged misconduct,
associated or seeking to become associated with a municipal securi-
ties dealer, or suspend for a period not exceeding twelve months or
bar any such person from being associated with a municipal securi-
ties dealer, if the Commission finds, on the record after notice and
opportunity for hearing, that such censure, placing of limitations,
suspension, or bar is in the public interest and that such person
has committed any act or omission enumerated in subparagraph
(A), (D), (E), or (G) of paragraph (4) of section 15(b) of this title,
has been convicted of any offense specified in subparagraph (B) of
such paragraph (4) within 10 years of the commencement of the
proceedings under this paragraph, or is enjoined from any action,
conduct, or practice specified in subparagraph (C) of such para-
graph (4). It shall be unlawful for any person as to whom an order
entered pursuant to this paragraph or paragraph (5) of this sub-
section suspending or barring him from being associated with a
municipal securities dealer is in effect willfully to become, or to be,
associated with a municipal securities dealer without the consent
of the Commission, and it shall be unlawful for any municipal secu-
rities dealer to permit such a person to become, or remain, a person
associated with him without the consent of the Commission, if such
municipal securities dealer knew, or, in the exercise of reasonable
care should have known, of such order.

(5) With respect to any municipal securities dealer for which
the Commission is not the appropriate regulatory agency, the
appropriate regulatory agency for such municipal securities dealer
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may sanction any such municipal securities dealer in the manner
and for the reasons specified in paragraph (2) of this subsection
and any person associated with such municipal securities dealer in
the manner and for the reasons specified in paragraph (4) of this
subsection. In addition, such appropriate regulatory agency may, in
accordance with section 8 of the Federal Deposit Insurance Act (12
U.S.C. 1818), enforce compliance by such municipal securities
dealer or any person associated with such municipal securities
dealer with the provisions of this section, section 17 of this title,
the rules of the Board, and the rules of the Commission pertaining
to municipal securities dealers, persons associated with municipal
securities dealers, and transactions in municipal securities. For
purposes of the preceding sentence, any violation of any such provi-
sion shall constitute adequate basis for the issuance of any order
under section 8(b) or 8(c) of the Federal Deposit Insurance Act, and
the customers of any such municipal securities dealer shall be
deemed to be ‘‘depositors’’ as that term is used in section 8(c) of
that Act. Nothing in this paragraph shall be construed to affect in
any way the powers of such appropriate regulatory agency to pro-
ceed against such municipal securities dealer under any other pro-
vision of law.

(6)(A) The Commission, prior to the entry of an order of inves-
tigation, or commencement of any proceedings, against any munic-
ipal securities dealer, or person associated with any municipal
securities dealer, for which the Commission is not the appropriate
regulatory agency, for violation of any provision of this section, sec-
tion 15(c)(1) or 15(c)(2) of this title, any rule or regulation under
any such section or any rule of the Board, shall (i) give notice to
the appropriate regulatory agency for such municipal securities
dealer of the identity of such municipal securities dealer or person
associated with such municipal securities dealer, the nature of and
basis for such proposed action, and whether the Commission is
seeking a monetary penalty against such municipal securities
dealer or such associated person pursuant to section 21B of this
title; and (ii) consult with such appropriate regulatory agency con-
cerning the effect of such proposed action on sound banking prac-
tices and the feasibility and desirability of coordinating such action
with any proceeding or proposed proceeding by such appropriate
regulatory agency against such municipal securities dealer or asso-
ciated person.

(B) The appropriate regulatory agency for a municipal securi-
ties dealer (if other than the Commission), prior to the entry of an
order of investigation, or commencement of any proceedings,
against such municipal securities dealer or person associated with
such municipal securities dealer, for violation of any provision of
this section, the rules of the Board, or the rules or regulations of
the Commission pertaining to municipal securities dealers, persons
associated with municipal securities dealers, or transactions in mu-
nicipal securities shall (i) give notice to the Commission of the
identity of such municipal securities dealer or person associated
with such municipal securities dealer and the nature of and basis
for such proposed action and (ii) consult with the Commission con-
cerning the effect of such proposed action on the protection of
investors and the feasibility and desirability of coordinating such
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action with any proceeding or proposed proceeding by the Commis-
sion against such municipal securities dealer or associated person.

(C) Nothing in this paragraph shall be construed to impair or
limit (other than by the requirement of prior consultation) the
power of the Commission or the appropriate regulatory agency for
a municipal securities dealer to initiate any action of a class de-
scribed in this paragraph or to affect in any way the power of the
Commission or such appropriate regulatory agency to initiate any
other action pursuant to this title or any other provision of law.

(7)(A) Tests required pursuant to subsection (b)(2)(A)(iii) of this
section shall be administered by or on behalf of and periodic exami-
nations pursuant to subsection (b)(2)(E) of this section shall be con-
ducted by—

(i) a registered securities association, in the case of munic-
ipal securities brokers and municipal securities dealers who
are members of such association; and

(ii) the appropriate regulatory agency for any municipal
securities broker or municipal securities dealer, in the case of
all other municipal securities brokers and municipal securities
dealers.
(B) A registered securities association shall make a report of

any examination conducted pursuant to subsection (b)(2)(E) of this
section and promptly furnish the Commission a copy thereof and
any data supplied to it in connection with such examination. Sub-
ject to such limitations as the Commission, by rule, determines to
be necessary or appropriate in the public interest or for the protec-
tion of investors, the Commission shall, on request, make available
to the Board a copy of any report of an examination of a municipal
securities broker or municipal securities dealer made by or fur-
nished to the Commission pursuant to this paragraph or section
17(c)(3) of this title.

(8) The Commission is authorized, by order, if in its opinion
such action is necessary or appropriate in the public interest, for
the protection of investors, or otherwise, in furtherance of the pur-
poses of this title, to remove from office or censure any member or
employee of the Board, who, the Commission finds, on the record
after notice and opportunity for hearing, has willfully (A) violated
any provision of this title, the rules and regulations thereunder, or
the rules of the Board or (B) abused his authority.

(d)(1) Neither the Commission nor the Board is authorized
under this title, by rule or regulation, to require any issuer of mu-
nicipal securities, directly or indirectly through a purchaser or pro-
spective purchaser of securities from the issuer, to file with the
Commission or the Board prior to the sale of such securities by the
issuer any application, report, or document in connection with the
issuance, sale, or distribution of such securities.

(2) The Board is not authorized under this title to require any
issuer of municipal securities, directly or indirectly through a mu-
nicipal securities broker or municipal securities dealer or other-
wise, to furnish to the Board or to a purchaser or a prospective
purchaser of such securities any application, report, document, or
information with respect to such issuer: Provided, however, That
the Board may require municipal securities brokers and municipal
securities dealers to furnish to the Board or purchasers or prospec-
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1 P.L. 99–571, which added section 15C, also contained the following:
SEC. 1. (a) * * *
(b) FINDINGS.—The Congress finds that transactions in government securities are affected

with a public interest which makes it necessary—
(1) to provide for the integrity, stability, and efficiency of such transactions and of matters

and practices related thereto;
(2) to impose adequate regulation of government securities brokers and government secu-

rities dealers generally; and
(3) to require appropriate financial responsibility, recordkeeping, reporting, and related

regulatory requirements;
in order to protect investors and to insure the maintenance of fair, honest, and liquid markets
in such securities.

2 Title I of P.L. 103–202 which added subsections (a)(4), (b)(3), (d)(3), and (f) of section 15C
and contained other amendments to that section and sections 3(a), 15(b), 15(c), 15A(f), and 23(b)
of the Act, also contained the following provision:

SEC. 111. RULE OF CONSTRUCTION.
(a) IN GENERAL.—No provision of, or amendment made by, this title may be construed—

(1) to govern the initial issuance of any public debt obligation, or
(2) to grant any authority to (or extend any authority of) the Securities and Exchange

Commission, any appropriate regulatory agency, or a self-regulatory organization—
(A) to prescribe any procedure, term, or condition of such initial issuance,
(B) to promulgate any rule or regulation governing such initial issuance, or
(C) to otherwise regulate in any manner such initial issuance.

(b) EXCEPTION.—Subsection (a) of this section shall not apply to the amendment made by sec-
tion 110 of this Act.

(c) PUBLIC DEBT OBLIGATION.—For purposes of this section, the term ‘‘public debt obligation’’
means an obligation subject to the public debt limit established in section 3101 of title 31,
United States Code.

tive purchasers of municipal securities applications, reports, docu-
ments, and information with respect to the issuer thereof which is
generally available from a source other than such issuer. Nothing
in this paragraph shall be construed to impair or limit the power
of the Commission under any provision of this title.

GOVERNMENT SECURITIES BROKERS AND DEALERS 1,2

SEC. 15C. ø78o–5¿ (a)(1)(A) It shall be unlawful for any gov-
ernment securities broker or government securities dealer (other
than a registered broker or dealer or a financial institution) to
make use of the mails or any means or instrumentality of inter-
state commerce to effect any transaction in, or to induce or attempt
to induce the purchase or sale of, any government security unless
such government securities broker or government securities dealer
is registered in accordance with paragraph (2) of this subsection.

(B)(i) It shall be unlawful for any government securities broker
or government securities dealer that is a registered broker or
dealer or a financial institution to make use of the mails or any
means or instrumentality of interstate commerce to effect any
transaction in, or to induce or attempt to induce the purchase or
sale of, any government security unless such government securities
broker or government securities dealer has filed with the appro-
priate regulatory agency written notice that it is a government
securities broker or government securities dealer. When such a
government securities broker or government securities dealer
ceases to act as such it shall file with the appropriate regulatory
agency a written notice that it is no longer acting as a government
securities broker or government securities dealer.

(ii) Such notices shall be in such form and contain such infor-
mation concerning a government securities broker or government
securities dealer that is a financial institution and any persons
associated with such government securities broker or government
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securities dealer as the Board of Governors of the Federal Reserve
System shall, by rule, after consultation with each appropriate reg-
ulatory agency (including the Commission), prescribe as necessary
or appropriate in the public interest or for the protection of inves-
tors. Such notices shall be in such form and contain such informa-
tion concerning a government securities broker or government
securities dealer that is a registered broker or dealer and any per-
sons associated with such government securities broker or govern-
ment securities dealer as the Commission shall, by rule, prescribe
as necessary or appropriate in the public interest or for the protec-
tion of investors.

(iii) Each appropriate regulatory agency (other than the Com-
mission) shall make available to the Commission the notices which
have been filed with it under this subparagraph, and the Commis-
sion shall maintain and make available to the public such notices
and the notices it receives under this subparagraph.

(2) A government securities broker or a government securities
dealer subject to the registration requirement of paragraph (1)(A)
of this subsection may be registered by filing with the Commission
an application for registration in such form and containing such
information and documents concerning such government securities
broker or government securities dealer and any persons associated
with such government securities broker or government securities
dealer as the Commission, by rule, may prescribe as necessary or
appropriate in the public interest or for the protection of investors.
Within 45 days of the date of filing of such application (or within
such longer period as to which the applicant consents), the Com-
mission shall—

(i) by order grant registration, or
(ii) institute proceedings to determine whether registration

should be denied. Such proceedings shall include notice of the
grounds for denial under consideration and opportunity for
hearing and shall be concluded within 120 days of the date of
the filing of the application for registration. At the conclusion
of such proceedings, the Commission, by order, shall grant or
deny such registration. The order granting registration shall
not be effective until such government securities broker or gov-
ernment securities dealer has become a member of a national
securities exchange registered under section 6 of this title, or
a securities association registered under section 15A of this
title, unless the Commission has exempted such government
securities broker or government securities dealer, by rule or
order, from such membership. The Commission may extend the
time for the conclusion of such proceedings for up to 90 days
if it finds good cause for such extension and publishes its rea-
sons for so finding or for such longer period as to which the
applicant consents.

The Commission shall grant the registration of a government secu-
rities broker or a government securities dealer if the Commission
finds that the requirements of this section are satisfied. The Com-
mission shall deny such registration if it does not make such a
finding or if it finds that if the applicant were so registered, its reg-
istration would be subject to suspension or revocation under sub-
section (c) of this section.
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(3) Any provision of this title (other than section 5 or para-
graph (1) of this subsection) which prohibits any act, practice, or
course of business if the mails or any means or instrumentality of
interstate commerce is used in connection therewith shall also pro-
hibit any such act, practice, or course of business by any govern-
ment securities broker or government securities dealer registered
or having filed notice under paragraph (1) of this subsection or any
person acting on behalf of such government securities broker or
government securities dealer, irrespective of any use of the mails
or any means or instrumentality of interstate commerce in connec-
tion therewith.

(4) No government securities broker or government securities
dealer that is required to register under paragraph (1)(A) and that
is not a member of the Securities Investor Protection Corporation
shall effect any transaction in any security in contravention of such
rules as the Commission shall prescribe pursuant to this subsection
to assure that its customers receive complete, accurate, and timely
disclosure of the inapplicability of Securities Investor Protection
Corporation coverage to their accounts.

(5) The Secretary of the Treasury (hereinafter in this section
referred to as the ‘‘Secretary’’), by rule or order, upon the Sec-
retary’s own motion or upon application, may conditionally or un-
conditionally exempt any government securities broker or govern-
ment securities dealer, or class of government securities brokers or
government securities dealers, from any provision of subsection (a),
(b), or (d) of this section, other than subsection (d)(3), or the rules
thereunder, if the Secretary finds that such exemption is consistent
with the public interest, the protection of investors, and the pur-
poses of this title.

(b)(1) The Secretary shall propose and adopt rules to effect the
purposes of this title with respect to transactions in government
securities effected by government securities brokers and govern-
ment securities dealers as follows:

(A) Such rules shall provide safeguards with respect to the
financial responsibility and related practices of government
securities brokers and government securities dealers including,
but not limited to, capital adequacy standards, the acceptance
of custody and use of customers’ securities, the carrying and
use of customers’ deposits or credit balances, and the transfer
and control of government securities subject to repurchase
agreements and in similar transactions.

(B) Such rules shall require every government securities
broker and government securities dealer to make reports to
and furnish copies of records to the appropriate regulatory
agency, and to file with the appropriate regulatory agency, an-
nually or more frequently, a balance sheet and income state-
ment certified by an independent public accountant, prepared
on a calendar or fiscal year basis, and such other financial
statements (which shall, as the Secretary specifies, be certified)
and information concerning its financial condition as required
by such rules.

(C) Such rules shall require records to be made and kept
by government securities brokers and government securities
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dealers and shall specify the periods for which such records
shall be preserved.
(2) RISK ASSESSMENT FOR HOLDING COMPANY SYSTEMS.—

(A) OBLIGATIONS TO OBTAIN, MAINTAIN, AND REPORT INFOR-
MATION.—Every person who is registered as a government
securities broker or government securities dealer under this
section shall obtain such information and make and keep such
records as the Secretary by rule prescribes concerning the reg-
istered person’s policies, procedures, or systems for monitoring
and controlling financial and operational risks to it resulting
from the activities of any of its associated persons, other than
a natural person. Such records shall describe, in the aggregate,
each of the financial and securities activities conducted by, and
customary sources of capital and funding of, those of its associ-
ated persons whose business activities are reasonably likely to
have a material impact on the financial or operational condi-
tion of such registered person, including its capital, its liquid-
ity, or its ability to conduct or finance its operations. The Sec-
retary, by rule, may require summary reports of such informa-
tion to be filed with the registered person’s appropriate regu-
latory agency no more frequently than quarterly.

(B) AUTHORITY TO REQUIRE ADDITIONAL INFORMATION.—If,
as a result of adverse market conditions or based on reports
provided pursuant to subparagraph (A) of this paragraph or
other available information, the appropriate regulatory agency
reasonably concludes that it has concerns regarding the finan-
cial or operational condition of any government securities
broker or government securities dealer registered under this
section, such agency may require the registered person to
make reports concerning the financial and securities activities
of any of such person’s associated persons, other than a natural
person, whose business activities are reasonably likely to have
a material impact on the financial or operational condition of
such registered person. The appropriate regulatory agency, in
requiring reports pursuant to this subparagraph, shall specify
the information required, the period for which it is required,
the time and date on which the information must be furnished,
and whether the information is to be furnished directly to the
appropriate regulatory agency or to a self-regulatory organiza-
tion with primary responsibility for examining the registered
person’s financial and operational condition.

(C) SPECIAL PROVISIONS WITH RESPECT TO ASSOCIATED PER-
SONS SUBJECT TO FEDERAL BANKING AGENCY REGULATION.—

(i) COOPERATION IN IMPLEMENTATION.—In developing
and implementing reporting requirements pursuant to
subparagraph (A) of this paragraph with respect to associ-
ated persons subject to examination by or reporting
requirements of a Federal banking agency, the Secretary
shall consult with and consider the views of each such
Federal banking agency. If a Federal banking agency com-
ments in writing on a proposed rule of the Secretary under
this paragraph that has been published for comment, the
Secretary shall respond in writing to such written com-
ment before adopting the proposed rule. The Secretary
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shall, at the request of a Federal banking agency, publish
such comment and response in the Federal Register at the
time of publishing the adopted rule.

(ii) USE OF BANKING AGENCY REPORTS.—A registered
government securities broker or government securities
dealer shall be in compliance with any recordkeeping or re-
porting requirement adopted pursuant to subparagraph (A)
of this paragraph concerning an associated person that is
subject to examination by or reporting requirements of a
Federal banking agency if such government securities
broker or government securities dealer utilizes for such
recordkeeping or reporting requirement copies of reports
filed by the associated person with the Federal banking
agency pursuant to section 5211 of the Revised Statutes,
section 9 of the Federal Reserve Act, section 7(a) of the
Federal Deposit Insurance Act, section 10(b) of the Home
Owners’ Loan Act, or section 8 of the Bank Holding Com-
pany Act of 1956. The Secretary may, however, by rule
adopted pursuant to subparagraph (A), require any reg-
istered government securities broker or government securi-
ties dealer filing such reports with the appropriate regu-
latory agency to obtain, maintain, or report supplemental
information if the Secretary makes an explicit finding,
based on information provided by the appropriate regu-
latory agency, that such supplemental information is nec-
essary to inform the appropriate regulatory agency regard-
ing potential risks to such government securities broker or
government securities dealer. Prior to requiring any such
supplemental information, the Secretary shall first request
the Federal banking agency to expand its reporting
requirements to include such information.

(iii) PROCEDURE FOR REQUIRING ADDITIONAL INFORMA-
TION.—Prior to making a request pursuant to subpara-
graph (B) of this paragraph for information with respect to
an associated person that is subject to examination by or
reporting requirements of a Federal banking agency, the
appropriate regulatory agency shall—

(I) notify such banking agency of the information
required with respect to such associated person; and

(II) consult with such agency to determine
whether the information required is available from
such agency and for other purposes, unless the appro-
priate regulatory agency determines that any delay re-
sulting from such consultation would be inconsistent
with ensuring the financial and operational condition
of the government securities broker or government
securities dealer or the stability or integrity of the
securities markets.
(iv) EXCLUSION FOR EXAMINATION REPORTS.—Nothing

in this subparagraph shall be construed to permit the Sec-
retary or an appropriate regulatory agency to require any
registered government securities broker or government
securities dealer to obtain, maintain, or furnish any exam-
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ination report of any Federal banking agency or any super-
visory recommendations or analysis contained therein.

(v) CONFIDENTIALITY OF INFORMATION PROVIDED.—No
information provided to or obtained by an appropriate reg-
ulatory agency from any Federal banking agency pursuant
to a request under clause (iii) of this subparagraph regard-
ing any associated person which is subject to examination
by or reporting requirements of a Federal banking agency
may be disclosed to any other person (other than a self-
regulatory organization), without the prior written ap-
proval of the Federal banking agency. Nothing in this
clause shall authorize the Secretary or any appropriate
regulatory agency to withhold information from Congress,
or prevent the Secretary or any appropriate regulatory
agency from complying with a request for information from
any other Federal department or agency requesting the
information for purposes within the scope of its jurisdic-
tion, or complying with an order of a court of the United
States in an action brought by the United States or the
Commission.

(vi) NOTICE TO BANKING AGENCIES CONCERNING FINAN-
CIAL AND OPERATIONAL CONDITION CONCERNS.—The Sec-
retary or appropriate regulatory agency shall notify the
Federal banking agency of any concerns of the Secretary or
the appropriate regulatory agency regarding significant
financial or operational risks resulting from the activities
of any government securities broker or government securi-
ties dealer to any associated person thereof which is sub-
ject to examination by or reporting requirements of the
Federal banking agency.

(vii) DEFINITION.—For purposes of this subparagraph,
the term ‘‘Federal banking agency’’ shall have the same
meaning as the term ‘‘appropriate Federal banking
agency’’ in section 3(q) of the Federal Deposit Insurance
Act (12 U.S.C. 1813(q)).
(D) EXEMPTIONS.—The Secretary by rule or order may

exempt any person or class of persons, under such terms and
conditions and for such periods as the Secretary shall provide
in such rule or order, from the provisions of this paragraph,
and the rules thereunder. In granting such exemptions, the
Secretary shall consider, among other factors—

(i) whether information of the type required under this
paragraph is available from a supervisory agency (as de-
fined in section 1101(6) of the Right to Financial Privacy
Act of 1978 (12 U.S.C. 3401(6))), a State insurance com-
mission or similar State agency, the Commodity Futures
Trading Commission, or a similar foreign regulator;

(ii) the primary business of any associated person;
(iii) the nature and extent of domestic or foreign regu-

lation of the associated person’s activities;
(iv) the nature and extent of the registered person’s

securities transactions; and
(v) with respect to the registered person and its associ-

ated persons, on a consolidated basis, the amount and pro-
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portion of assets devoted to, and revenues derived from,
activities in the United States securities markets.
(E) CONFORMITY WITH REQUIREMENTS UNDER SECTION

17(h).—In exercising authority pursuant to subparagraph (A)
of this paragraph concerning information with respect to asso-
ciated persons of government securities brokers and govern-
ment securities dealers who are also associated persons of reg-
istered brokers or dealers reporting to the Commission pursu-
ant to section 17(h) of this title, the requirements relating to
such associated persons shall conform, to the greatest extent
practicable, to the requirements under section 17(h).

(F) AUTHORITY TO LIMIT DISCLOSURE OF INFORMATION.—
Notwithstanding any other provision of law, the Secretary and
any appropriate regulatory agency shall not be compelled to
disclose any information required to be reported under this
paragraph, or any information supplied to the Secretary or any
appropriate regulatory agency by any domestic or foreign regu-
latory agency that relates to the financial or operational condi-
tion of any associated person of a registered government secu-
rities broker or a government securities dealer. Nothing in this
paragraph shall authorize the Secretary or any appropriate
regulatory agency to withhold information from Congress, or
prevent the Secretary or any appropriate regulatory agency
from complying with a request for information from any other
Federal department or agency requesting the information for
purposes within the scope of its jurisdiction, or complying with
an order of a court of the United States in an action brought
by the United States or the Commission. For purposes of sec-
tion 552 of title 5, United States Code, this paragraph shall be
considered a statute described in subsection (b)(3)(B) of such
section 552.
(3)(A) With respect to any financial institution that has filed

notice as a government securities broker or government securities
dealer or that is required to file notice under subsection (a)(1)(B),
the appropriate regulatory agency for such government securities
broker or government securities dealer may issue such rules and
regulations with respect to transactions in government securities
as may be necessary to prevent fraudulent and manipulative acts
and practices and to promote just and equitable principles of trade.
If the Secretary of the Treasury determines, and notifies the appro-
priate regulatory agency, that such rule or regulation, if imple-
mented, would, or as applied does (i) adversely affect the liquidity
or efficiency of the market for government securities; or (ii) impose
any burden on competition not necessary or appropriate in further-
ance of the purposes of this section, the appropriate regulatory
agency shall, prior to adopting the proposed rule or regulation, find
that such rule or regulation is necessary and appropriate in fur-
therance of the purposes of this section notwithstanding the Sec-
retary’s determination.

(B) The appropriate regulatory agency shall consult with and
consider the views of the Secretary prior to approving or amending
a rule or regulation under this paragraph, except where the appro-
priate regulatory agency determines that an emergency exists re-
quiring expeditious and summary action and publishes its reasons
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therefor. If the Secretary comments in writing to the appropriate
regulatory agency on a proposed rule or regulation that has been
published for comment, the appropriate regulatory agency shall re-
spond in writing to such written comment before approving the
proposed rule or regulation.

(C) In promulgating rules under this section, the appropriate
regulatory agency shall consider the sufficiency and appropriate-
ness of then existing laws and rules applicable to government secu-
rities brokers, government securities dealers, and persons associ-
ated with government securities brokers and government securities
dealers.

(4) Rules promulgated and orders issued under this section
shall—

(A) be designed to prevent fraudulent and manipulative
acts and practices and to protect the integrity, liquidity, and
efficiency of the market for government securities, investors,
and the public interest; and

(B) not be designed to permit unfair discrimination be-
tween customers, issuers, government securities brokers, or
government securities dealers, or to impose any burden on
competition not necessary or appropriate in furtherance of the
purposes of this title.
(5) In promulgating rules and issuing orders under this sec-

tion, the Secretary—
(A) may appropriately classify government securities bro-

kers and government securities dealers (taking into account
relevant matters, including types of business done, nature of
securities other than government securities purchased or sold,
and character of business organization) and persons associated
with government securities brokers and government securities
dealers;

(B) may determine, to the extent consistent with para-
graph (2) of this subsection and with the public interest, the
protection of investors, and the purposes of this title, not to
apply, in whole or in part, certain rules under this section, or
to apply greater, lesser, or different standards, to certain
classes of government securities brokers, government securities
dealers, or persons associated with government securities bro-
kers or government securities dealers;

(C) shall consider the sufficiency and appropriateness of
then existing laws and rules applicable to government securi-
ties brokers, government securities dealers, and persons associ-
ated with government securities brokers and government secu-
rities dealers; and

(D) shall consult with and consider the views of the Com-
mission and the Board of Governors of the Federal Reserve
System, except where the Secretary determines that an emer-
gency exists requiring expeditious or summary action and pub-
lishes its reasons for such determination.
(6) If the Commission or the Board of Governors of the Federal

Reserve System comments in writing on a proposed rule of the Sec-
retary that has been published for comment, the Secretary shall re-
spond in writing to such written comment before approving the
proposed rule.
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(7) No government securities broker or government securities
dealer shall make use of the mails or any means or instrumentality
of interstate commerce to effect any transaction in, or to induce or
attempt to induce the purchase or sale of, any government security
in contravention of any rule under this section.

(c)(1) With respect to any government securities broker or gov-
ernment securities dealer registered or required to register under
subsection (a)(1)(A) of this section—

(A) The Commission, by order, shall censure, place limita-
tions on the activities, functions, or operations of, suspend for
a period not exceeding 12 months, or revoke the registration of
such government securities broker or government securities
dealer, if it finds, on the record after notice and opportunity for
hearing, that such censure, placing of limitations, suspension,
or revocation is in the public interest and that such govern-
ment securities broker or government securities dealer, or any
person associated with such government securities broker or
government securities dealer (whether prior or subsequent to
becoming so associated), has committed or omitted any act or
omission enumerated in subparagraph (A), (D), (E), or (G) of
paragraph (4) of section 15(b) of this title, has been convicted
of any offense specified in subparagraph (B) of such paragraph
(4) within 10 years of the commencement of the proceedings
under this paragraph, or is enjoined from any action, conduct,
or practice specified in subparagraph (C) of such paragraph (4).

(B) Pending final determination whether registration of
any government securities broker or government securities
dealer shall be revoked, the Commission, by order, may sus-
pend such registration, if such suspension appears to the Com-
mission, after notice and opportunity for hearing, to be nec-
essary or appropriate in the public interest or for the protec-
tion of investors. Any registered government securities broker
or registered government securities dealer may, upon such
terms and conditions as the Commission may deem necessary
in the public interest or for the protection of investors, with-
draw from registration by filing a written notice of withdrawal
with the Commission. If the Commission finds that any reg-
istered government securities broker or registered government
securities dealer is no longer in existence or has ceased to do
business as a government securities broker or government
securities dealer, the Commission, by order, shall cancel the
registration of such government securities broker or govern-
ment securities dealer.

(C) The Commission, by order, shall censure or place limi-
tations on the activities or functions of any person associated,
or seeking to become associated, with a government securities
broker or government securities dealer registered or required
to register under subsection (a)(1)(A) of this section or suspend
for a period not exceeding 12 months or bar any such person
from being associated with such a government securities
broker or government securities dealer, if the Commission
finds, on the record after notice and opportunity for hearing,
that such censure, placing of limitations, suspension, or bar is
in the public interest and that such person has committed or
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omitted any act or omission enumerated in subparagraph (A),
(D), (E), or (G) of paragraph (4) of section 15(b) of this title, has
been convicted of any offense specified in subparagraph (B) of
such paragraph (4) within 10 years of the commencement of
the proceedings under this paragraph, or is enjoined from any
action, conduct, or practice specified in subparagraph (C) of
such paragraph (4).
(2)(A) With respect to any government securities broker or gov-

ernment securities dealer which is not registered or required to
register under subsection (a)(1)(A) of this section, the appropriate
regulatory agency for such government securities broker or govern-
ment securities dealer may, in the manner and for the reasons
specified in paragraph (1)(A) of this subsection, censure, place limi-
tations on the activities, functions, or operations of, suspend for a
period not exceeding 12 months, or bar from acting as a govern-
ment securities broker or government securities dealer any such
government securities broker or government securities dealer, and
may sanction any person associated with such government securi-
ties broker or government securities dealer in the manner and for
the reasons specified in paragraph (1)(C) of this subsection.

(B) In addition, where applicable, such appropriate regulatory
agency may, in accordance with section 8 of the Federal Deposit
Insurance Act (12 U.S.C. 1818), section 5 of the Home Owners’
Loan Act of 1933 (12 U.S.C. 1464), or section 407 of the National
Housing Act (12 U.S.C. 1730), enforce compliance by such govern-
ment securities broker or government securities dealer or any per-
son associated with such government securities broker or govern-
ment securities dealer with the provisions of this section and the
rules thereunder.

(C) For purposes of subparagraph (B) of this paragraph, any
violation of any such provision shall constitute adequate basis for
the issuance of any order under section 8(b) or 8(c) of the Federal
Deposit Insurance Act, section 5(d)(2) or 5(d)(3) of the Home Own-
ers’ Loan Act of 1933, or section 407(e) or 407(f) of the National
Housing Act, and the customers of any such government securities
broker or government securities dealer shall be deemed, respec-
tively, ‘‘depositors’’ as that term is used in section 8(c) of the Fed-
eral Deposit Insurance Act, ‘‘savings account holders’’ as that term
is used in section 5(d)(3) of the Home Owners’ Loan Act of 1933,
or ‘‘insured members’’ as that term is used in section 407(f) of the
National Housing Act.

(D) Nothing in this paragraph shall be construed to affect in
any way the powers of such appropriate regulatory agency to pro-
ceed against such government securities broker or government
securities dealer under any other provision of law.

(E) Each appropriate regulatory agency (other than the Com-
mission) shall promptly notify the Commission after it has imposed
any sanction under this paragraph on a government securities
broker or government securities dealer, or a person associated with
a government securities broker or government securities dealer,
and the Commission shall maintain, and make available to the
public, a record of such sanctions and any sanctions imposed by it
under this subsection.
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(3) It shall be unlawful for any person as to whom an order en-
tered pursuant to paragraph (1) or (2) of this subsection sus-
pending or barring him from being associated with a government
securities broker or government securities dealer is in effect will-
fully to become, or to be, associated with a government securities
broker or government securities dealer without the consent of the
appropriate regulatory agency, and it shall be unlawful for any gov-
ernment securities broker or government securities dealer to per-
mit such a person to become, or remain, a person associated with
it without the consent of the appropriate regulatory agency, if such
government securities broker or government securities dealer
knew, or, in the exercise of reasonable care should have known, of
such order.

(d)(1) All records of a government securities broker or govern-
ment securities dealer are subject at any time, or from time to
time, to such reasonable periodic, special, or other examinations by
representatives of the appropriate regulatory agency for such gov-
ernment securities broker or government securities dealer as such
appropriate regulatory agency deems necessary or appropriate in
the public interest, for the protection of investors, or otherwise in
furtherance of the purposes of this title.

(2) Information received by an appropriate regulatory agency,
the Secretary, or the Commission from or with respect to any gov-
ernment securities broker, government securities dealer, any per-
son associated with a government securities broker or government
securities dealer, or any other person subject to this section or
rules promulgated thereunder, may be made available by the Sec-
retary or the recipient agency to the Commission, the Secretary,
the Department of Justice, the Commodity Futures Trading Com-
mission, any appropriate regulatory agency, any self-regulatory
organization, or any Federal Reserve Bank.

(3) GOVERNMENT SECURITIES TRADE RECONSTRUCTION.—
(A) FURNISHING RECORDS.—Every government securities

broker and government securities dealer shall furnish to the
Commission on request such records of government securities
transactions, including records of the date and time of execu-
tion of trades, as the Commission may require to reconstruct
trading in the course of a particular inquiry or investigation
being conducted by the Commission for enforcement or surveil-
lance purposes. In requiring information pursuant to this para-
graph, the Commission shall specify the information required,
the period for which it is required, the time and date on which
the information must be furnished, and whether the informa-
tion is to be furnished directly to the Commission, to the Fed-
eral Reserve Bank of New York, or to an appropriate regu-
latory agency or self-regulatory organization with responsi-
bility for examining the government securities broker or gov-
ernment securities dealer. The Commission may require that
such information be furnished in machine readable form not-
withstanding any limitation in subparagraph (B). In utilizing
its authority to require information in machine readable form,
the Commission shall minimize the burden such requirement
may place on small government securities brokers and dealers.
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(B) LIMITATION; CONSTRUCTION.—The Commission shall
not utilize its authority under this paragraph to develop reg-
ular reporting requirements, except that the Commission may
require information to be furnished under this paragraph as
frequently as necessary for particular inquiries or investiga-
tions for enforcement or surveillance purposes. This paragraph
shall not be construed as requiring, or as authorizing the Com-
mission to require, any government securities broker or gov-
ernment securities dealer to obtain or maintain any informa-
tion for purposes of this paragraph which is not otherwise
maintained by such broker or dealer in accordance with any
other provision of law or usual and customary business prac-
tice. The Commission shall, where feasible, avoid requiring any
information to be furnished under this paragraph that the
Commission may obtain from the Federal Reserve Bank of
New York.

(C) PROCEDURES FOR REQUIRING INFORMATION.—At the
time the Commission requests any information pursuant to
subparagraph (A) with respect to any government securities
broker or government securities dealer for which the Commis-
sion is not the appropriate regulatory agency, the Commission
shall notify the appropriate regulatory agency for such govern-
ment securities broker or government securities dealer and,
upon request, furnish to the appropriate regulatory agency any
information supplied to the Commission.

(D) CONSULTATION.—Within 90 days after the date of
enactment of this paragraph, and annually thereafter, or upon
the request of any other appropriate regulatory agency, the
Commission shall consult with the other appropriate regu-
latory agencies to determine the availability of records that
may be required to be furnished under this paragraph and, for
those records available directly from the other appropriate reg-
ulatory agencies, to develop a procedure for furnishing such
records expeditiously upon the Commission’s request.

(E) EXCLUSION FOR EXAMINATION REPORTS.—Nothing in
this paragraph shall be construed so as to permit the Commis-
sion to require any government securities broker or govern-
ment securities dealer to obtain, maintain, or furnish any
examination report of any appropriate regulatory agency other
than the Commission or any supervisory recommendations or
analysis contained in any such examination report.

(F) AUTHORITY TO LIMIT DISCLOSURE OF INFORMATION.—
Notwithstanding any other provision of law, the Commission
and the appropriate regulatory agencies shall not be compelled
to disclose any information required or obtained under this
paragraph. Nothing in this paragraph shall authorize the Com-
mission or any appropriate regulatory agency to withhold infor-
mation from Congress, or prevent the Commission or any
appropriate regulatory agency from complying with a request
for information from any other Federal department or agency
requesting information for purposes within the scope of its
jurisdiction, or from complying with an order of a court of the
United States in an action brought by the United States, the
Commission, or the appropriate regulatory agency. For pur-
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poses of section 552 of title 5, United States Code, this sub-
paragraph shall be considered a statute described in subsection
(b)(3)(B) of such section 552.
(e)(1) It shall be unlawful for any government securities broker

or government securities dealer registered or required to register
with the Commission under subsection (a)(1)(A) to effect any trans-
action in, or induce or attempt to induce the purchase or sale of,
any government security, unless such government securities broker
or government securities dealer is a member of a national securi-
ties exchange registered under section 6 of this title or a securities
association registered under section 15A of this title.

(2) The Commission, after consultation with the Secretary, by
rule or order, as it deems consistent with the public interest and
the protection of investors, may conditionally or unconditionally
exempt from paragraph (1) of this subsection any government secu-
rities broker or government securities dealer or class of government
securities brokers or government securities dealers specified in
such rule or order.

(f) LARGE POSITION REPORTING.—
(1) REPORTING REQUIREMENTS.—The Secretary may adopt

rules to require specified persons holding, maintaining, or con-
trolling large positions in to-be-issued or recently issued Treas-
ury securities to file such reports regarding such positions as
the Secretary determines to be necessary and appropriate for
the purpose of monitoring the impact in the Treasury securi-
ties market of concentrations of positions in Treasury securi-
ties and for the purpose of otherwise assisting the Commission
in the enforcement of this title, taking into account any impact
of such rules on the efficiency and liquidity of the Treasury
securities market and the cost to taxpayers of funding the Fed-
eral debt. Unless otherwise specified by the Secretary, reports
required under this subsection shall be filed with the Federal
Reserve Bank of New York, acting as agent for the Secretary.
Such reports shall, on a timely basis, be provided directly to
the Commission by the person with whom they are filed.

(2) RECORDKEEPING REQUIREMENTS.—Rules under this sub-
section may require persons holding, maintaining, or control-
ling large positions in Treasury securities to make and keep for
prescribed periods such records as the Secretary determines
are necessary or appropriate to ensure that such persons can
comply with reporting requirements under this subsection.

(3) AGGREGATION RULES.—Rules under this subsection—
(A) may prescribe the manner in which positions and

accounts shall be aggregated for the purpose of this sub-
section, including aggregation on the basis of common
ownership or control; and

(B) may define which persons (individually or as a
group) hold, maintain, or control large positions.
(4) DEFINITIONAL AUTHORITY; DETERMINATION OF REPORT-

ING THRESHOLD.—
(A) In prescribing rules under this subsection, the Sec-

retary may, consistent with the purpose of this subsection,
define terms used in this subsection that are not otherwise
defined in section 3 of this title.
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(B) Rules under this subsection shall specify—
(i) the minimum size of positions subject to report-

ing under this subsection, which shall be no less than
the size that provides the potential for manipulation
or control of the supply or price, or the cost of financ-
ing arrangements, of an issue or the portion thereof
that is available for trading;

(ii) the types of positions (which may include fi-
nancing arrangements) to be reported;

(iii) the securities to be covered; and
(iv) the form and manner in which reports shall

be transmitted, which may include transmission in
machine readable form.

(5) EXEMPTIONS.—Consistent with the public interest and
the protection of investors, the Secretary by rule or order may
exempt in whole or in part, conditionally or unconditionally,
any person or class of persons, or any transaction or class of
transactions, from the requirements of this subsection.

(6) LIMITATION ON DISCLOSURE OF INFORMATION.—Notwith-
standing any other provision of law, the Secretary and the
Commission shall not be compelled to disclose any information
required to be kept or reported under this subsection. Nothing
in this subsection shall authorize the Secretary or the Commis-
sion to withhold information from Congress, or prevent the
Secretary or the Commission from complying with a request for
information from any other Federal department or agency re-
questing information for purposes within the scope of its juris-
diction, or from complying with an order of a court of the
United States in an action brought by the United States, the
Secretary, or the Commission. For purposes of section 552 of
title 5, United States Code, this paragraph shall be considered
a statute described in subsection (b)(3)(B) of such section 552.
(g)(1) Nothing in this section except paragraph (2) of this sub-

section shall be construed to impair or limit the authority under
any other provision of law of the Commission, the Secretary of the
Treasury, the Board of Governors of the Federal Reserve System,
the Comptroller of the Currency, the Federal Deposit Insurance
Corporation, the Director of the Office of Thrift Supervision, the
Federal Savings and Loan Insurance Corporation, the Secretary of
Housing and Urban Development, and the Government National
Mortgage Association.

(2) Notwithstanding any other provision of this title, the Com-
mission shall not have any authority to make investigations of, re-
quire the filing of a statement by, or take any other action under
this title against a government securities broker or government
securities dealer, or any person associated with a government secu-
rities broker or government securities dealer, for any violation or
threatened violation of the provisions of this section, other than
subsection (d)(3) or the rules or regulations thereunder, unless the
Commission is the appropriate regulatory agency for such govern-
ment securities broker or government securities dealer. Nothing in
the preceding sentence shall be construed to limit the authority of
the Commission with respect to violations or threatened violations
of any provision of this title other than this section (except sub-
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section (d)(3)), the rules or regulations under any such other provi-
sion, or investigations pursuant to section 21(a)(2) of this title to
assist a foreign securities authority.

DIRECTORS, OFFICERS, AND PRINCIPAL STOCKHOLDERS

SEC. 16. ø78p¿ (a) Every person who is directly or indirectly
the beneficial owner of more than 10 per centum of any class of any
equity security (other than an exempted security) which is reg-
istered pursuant to section 12 of this title, or who is a director or
an officer of the issuer of such security, shall file, at the time of
the registration of such security on a national securities exchange
or by the effective date of a registration statement filed pursuant
to section 12(g) of this title, or within ten days after he becomes
such beneficial owner, director, or officer, a statement with the
Commission (and, if such security is registered on a national secu-
rities exchange, also with the exchange) of the amount of all equity
securities of such issuer of which he is the beneficial owner, and
within ten days after the close of each calendar month thereafter,
if there has been a change in such ownership or if such person
shall have purchased or sold a security-based swap agreement (as
defined in section 206B of the Gramm-Leach-Bliley Act) involving
such equity security during such month, shall file with the Com-
mission (and if such security is registered on a national securities
exchange, shall also file with the exchange), a statement indicating
his ownership at the close of the calendar month and such changes
in his ownership and such purchases and sales of such security-
based swap agreements as have occurred during such calendar
month.

(b) For the purpose of preventing the unfair use of information
which may have been obtained by such beneficial owner, director,
or officer by reason of his relationship to the issuer, any profit real-
ized by him from any purchase and sale, or any sale and purchase,
of any equity security of such issuer (other than an exempted secu-
rity) or a security-based swap agreement (as defined in section
206B of the Gramm-Leach-Bliley Act) involving any such equity
security within any period of less than six months, unless such
security or security-based swap agreement was acquired in good
faith in connection with a debt previously contracted, shall inure
to and be recoverable by the issuer, irrespective of any intention on
the part of such beneficial owner, director, or officer in entering
into such transaction of holding the security or security-based swap
agreement purchased or of not repurchasing the security or secu-
rity-based swap agreement sold for a period exceeding six months.
Suit to recover such profit may be instituted at law or in equity in
any court of competent jurisdiction by the issuer, or by the owner
of any security of the issuer in the name and in behalf of the issuer
if the issuer shall fail or refuse to bring such suit within sixty days
after request or shall fail diligently to prosecute the same there-
after; but no such suit shall be brought more than two years after
the date such profit was realized. This subsection shall not be con-
strued to cover any transaction where such beneficial owner was
not such both at the time of the purchase and sale, or the sale and
purchase, of the security or security-based swap agreement (as de-
fined in section 206B of the Gramm-Leach-Bliley Act) involved, or
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any transaction or transactions which the Commission by rules and
regulations may exempt as not comprehended within the purpose
of this subsection.

(c) It shall be unlawful for any such beneficial owner, director,
or officer, directly or indirectly, to sell any equity security of such
issuer (other than an exempted security), if the person selling the
security or his principal (1) does not own the security sold, or (2)
if owning the security, does not deliver it against such sale within
twenty days thereafter, or does not within five days after such sale
deposit it in the mails or other usual channels of transportation;
but no person shall be deemed to have violated this subsection if
he proves that notwithstanding the exercise of good faith he was
unable to make such delivery or deposit within such time, or that
to do so would cause undue inconvenience or expense.

(d) The provisions of subsection (b) of this section shall not
apply to any purchase and sale, or sale and purchase, and the pro-
visions of subsection (c) of this section shall not apply to any sale,
of an equity security not then or theretofore held by him in an
investment account, by a dealer in the ordinary course of his busi-
ness and incident to the establishment or maintenance by him of
a primary or secondary market (otherwise than on a national secu-
rities exchange or an exchange exempted from registration under
section 5 of this title) for such security. The Commission may, by
such rules and regulations as it deems necessary or appropriate in
the public interest, define and prescribe terms and conditions with
respect to securities held in an investment account and trans-
actions made in the ordinary course of business and incident to the
establishment or maintenance of a primary or secondary market.

(e) The provisions of this section shall not apply to foreign or
domestic arbitrage transactions unless made in contravention of
such rules and regulations as the Commission may adopt in order
to carry out the purposes of this section.

(f ) TREATMENT OF TRANSACTIONS IN SECURITY FUTURES PROD-
UCTS.—The provisions of this section shall apply to ownership of
and transactions in security futures products.

(g) The authority of the Commission under this section with re-
spect to security-based swap agreements (as defined in section
206B of the Gramm-Leach-Bliley Act) shall be subject to the
restrictions and limitations of section 3A(b) of this title.

ACCOUNTS AND RECORDS, EXAMINATIONS OF EXCHANGES, MEMBERS,
AND OTHERS

SEC. 17. ø78q¿ (a)(1) Every national securities exchange, mem-
ber thereof, broker or dealer who transacts a business in securities
through the medium of any such member, registered securities
association, registered broker or dealer, registered municipal secu-
rities dealer, registered securities information processor, registered
transfer agent, and registered clearing agency and the Municipal
Securities Rulemaking Board shall make and keep for prescribed
periods such records, furnish such copies thereof, and make and
disseminate such reports as the Commission, by rule, prescribes as
necessary or appropriate in the public interest, for the protection
of investors, or otherwise in furtherance of the purposes of this
title.
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(2) Every registered clearing agency shall also make and keep
for prescribed periods such records, furnish such copies thereof,
and make and disseminate such reports, as the appropriate regu-
latory agency for such clearing agency, by rule, prescribes as nec-
essary or appropriate for the safeguarding of securities and funds
in the custody or control of such clearing agency or for which it is
responsible.

(3) Every registered transfer agent shall also make and keep
for prescribed periods such records, furnish such copies thereof,
and make such reports as the appropriate regulatory agency for
such transfer agent, by rule, prescribes as necessary or appropriate
in furtherance of the purposes of section 17A of this title.

(b) RECORDS SUBJECT TO EXAMINATION.—
(1) PROCEDURES FOR COOPERATION WITH OTHER AGEN-

CIES.—All records of persons described in subsection (a) of this
section are subject at any time, or from time to time, to such
reasonable periodic, special, or other examinations by rep-
resentatives of the Commission and the appropriate regulatory
agency for such persons as the Commission or the appropriate
regulatory agency for such persons deems necessary or appro-
priate in the public interest, for the protection of investors, or
otherwise in furtherance of the purposes of this title: Provided,
however, That the Commission shall, prior to conducting any
such examination of a—

(A) registered clearing agency, registered transfer
agent, or registered municipal securities dealer for which
it is not the appropriate regulatory agency, give notice to
the appropriate regulatory agency for such clearing
agency, transfer agent, or municipal securities dealer of
such proposed examination and consult with such appro-
priate regulatory agency concerning the feasibility and
desirability of coordinating such examination with exami-
nations conducted by such appropriate regulatory agency
with a view to avoiding unnecessary regulatory duplication
or undue regulatory burdens for such clearing agency,
transfer agent, or municipal securities dealer; or

(B) broker or dealer registered pursuant to section
15(b)(11), exchange registered pursuant to section 6(g), or
national securities association registered pursuant to sec-
tion 15A(k) gives notice to the Commodity Futures Trading
Commission of such proposed examination and consults
with the Commodity Futures Trading Commission con-
cerning the feasibility and desirability of coordinating such
examination with examinations conducted by the Com-
modity Futures Trading Commission in order to avoid un-
necessary regulatory duplication or undue regulatory bur-
dens for such broker or dealer or exchange.
(2) FURNISHING DATA AND REPORTS TO CFTC.—The Com-

mission shall notify the Commodity Futures Trading Commis-
sion of any examination conducted of any broker or dealer reg-
istered pursuant to section 15(b)(11), exchange registered pur-
suant to section 6(g), or national securities association reg-
istered pursuant to section 15A(k) and, upon request, furnish
to the Commodity Futures Trading Commission any examina-
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1 This compilation reflects the apparent intention with respect to the location and indentation
of section 17(b)(4)(C) of this Act. See section 204(3) and (5) of the Commodity Futures Mod-
ernization Act of 2000 (114 Stat. 2763A–424, 425), as enacted in to law by section 1(a)(5) of Pub-
lic Law 106–554.

tion report and data supplied to, or prepared by, the Commis-
sion in connection with such examination.

(3) USE OF CFTC REPORTS.—Prior to conducting an exam-
ination under paragraph (1), the Commission shall use the re-
ports of examinations, if the information available therein is
sufficient for the purposes of the examination, of—

(A) any broker or dealer registered pursuant to section
15(b)(11);

(B) exchange registered pursuant to section 6(g); or
(C) national securities association registered pursuant

to section 15A(k);
that is made by the Commodity Futures Trading Commission,
a national securities association registered pursuant to section
15A(k), or an exchange registered pursuant to section 6(g).

(4) RULES OF CONSTRUCTION.—
(A) Notwithstanding any other provision of this sub-

section, the records of a broker or dealer registered pursu-
ant to section 15(b)(11), an exchange registered pursuant
to section 6(g), or a national securities association reg-
istered pursuant to section 15A(k) described in this sub-
paragraph shall not be subject to routine periodic examina-
tions by the Commission.

(B) Any recordkeeping rules adopted under this sub-
section for a broker or dealer registered pursuant to sec-
tion 15(b)(11), an exchange registered pursuant to section
6(g), or a national securities association registered pursu-
ant to section 15A(k) shall be limited to records with re-
spect to persons, accounts, agreements, contracts, and
transactions involving security futures products.

(C) 1 Nothing in the proviso in paragraph (1) shall be
construed to impair or limit (other than by the require-
ment of prior consultation) the power of the Commission
under this subsection to examine any clearing agency,
transfer agent, or municipal securities dealer or to affect
in any way the power of the Commission under any other
provision of this title or otherwise to inspect, examine, or
investigate any such clearing agency, transfer agent, or
municipal securities dealer.

(c)(1) Every clearing agency, transfer agent, and municipal
securities dealer for which the Commission is not the appropriate
regulatory agency shall (A) file with the appropriate regulatory
agency for such clearing agency, transfer agent, or municipal secu-
rities dealer a copy of any application, notice, proposal, report, or
document filed with the Commission by reason of its being a clear-
ing agency, transfer agent, or municipal securities dealer and (B)
file with the Commission a copy of any application, notice, pro-
posal, report, or document filed with such appropriate regulatory
agency by reason of its being a clearing agency, transfer agent, or
municipal securities dealer. The Municipal Securities Rulemaking
Board shall file with each agency enumerated in section 3(a)(34)(A)
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of this title copies of every proposed rule change filed with the
Commission pursuant to section 19(b) of this title.

(2) The appropriate regulatory agency for a clearing agency,
transfer agent, or municipal securities dealer for which the Com-
mission is not the appropriate regulatory agency shall file with the
Commission notice of the commencement of any proceeding and a
copy of any order entered by such appropriate regulatory agency
against any clearing agency, transfer agent, municipal securities
dealer, or person associated with a transfer agent or municipal
securities dealer, and the Commission shall file with such appro-
priate regulatory agency, if any, notice of the commencement of any
proceeding and a copy of any order entered by the Commission
against the clearing agency, transfer agent, or municipal securities
dealer, or against any person associated with a transfer agent or
municipal securities dealer for which the agency is the appropriate
regulatory agency.

(3) The Commission and the appropriate regulatory agency for
a clearing agency, transfer agent, or municipal securities dealer for
which the Commission is not the appropriate regulatory agency
shall each notify the other and make a report of any examination
conducted by it of such clearing agency, transfer agent, or munic-
ipal securities dealer, and, upon request, furnish to the other a
copy of such report and any data supplied to it in connection with
such examination.

(4) The Commission or the appropriate regulatory agency may
specify that documents required to be filed pursuant to this sub-
section with the Commission or such agency, respectively, may be
retained by the originating clearing agency, transfer agent, or mu-
nicipal securities dealer, or filed with another appropriate regu-
latory agency. The Commission or the appropriate regulatory
agency (as the case may be) making such a specification shall con-
tinue to have access to the document on request.

(d)(1) The Commission, by rule or order, as it deems necessary
or appropriate in the public interest and for the protection of inves-
tors, to foster cooperation and coordination among self-regulatory
organizations, or to remove impediments to and foster the develop-
ment of a national market system and national system for the
clearance and settlement of securities transactions, may—

(A) with respect to any person who is a member of or par-
ticipant in more than one self-regulatory organization, relieve
any such self-regulatory organization of any responsibility
under this title (i) to receive regulatory reports from such per-
son, (ii) to examine such person for compliance, or to enforce
compliance by such person, with specified provisions of this
title, the rules and regulations thereunder, and its own rules,
or (iii) to carry out other specified regulatory functions with re-
spect to such person, and

(B) allocate among self-regulatory organizations the au-
thority to adopt rules with respect to matters as to which, in
the absence of such allocation, such self-regulatory organiza-
tions share authority under this title.

In making any such rule or entering any such order, the Commis-
sion shall take into consideration the regulatory capabilities and
procedures of the self-regulatory organizations, availability of staff,
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convenience of location, unnecessary regulatory duplication, and
such other factors as the Commission may consider germane to the
protection of investors, cooperation and coordination among self-
regulatory organizations, and the development of a national market
system and a national system for the clearance and settlement of
securities transactions. The Commission, by rule or order, as it
deems necessary or appropriate in the public interest and for the
protection of investors, may require any self-regulatory organiza-
tion relieved of any responsibility pursuant to this paragraph, and
any person with respect to whom such responsibility relates, to
take such steps as are specified in any such rule or order to notify
customers of, and persons doing business with, such person of the
limited nature of such self-regulatory organization’s responsibility
for such person’s acts, practices, and course of business.

(2) A self-regulatory organization shall furnish copies of any re-
port of examination of any person who is a member of or a partici-
pant in such self-regulatory organization to any other self-regu-
latory organization of which such person is a member or in which
such person is a participant upon the request of such person, such
other self-regulatory organization, or the Commission.

(e)(1)(A) Every registered broker or dealer shall annually file
with the Commission a balance sheet and income statement cer-
tified by an independent public accountant, prepared on a calendar
or fiscal year basis, and such other financial statements (which
shall, as the Commission specifies, be certified) and information
concerning its financial condition as the Commission, by rule may
prescribe as necessary or appropriate in the public interest or for
the protection of investors.

(B) Every registered broker and dealer shall annually send to
its customers its certified balance sheet and such other financial
statements and information concerning its financial condition as
the Commission, by rule, may prescribe pursuant to subsection (a)
of this section.

(C) The Commission, by rule or order, may conditionally or un-
conditionally exempt any registered broker or dealer, or class of
such brokers or dealers, from any provision of this paragraph if the
Commission determines that such exemption is consistent with the
public interest and the protection of investors.

(2) The Commission, by rule, as it deems necessary or appro-
priate in the public interest or for the protection of investors, may
prescribe the form and content of financial statements filed pursu-
ant to this title and the accounting principles and accounting
standards used in their preparation.

(f)(1) Every national securities exchange, member thereof, reg-
istered securities association, broker, dealer, municipal securities
dealer, government securities broker, government securities dealer,
registered transfer agent, registered clearing agency, participant
therein, member of the Federal Reserve System, and bank whose
deposits are insured by the Federal Deposit Insurance Corporation
shall—

(A) report to the Commission or other person designated
by the Commission and, in the case of securities issued pursu-
ant to chapter 31 of title 31, United States Code, to the Sec-
retary of the Treasury such information about missing, lost,
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counterfeit, or stolen securities, in such form and within such
time as the Commission, by rule, determines is necessary or
appropriate in the public interest or for the protection of inves-
tors; such information shall be available on request for a rea-
sonable fee, to any such exchange, member, association,
broker, dealer, municipal securities dealer, transfer agent,
clearing agency, participant, member of the Federal Reserve
System, or insured bank, and such other persons as the Com-
mission, by rule, designates; and

(B) make such inquiry with respect to information reported
pursuant to this subsection as the Commission, by rule, pre-
scribes as necessary or appropriate in the public interest or for
the protection of investors, to determine whether securities in
their custody or control, for which they are responsible, or in
which they are effecting, clearing, or settling a transaction
have been reported as missing, lost, counterfeit, or stolen.
(2) Every member of a national securities exchange, broker,

dealer, registered transfer agent, and registered clearing agency,
shall require that each of its partners, directors, officers, and em-
ployees be fingerprinted and shall submit such fingerprints, or
cause the same to be submitted, to the Attorney General of the
United States for identification and appropriate processing. The
Commission, by rule, may exempt from the provisions of this para-
graph upon specified terms, conditions, and periods, any class of
partners, directors, officers, or employees of any such member,
broker, dealer, transfer agent, or clearing agency, if the Commis-
sion finds that such action is not inconsistent with the public inter-
est or the protection of investors. Notwithstanding any other provi-
sion of law, in providing identification and processing functions, the
Attorney General shall provide the Commission and self-regulatory
organizations designated by the Commission with access to all
criminal history record information.

(3)(A) In order to carry out the authority under paragraph (1)
above, the Commission or its designee may enter into agreement
with the Attorney General to use the facilities of the National
Crime Information Center (‘‘NCIC’’) to receive, store, and dissemi-
nate information in regard to missing, lost, counterfeit, or stolen
securities and to permit direct inquiry access to NCIC’s file on such
securities for the financial community.

(B) In order to carry out the authority under paragraph (1) of
this subsection, the Commission or its designee and the Secretary
of the Treasury shall enter into an agreement whereby the Com-
mission or its designee will receive, store, and disseminate informa-
tion in the possession, and which comes into the possession, of the
Department of the Treasury in regard to missing, lost, counterfeit,
or stolen securities.

(4) In regard to paragraphs (1), (2), and (3), above insofar as
such paragraphs apply to any bank or member of the Federal Re-
serve System, the Commission may delegate its authority to:

(A) the Comptroller of the Currency as to national banks
and banks operating under the Code of Law for the District of
Columbia;

(B) the Federal Reserve Board in regard to any member of
the Federal Reserve System which is not a national bank or a
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bank operating under the Code of Law for the District of Co-
lumbia; and

(C) the Federal Deposit Insurance Corporation for any
State bank which is insured by the Federal Deposit Insurance
Corporation but which is not a member of the Federal Reserve
System.
(5) The Commission shall encourage the insurance industry to

require their insured to report expeditiously instances of missing,
lost, counterfeit, or stolen securities to the Commission or to such
other person as the Commission may, by rule, designate to receive
such information.

(g) Any broker, dealer, or other person extending credit who is
subject to the rules and regulations prescribed by the Board of Gov-
ernors of the Federal Reserve System pursuant to this title shall
make such reports to the Board as it may require as necessary or
appropriate to enable it to perform the functions conferred upon it
by this title. If any such broker, dealer, or other person shall fail
to make any such report or fail to furnish full information therein,
or, if in the judgment of the Board it is otherwise necessary, such
broker, dealer, or other person shall permit such inspections to be
made by the Board with respect to the business operations of such
broker, dealer, or other person as the Board may deem necessary
to enable it to obtain the required information.

(h) RISK ASSESSMENT FOR HOLDING COMPANY SYSTEMS.—
(1) OBLIGATIONS TO OBTAIN, MAINTAIN, AND REPORT INFOR-

MATION.—Every person who is (A) a registered broker or
dealer, or (B) a registered municipal securities dealer for which
the Commission is the appropriate regulatory agency, shall ob-
tain such information and make and keep such records as the
Commission by rule prescribes concerning the registered per-
son’s policies, procedures, or systems for monitoring and con-
trolling financial and operational risks to it resulting from the
activities of any of its associated persons, other than a natural
person. Such records shall describe, in the aggregate, each of
the financial and securities activities conducted by, and the
customary sources of capital and funding of, those of its associ-
ated persons whose business activities are reasonably likely to
have a material impact on the financial or operational condi-
tion of such registered person, including its net capital, its li-
quidity, or its ability to conduct or finance its operations. The
Commission, by rule, may require summary reports of such
information to be filed with the Commission no more fre-
quently than quarterly.

(2) AUTHORITY TO REQUIRE ADDITIONAL INFORMATION.—If,
as a result of adverse market conditions or based on reports
provided to the Commission pursuant to paragraph (1) of this
subsection or other available information, the Commission rea-
sonably concludes that it has concerns regarding the financial
or operational condition of (A) any registered broker or dealer,
or (B) any registered municipal securities dealer, government
securities broker, or government securities dealer for which the
Commission is the appropriate regulatory agency, the Commis-
sion may require the registered person to make reports con-
cerning the financial and securities activities of any of such
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person’s associated persons, other than a natural person,
whose business activities are reasonably likely to have a mate-
rial impact on the financial or operational condition of such
registered person. The Commission, in requiring reports pursu-
ant to this paragraph, shall specify the information required,
the period for which it is required, the time and date on which
the information must be furnished, and whether the informa-
tion is to be furnished directly to the Commission or to a self-
regulatory organization with primary responsibility for exam-
ining the registered person’s financial and operational condi-
tion.

(3) SPECIAL PROVISIONS WITH RESPECT TO ASSOCIATED PER-
SONS SUBJECT TO FEDERAL BANKING AGENCY REGULATION.—

(A) COOPERATION IN IMPLEMENTATION.—In developing
and implementing reporting requirements pursuant to
paragraph (1) of this subsection with respect to associated
persons subject to examination by or reporting require-
ments of a Federal banking agency, the Commission shall
consult with and consider the views of each such Federal
banking agency. If a Federal banking agency comments in
writing on a proposed rule of the Commission under this
subsection that has been published for comment, the Com-
mission shall respond in writing to such written comment
before adopting the proposed rule. The Commission shall,
at the request of the Federal banking agency, publish such
comment and response in the Federal Register at the time
of publishing the adopted rule.

(B) USE OF BANKING AGENCY REPORTS.—A registered
broker, dealer, or municipal securities dealer shall be in
compliance with any recordkeeping or reporting require-
ment adopted pursuant to paragraph (1) of this subsection
concerning an associated person that is subject to exam-
ination by or reporting requirements of a Federal banking
agency if such broker, dealer, or municipal securities
dealer utilizes for such recordkeeping or reporting require-
ment copies of reports filed by the associated person with
the Federal banking agency pursuant to section 5211 of
the Revised Statutes, section 9 of the Federal Reserve Act,
section 7(a) of the Federal Deposit Insurance Act, section
10(b) of the Home Owners’ Loan Act, or section 8 of the
Bank Holding Company Act of 1956. The Commission may,
however, by rule adopted pursuant to paragraph (1), re-
quire any broker, dealer, or municipal securities dealer fil-
ing such reports with the Commission to obtain, maintain,
or report supplemental information if the Commission
makes an explicit finding that such supplemental informa-
tion is necessary to inform the Commission regarding
potential risks to such broker, dealer, or municipal securi-
ties dealer. Prior to requiring any such supplemental infor-
mation, the Commission shall first request the Federal
banking agency to expand its reporting requirements to in-
clude such information.

(C) PROCEDURE FOR REQUIRING ADDITIONAL INFORMA-
TION.—Prior to making a request pursuant to paragraph
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(2) of this subsection for information with respect to an
associated person that is subject to examination by or re-
porting requirements of a Federal banking agency, the
Commission shall—

(i) notify such agency of the information required
with respect to such associated person; and

(ii) consult with such agency to determine whether
the information required is available from such agency
and for other purposes, unless the Commission deter-
mines that any delay resulting from such consultation
would be inconsistent with ensuring the financial and
operational condition of the broker, dealer, municipal
securities dealer, government securities broker, or gov-
ernment securities dealer or the stability or integrity
of the securities markets.
(D) EXCLUSION FOR EXAMINATION REPORTS.—Nothing

in this subsection shall be construed to permit the Com-
mission to require any registered broker or dealer, or any
registered municipal securities dealer, government securi-
ties broker, or government securities dealer for which the
Commission is the appropriate regulatory agency, to ob-
tain, maintain, or furnish any examination report of any
Federal banking agency or any supervisory recommenda-
tions or analysis contained therein.

(E) CONFIDENTIALITY OF INFORMATION PROVIDED.—No
information provided to or obtained by the Commission
from any Federal banking agency pursuant to a request by
the Commission under subparagraph (C) of this paragraph
regarding any associated person which is subject to exam-
ination by or reporting requirements of a Federal banking
agency may be disclosed to any other person (other than
a self-regulatory organization), without the prior written
approval of the Federal banking agency. Nothing in this
subsection shall authorize the Commission to withhold
information from Congress, or prevent the Commission
from complying with a request for information from any
other Federal department or agency requesting the infor-
mation for purposes within the scope of its jurisdiction, or
complying with an order of a court of the United States in
an action brought by the United States or the Commission.

(F) NOTICE TO BANKING AGENCIES CONCERNING FINAN-
CIAL AND OPERATIONAL CONDITION CONCERNS.—The Com-
mission shall notify the Federal banking agency of any
concerns of the Commission regarding significant financial
or operational risks resulting from the activities of any
registered broker or dealer, or any registered municipal
securities dealer, government securities broker, or govern-
ment securities dealer for which the Commission is the
appropriate regulatory agency, to any associated person
thereof which is subject to examination by or reporting
requirements of the Federal banking agency.

(G) DEFINITION.—For purposes of this paragraph, the
term ‘‘Federal banking agency’’ shall have the same mean-
ing as the term ‘‘appropriate Federal bank agency’’ in sec-
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tion 3(q) of the Federal Deposit Insurance Act (12 U.S.C.
1813(q)).
(4) EXEMPTIONS.—The Commission by rule or order may

exempt any person or class of persons, under such terms and
conditions and for such periods as the Commission shall pro-
vide in such rule or order, from the provisions of this sub-
section, and the rules thereunder. In granting such exemp-
tions, the Commission shall consider, among other factors—

(A) whether information of the type required under
this subsection is available from a supervisory agency (as
defined in section 1101(6) of the Right to Financial Privacy
Act of 1978 (12 U.S.C. 3401(6))), a State insurance com-
mission or similar State agency, the Commodity Futures
Trading Commission, or a similar foreign regulator;

(B) the primary business of any associated person;
(C) the nature and extent of domestic or foreign regu-

lation of the associated person’s activities;
(D) the nature and extent of the registered person’s

securities activities; and
(E) with respect to the registered person and its asso-

ciated persons, on a consolidated basis, the amount and
proportion of assets devoted to, and revenues derived from,
activities in the United States securities markets.
(5) AUTHORITY TO LIMIT DISCLOSURE OF INFORMATION.—

Notwithstanding any other provision of law, the Commission
shall not be compelled to disclose any information required to
be reported under this subsection, or any information supplied
to the Commission by any domestic or foreign regulatory
agency that relates to the financial or operational condition of
any associated person of a registered broker, dealer, govern-
ment securities broker, government securities dealer, or munic-
ipal securities dealer. Nothing in this subsection shall author-
ize the Commission to withhold information from Congress, or
prevent the Commission from complying with a request for
information from any other Federal department or agency re-
questing the information for purposes within the scope of its
jurisdiction, or complying with an order of a court of the
United States in an action brought by the United States or the
Commission. For purposes of section 552 of title 5, United
States Code, this subsection shall be considered a statute de-
scribed in subsection (b)(3)(B) of such section 552. In pre-
scribing regulations to carry out the requirements of this sub-
section, the Commission shall designate information described
in or obtained pursuant to subparagraph (B) or (C) of para-
graph (3) of this subsection as confidential information for pur-
poses of section 24(b)(2) of this title.
(i) INVESTMENT BANK HOLDING COMPANIES.—

(1) ELECTIVE SUPERVISION OF AN INVESTMENT BANK HOLD-
ING COMPANY NOT HAVING A BANK OR SAVINGS ASSOCIATION
AFFILIATE.—

(A) IN GENERAL.—An investment bank holding com-
pany that is not—

(i) an affiliate of an insured bank (other than an
institution described in subparagraph (D), (F), or (G)
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of section 2(c)(2), or held under section 4(f), of the
Bank Holding Company Act of 1956), or a savings
association;

(ii) a foreign bank, foreign company, or company
that is described in section 8(a) of the International
Banking Act of 1978; or

(iii) a foreign bank that controls, directly or indi-
rectly, a corporation chartered under section 25A of
the Federal Reserve Act,

may elect to become supervised by filing with the Commis-
sion a notice of intention to become supervised, pursuant
to subparagraph (B) of this paragraph. Any investment
bank holding company filing such a notice shall be super-
vised in accordance with this section and comply with the
rules promulgated by the Commission applicable to super-
vised investment bank holding companies.

(B) NOTIFICATION OF STATUS AS A SUPERVISED INVEST-
MENT BANK HOLDING COMPANY.—An investment bank hold-
ing company that elects under subparagraph (A) to become
supervised by the Commission shall file with the Commis-
sion a written notice of intention to become supervised by
the Commission in such form and containing such informa-
tion and documents concerning such investment bank
holding company as the Commission, by rule, may pre-
scribe as necessary or appropriate in furtherance of the
purposes of this section. Unless the Commission finds that
such supervision is not necessary or appropriate in fur-
therance of the purposes of this section, such supervision
shall become effective 45 days after the date of receipt of
such written notice by the Commission or within such
shorter time period as the Commission, by rule or order,
may determine.
(2) ELECTION NOT TO BE SUPERVISED BY THE COMMISSION

AS AN INVESTMENT BANK HOLDING COMPANY.—
(A) VOLUNTARY WITHDRAWAL.—A supervised invest-

ment bank holding company that is supervised pursuant to
paragraph (1) may, upon such terms and conditions as the
Commission deems necessary or appropriate, elect not to
be supervised by the Commission by filing a written notice
of withdrawal from Commission supervision. Such notice
shall not become effective until 1 year after receipt by the
Commission, or such shorter or longer period as the Com-
mission deems necessary or appropriate to ensure effective
supervision of the material risks to the supervised invest-
ment bank holding company and to the affiliated broker or
dealer, or to prevent evasion of the purposes of this sec-
tion.

(B) DISCONTINUATION OF COMMISSION SUPERVISION.—If
the Commission finds that any supervised investment
bank holding company that is supervised pursuant to
paragraph (1) is no longer in existence or has ceased to be
an investment bank holding company, or if the Commis-
sion finds that continued supervision of such a supervised
investment bank holding company is not consistent with
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the purposes of this section, the Commission may dis-
continue the supervision pursuant to a rule or order, if
any, promulgated by the Commission under this section.
(3) SUPERVISION OF INVESTMENT BANK HOLDING COMPA-

NIES.—
(A) RECORDKEEPING AND REPORTING.—

(i) IN GENERAL.—Every supervised investment
bank holding company and each affiliate thereof shall
make and keep for prescribed periods such records,
furnish copies thereof, and make such reports, as the
Commission may require by rule, in order to keep the
Commission informed as to—

(I) the company’s or affiliate’s activities,
financial condition, policies, systems for moni-
toring and controlling financial and operational
risks, and transactions and relationships between
any broker or dealer affiliate of the supervised
investment bank holding company; and

(II) the extent to which the company or affil-
iate has complied with the provisions of this Act
and regulations prescribed and orders issued
under this Act.
(ii) FORM AND CONTENTS.—Such records and re-

ports shall be prepared in such form and according to
such specifications (including certification by an inde-
pendent public accountant), as the Commission may
require and shall be provided promptly at any time
upon request by the Commission. Such records and re-
ports may include—

(I) a balance sheet and income statement;
(II) an assessment of the consolidated capital

of the supervised investment bank holding com-
pany;

(III) an independent auditor’s report attesting
to the supervised investment bank holding com-
pany’s compliance with its internal risk manage-
ment and internal control objectives; and

(IV) reports concerning the extent to which
the company or affiliate has complied with the
provisions of this title and any regulations pre-
scribed and orders issued under this title.

(B) USE OF EXISTING REPORTS.—
(i) IN GENERAL.—The Commission shall, to the

fullest extent possible, accept reports in fulfillment of
the requirements under this paragraph that the super-
vised investment bank holding company or its affili-
ates have been required to provide to another appro-
priate regulatory agency or self-regulatory organiza-
tion.

(ii) AVAILABILITY.—A supervised investment bank
holding company or an affiliate of such company shall
provide to the Commission, at the request of the Com-
mission, any report referred to in clause (i).
(C) EXAMINATION AUTHORITY.—
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(i) FOCUS OF EXAMINATION AUTHORITY.—The Com-
mission may make examinations of any supervised
investment bank holding company and any affiliate of
such company in order to—

(I) inform the Commission regarding—
(aa) the nature of the operations and

financial condition of the supervised invest-
ment bank holding company and its affiliates;

(bb) the financial and operational risks
within the supervised investment bank hold-
ing company that may affect any broker or
dealer controlled by such supervised invest-
ment bank holding company; and

(cc) the systems of the supervised invest-
ment bank holding company and its affiliates
for monitoring and controlling those risks;
and
(II) monitor compliance with the provisions of

this subsection, provisions governing transactions
and relationships between any broker or dealer
affiliated with the supervised investment bank
holding company and any of the company’s other
affiliates, and applicable provisions of subchapter
II of chapter 53, title 31, United States Code (com-
monly referred to as the ‘‘Bank Secrecy Act’’) and
regulations thereunder.
(ii) RESTRICTED FOCUS OF EXAMINATIONS.—The

Commission shall limit the focus and scope of any
examination of a supervised investment bank holding
company to—

(I) the company; and
(II) any affiliate of the company that, because

of its size, condition, or activities, the nature or
size of the transactions between such affiliate and
any affiliated broker or dealer, or the centraliza-
tion of functions within the holding company sys-
tem, could, in the discretion of the Commission,
have a materially adverse effect on the oper-
ational or financial condition of the broker or
dealer.
(iii) DEFERENCE TO OTHER EXAMINATIONS.—For

purposes of this subparagraph, the Commission shall,
to the fullest extent possible, use the reports of exam-
ination of an institution described in subparagraph
(D), (F), or (G) of section 2(c)(2), or held under section
4(f), of the Bank Holding Company Act of 1956 made
by the appropriate regulatory agency, or of a licensed
insurance company made by the appropriate State
insurance regulator.

(4) FUNCTIONAL REGULATION OF BANKING AND INSURANCE
ACTIVITIES OF SUPERVISED INVESTMENT BANK HOLDING COMPA-
NIES.—The Commission shall defer to—

(A) the appropriate regulatory agency with regard to
all interpretations of, and the enforcement of, applicable
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banking laws relating to the activities, conduct, ownership,
and operations of banks, and institutions described in sub-
paragraph (D), (F), and (G) of section 2(c)(2), or held under
section 4(f), of the Bank Holding Company Act of 1956;
and

(B) the appropriate State insurance regulators with re-
gard to all interpretations of, and the enforcement of, ap-
plicable State insurance laws relating to the activities, con-
duct, and operations of insurance companies and insurance
agents.
(5) DEFINITIONS.—For purposes of this subsection:

(A) The term ‘‘investment bank holding company’’
means—

(i) any person other than a natural person that
owns or controls one or more brokers or dealers; and

(ii) the associated persons of the investment bank
holding company.
(B) The term ‘‘supervised investment bank holding

company’’ means any investment bank holding company
that is supervised by the Commission pursuant to this
subsection.

(C) The terms ‘‘affiliate’’, ‘‘bank’’, ‘‘bank holding com-
pany’’, ‘‘company’’, ‘‘control’’, and ‘‘savings association’’ have
the same meanings as given in section 2 of the Bank Hold-
ing Company Act of 1956 (12 U.S.C. 1841).

(D) The term ‘‘insured bank’’ has the same meaning as
given in section 3 of the Federal Deposit Insurance Act.

(E) The term ‘‘foreign bank’’ has the same meaning as
given in section 1(b)(7) of the International Banking Act of
1978.

(F) The terms ‘‘person associated with an investment
bank holding company’’ and ‘‘associated person of an
investment bank holding company’’ mean any person di-
rectly or indirectly controlling, controlled by, or under com-
mon control with, an investment bank holding company.

(j) AUTHORITY TO LIMIT DISCLOSURE OF INFORMATION.—Not-
withstanding any other provision of law, the Commission shall not
be compelled to disclose any information required to be reported
under subsection (h) or (i) or any information supplied to the Com-
mission by any domestic or foreign regulatory agency that relates
to the financial or operational condition of any associated person of
a broker or dealer, investment bank holding company, or any affil-
iate of an investment bank holding company. Nothing in this sub-
section shall authorize the Commission to withhold information
from Congress, or prevent the Commission from complying with a
request for information from any other Federal department or
agency or any self-regulatory organization requesting the informa-
tion for purposes within the scope of its jurisdiction, or complying
with an order of a court of the United States in an action brought
by the United States or the Commission. For purposes of section
552 of title 5, United States Code, this subsection shall be consid-
ered a statute described in subsection (b)(3)(B) of such section 552.
In prescribing regulations to carry out the requirements of this
subsection, the Commission shall designate information described
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in or obtained pursuant to subparagraphs (A), (B), and (C) of sub-
section (i)(5) as confidential information for purposes of section
24(b)(2) of this title.

(k) COORDINATION OF EXAMINING AUTHORITIES.—
(1) ELIMINATION OF DUPLICATION.—The Commission and

the examining authorities, through cooperation and coordina-
tion of examination and oversight activities, shall eliminate
any unnecessary and burdensome duplication in the examina-
tion process.

(2) COORDINATION OF EXAMINATIONS.—The Commission
and the examining authorities shall share such information,
including reports of examinations, customer complaint informa-
tion, and other nonpublic regulatory information, as appro-
priate to foster a coordinated approach to regulatory oversight
of brokers and dealers that are subject to examination by more
than one examining authority.

(3) EXAMINATIONS FOR CAUSE.—At any time, any exam-
ining authority may conduct an examination for cause of any
broker or dealer subject to its jurisdiction.

(4) CONFIDENTIALITY.—
(A) IN GENERAL.—Section 24 shall apply to the sharing

of information in accordance with this subsection. The
Commission shall take appropriate action under section
24(c) to ensure that such information is not inappropri-
ately disclosed.

(B) APPROPRIATE DISCLOSURE NOT PROHIBITED.—Noth-
ing in this paragraph authorizes the Commission or any
examining authority to withhold information from the
Congress, or prevent the Commission or any examining
authority from complying with a request for information
from any other Federal department or agency requesting
the information for purposes within the scope of its juris-
diction, or complying with an order of a court of the United
States in an action brought by the United States or the
Commission.
(5) DEFINITION.—For purposes of this subsection, the term

‘‘examining authority’’ means a self-regulatory organization
registered with the Commission under this title (other than a
registered clearing agency) with the authority to examine, in-
spect, and otherwise oversee the activities of a registered
broker or dealer.

NATIONAL SYSTEM FOR CLEARANCE AND SETTLEMENT OF SECURITIES
TRANSACTIONS

SEC. 17A. ø78q–1¿ (a)(1) The Congress finds that—
(A) The prompt and accurate clearance and settlement of

securities transactions, including the transfer of record owner-
ship and the safeguarding of securities and funds related
thereto, are necessary for the protection of investors and per-
sons facilitating transactions by and acting on behalf of inves-
tors.

(B) Inefficient procedures for clearance and settlement im-
pose unnecessary costs on investors and persons facilitating
transactions by and acting on behalf of investors.
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(C) New data processing and communications techniques
create the opportunity for more efficient, effective, and safe
procedures for clearance and settlement.

(D) The linking of all clearance and settlement facilities
and the development of uniform standards and procedures for
clearance and settlement will reduce unnecessary costs and in-
crease the protection of investors and persons facilitating
transactions by and acting on behalf of investors.
(2)(A) The Commission is directed, therefore, having due re-

gard for the public interest, the protection of investors, the safe-
guarding of securities and funds, and maintenance of fair competi-
tion among brokers and dealers, clearing agencies, and transfer
agents, to use its authority under this title—

(i) to facilitate the establishment of a national system for
the prompt and accurate clearance and settlement of trans-
actions in securities (other than exempt securities); and

(ii) to facilitate the establishment of linked or coordinated
facilities for clearance and settlement of transactions in securi-
ties, securities options, contracts of sale for future delivery and
options thereon, and commodity options;

in accordance with the findings and to carry out the objectives set
forth in paragraph (1) of this subsection.

(B) The Commission shall use its authority under this title to
assure equal regulation under this title of registered clearing agen-
cies and registered transfer agents. In carrying out its responsibil-
ities set forth in subparagraph (A)(ii) of this paragraph, the Com-
mission shall coordinate with the Commodity Futures Trading
Commission and consult with the Board of Governors of the Fed-
eral Reserve System.

(b)(1) Except as otherwise provided in this section, it shall be
unlawful for any clearing agency, unless registered in accordance
with this subsection, directly or indirectly, to make use of the mails
or any means or instrumentality of interstate commerce to perform
the functions of a clearing agency with respect to any security
(other than an exempted security). The Commission, by rule or
order, upon its own motion or upon application, may conditionally
or unconditionally exempt any clearing agency or security or any
class of clearing agencies or securities from any provisions of this
section or the rules or regulations thereunder, if the Commission
finds that such exemption is consistent with the public interest, the
protection of investors, and the purposes of this section, including
the prompt and accurate clearance and settlement of securities
transactions and the safeguarding of securities and funds. A clear-
ing agency or transfer agent shall not perform the functions of both
a clearing agency and a transfer agent unless such clearing agency
or transfer agent is registered in accordance with this subsection
and subsection (c) of this section.

(2) A clearing agency may be registered under the terms and
conditions hereinafter provided in this subsection and in accord-
ance with the provisions of section 19(a) of this title, by filing with
the Commission an application for registration in such form as the
Commission, by rule, may prescribe containing the rules of the
clearing agency and such other information and documents as the
Commission, by rule, may prescribe as necessary or appropriate in
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the public interest or for the prompt and accurate clearance and
settlement of securities transactions.

(3) A clearing agency shall not be registered unless the Com-
mission determines that—

(A) Such clearing agency is so organized and has the ca-
pacity to be able to facilitate the prompt and accurate clear-
ance and settlement of securities transactions and derivative
agreements, contracts, and transactions for which it is respon-
sible, to safeguard securities and funds in its custody or control
or for which it is responsible, to comply with the provisions of
this title and the rules and regulations thereunder, to enforce
(subject to any rule or order of the Commission pursuant to
section 17(d) or 19(g)(2) of this title) compliance by its partici-
pants with the rules of the clearing agency, and to carry out
the purposes of this section.

(B) Subject to the provisions of paragraph (4) of this sub-
section, the rules of the clearing agency provide that any (i)
registered broker or dealer, (ii) other registered clearing
agency, (iii) registered investment company, (iv) bank, (v)
insurance company, or (vi) other person or class of persons as
the Commission, by rule, may from time to time designate as
appropriate to the development of a national system or the
prompt and accurate clearance and settlement of securities
transactions may become a participant in such clearing agency.

(C) The rules of the clearing agency assure a fair represen-
tation of its shareholders (or members) and participants in the
selection of its directors and administration of its affairs. (The
Commission may determine that the representation of partici-
pants is fair if they are afforded a reasonable opportunity to
acquire voting stock of the clearing agency, directly or indi-
rectly, in reasonable proportion to their use of such clearing
agency.)

(D) The rules of the clearing agency provide for the equi-
table allocation of reasonable dues, fees, and other charges
among its participants.

(E) The rules of the clearing agency do not impose any
schedule of prices, or fix rates or other fees, for services ren-
dered by its participants.

(F) The rules of the clearing agency are designed to pro-
mote the prompt and accurate clearance and settlement of
securities transactions and, to the extent applicable, derivative
agreements, contracts, and transactions, to assure the safe-
guarding of securities and funds which are in the custody or
control of the clearing agency or for which it is responsible, to
foster cooperation and coordination with persons engaged in
the clearance and settlement of securities transactions, to re-
move impediments to and perfect the mechanism of a national
system for the prompt and accurate clearance and settlement
of securities transactions, and, in general, to protect investors
and the public interest; and are not designed to permit unfair
discrimination in the admission of participants or among par-
ticipants in the use of the clearing agency, or to regulate by
virtue of any authority conferred by this title matters not re-
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lated to the purposes of this section or the administration of
the clearing agency.

(G) The rules of the clearing agency provide that (subject
to any rule or order of the Commission pursuant to section
17(d) or 19(g)(2) of this title) its participants shall be appro-
priately disciplined for violation of any provision of the rules
of the clearing agency by expulsion, suspension, limitation of
activities, functions, and operations, fine, censure, or any other
fitting sanction.

(H) The rules of the clearing agency are in accordance with
the provisions of paragraph (5) of this subsection, and, in gen-
eral, provide a fair procedure with respect to the disciplining
of participants, the denial of participation to any persons seek-
ing participation therein, and the prohibition or limitation by
the clearing agency of any person with respect to access to
services offered by the clearing agency.

(I) The rules of the clearing agency do not impose any bur-
den on competition not necessary or appropriate in furtherance
of the purposes of this title.
(4)(A) A registered clearing agency may, and in cases in which

the Commission, by order, directs as appropriate in the public in-
terest shall, deny participation to any person subject to a statutory
disqualification. A registered clearing agency shall file notice with
the Commission not less than thirty days prior to admitting any
person to participation, if the clearing agency knew, or in the exer-
cise of reasonable care should have known, that such person was
subject to a statutory disqualification. The notice shall be in such
form and contain such information as the Commission, by rule,
may prescribe as necessary or appropriate in the public interest or
for the protection of investors.

(B) A registered clearing agency may deny participation to, or
condition the participation of, any person if such person does not
meet such standards of financial responsibility, operational capa-
bility, experience, and competence as are prescribed by the rules of
the clearing agency. A registered clearing agency may examine and
verify the qualifications of an applicant to be a participant in
accordance with procedures established by the rules of the clearing
agency.

(5)(A) In any proceeding by a registered clearing agency to
determine whether a participant should be disciplined (other than
a summary proceeding pursuant to subparagraph (C) of this para-
graph), the clearing agency shall bring specific charges, notify such
participant of, and give him an opportunity to defend against such
charges, and keep a record. A determination by the clearing agency
to impose a disciplinary sanction shall be supported by a statement
setting forth—

(i) any act or practice in which such participant has been
found to have engaged, or which such participant has been
found to have omitted;

(ii) the specific provisions of the rules of the clearing
agency which any such act or practice, or omission to act, is
deemed to violate; and

(iii) the sanction imposed and the reasons therefor.
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(B) In any proceeding by a registered clearing agency to deter-
mine whether a person shall be denied participation or prohibited
or limited with respect to access to services offered by the clearing
agency, the clearing agency shall notify such person of, and give
him an opportunity to be heard upon, the specific grounds for de-
nial or prohibition or limitation under consideration and keep a
record. A determination by the clearing agency to deny participa-
tion or prohibit or limit a person with respect to access to services
offered by the clearing agency shall be supported by a statement
setting forth the specific grounds on which the denial or prohibition
or limitation is based.

(C) A registered clearing agency may summarily suspend and
close the accounts of a participant who (i) has been and is expelled
or suspended from any self-regulatory organization, (ii) is in default
of any delivery of funds or securities to the clearing agency, or (iii)
is in such financial or operating difficulty that the clearing agency
determines and so notifies the appropriate regulatory agency for
such participant that such suspension and closing of accounts are
necessary for the protection of the clearing agency, its participants,
creditors, or investors. A participant so summarily suspended shall
be promptly afforded an opportunity for a hearing by the clearing
agency in accordance with the provisions of subparagraph (A) of
this paragraph. The appropriate regulatory agency for such partici-
pant, by order, may stay any such summary suspension on its own
motion or upon application by any person aggrieved thereby, if
such appropriate regulatory agency determines summarily or after
notice and opportunity for hearing (which hearing may consist
solely of the submission of affidavits or presentation of oral argu-
ments) that such stay is consistent with the public interest and
protection of investors.

(6) No registered clearing agency shall prohibit or limit access
by any person to services offered by any participant therein.

(7)(A) A clearing agency that is regulated directly or indirectly
by the Commodity Futures Trading Commission through its asso-
ciation with a designated contract market for security futures prod-
ucts that is a national securities exchange registered pursuant to
section 6(g), and that would be required to register pursuant to
paragraph (1) of this subsection only because it performs the func-
tions of a clearing agency with respect to security futures products
effected pursuant to the rules of the designated contract market
with which such agency is associated, is exempted from the provi-
sions of this section and the rules and regulations thereunder, ex-
cept that if such a clearing agency performs the functions of a
clearing agency with respect to a security futures product that is
not cash settled, it must have arrangements in place with a reg-
istered clearing agency to effect the payment and delivery of the
securities underlying the security futures product.

(B) Any clearing agency that performs the functions of a clear-
ing agency with respect to security futures products must coordi-
nate with and develop fair and reasonable links with any and all
other clearing agencies that perform the functions of a clearing
agency with respect to security futures products, in order to permit,
as of the compliance date (as defined in section 6(h)(6)(C)), security
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futures products to be purchased on one market and offset on an-
other market that trades such products.

(8) A registered clearing agency shall be permitted to provide
facilities for the clearance and settlement of any derivative agree-
ments, contracts, or transactions that are excluded from the Com-
modity Exchange Act, subject to the requirements of this section
and to such rules and regulations as the Commission may prescribe
as necessary or appropriate in the public interest, for the protection
of investors, or otherwise in furtherance of the purposes of this
title.

(c)(1) Except as otherwise provided in this section, it shall be
unlawful for any transfer agent, unless registered in accordance
with this section, directly or indirectly, to make use of the mails
or any means or instrumentality of interstate commerce to perform
the function of a transfer agent with respect to any security reg-
istered under section 12 of this title or which would be required to
be registered except for the exemption from registration provided
by subsection (g)(2)(B) or (g)(2)(G) of that section. The appropriate
regulatory agency, by rule or order, upon its own motion or upon
application, may conditionally or unconditionally exempt any per-
son or security or class of persons or securities from any provision
of this section or any rule or regulation prescribed under this sec-
tion, if the appropriate regulatory agency finds (A) that such
exemption is in the public interest and consistent with the protec-
tion of investors and the purposes of this section, including the
prompt and accurate clearance and settlement of securities trans-
actions and the safeguarding of securities and funds, and (B) the
Commission does not object to such exemption.

(2) A transfer agent may be registered by filing with the appro-
priate regulatory agency for such transfer agent an application for
registration in such form and containing such information and doc-
uments concerning such transfer agent and any persons associated
with the transfer agent as such appropriate regulatory agency may
prescribe as necessary or appropriate in furtherance of the pur-
poses of this section. Except as hereinafter provided, such registra-
tion shall become effective 45 days after receipt of such application
by such appropriate regulatory agency or within such shorter pe-
riod of time as such appropriate regulatory agency may determine.

(3) The appropriate regulatory agency for a transfer agent, by
order, shall deny registration to, censure, place limitations on the
activities, functions, or operations of, suspend for a period not ex-
ceeding 12 months, or revoke the registration of such transfer
agent, if such appropriate regulatory agency finds, on the record
after notice and opportunity for hearing, that such denial, censure,
placing of limitations, suspension, or revocation is in the public in-
terest and that such transfer agent, whether prior or subsequent
to becoming such, or any person associated with such transfer
agent, whether prior or subsequent to becoming so associated—

(A) has committed or omitted any act enumerated in sub-
paragraph (A), (D), (E), or (G) of paragraph (4) of section 15(b)
of this title, has been convicted of any offense specified in sub-
paragraph (B) of such paragraph (4) within ten years of the
commencement of the proceedings under this paragraph, or is
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enjoined from any action, conduct, or practice specified in sub-
paragraph (C) of such paragraph (4); or

(B) is subject to an order entered pursuant to subpara-
graph (C) of paragraph (4) of this subsection barring or sus-
pending the right of such person to be associated with a trans-
fer agent.
(4)(A) Pending final determination whether any registration by

a transfer agent under this subsection shall be denied, the appro-
priate regulatory agency for such transfer agent, by order, may
postpone the effective date of such registration for a period not to
exceed fifteen days, but if, after notice and opportunity for hearing
(which may consist solely of affidavits and oral arguments), it shall
appear to such appropriate regulatory agency to be necessary or
appropriate in the public interest or for the protection of investors
to postpone the effective date of such registration until final deter-
mination, such appropriate regulatory agency shall so order. Pend-
ing final determination whether any registration under this sub-
section shall be revoked, such appropriate regulatory agency, by
order, may suspend such registration, if such suspension appears
to such appropriate regulatory agency, after notice and opportunity
for hearing, to be necessary or appropriate in the public interest or
for the protection of investors.

(B) A registered transfer agent may, upon such terms and con-
ditions as the appropriate regulatory agency for such transfer
agent deems necessary or appropriate in the public interest, for the
protection of investors, or in furtherance of the purposes of this sec-
tion, withdraw from registration by filing a written notice of with-
drawal with such appropriate regulatory agency. If such appro-
priate regulatory agency finds that any transfer agent for which it
is the appropriate regulatory agency, is no longer in existence or
has ceased to do business as a transfer agent, such appropriate reg-
ulatory agency, by order, shall cancel or deny the registration.

(C) The appropriate regulatory agency for a transfer agent, by
order, shall censure or place limitations on the activities or func-
tions of any person associated, seeking to become associated, or, at
the time of the alleged misconduct, associated or seeking to become
associated with the transfer agent, or suspend for a period not ex-
ceeding twelve months or bar any such person from being associ-
ated with the transfer agent, if the appropriate regulatory agency
finds, on the record after notice and opportunity for hearing, that
such censure, placing of limitations, suspension, or bar is in the
public interest and that such person has committed or omitted any
act enumerated in subparagraph (A), (D), (E), or (G) or paragraph
(4) of section 15(b) of this title, has been convicted of any offense
specified in subparagraph (B) of such paragraph (4) within ten
years of the commencement of the proceedings under this para-
graph, or is enjoined from any action, conduct, or practice specified
in subparagraph (C) of such paragraph (4). It shall be unlawful for
any person as to whom such an order suspending or barring him
from being associated with a transfer agent is in effect willfully to
become, or to be, associated with a transfer agent without the con-
sent of the appropriate regulatory agency that entered the order
and the appropriate regulatory agency for that transfer agent. It
shall be unlawful for any transfer agent to permit such a person
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to become, or remain, a person associated with it without the con-
sent of such appropriate regulatory agencies, if the transfer agent
knew, or in the exercise of reasonable care should have known, of
such order. The Commission may establish, by rule, procedures by
which a transfer agent reasonably can determine whether a person
associated or seeking to become associated with it is subject to any
such order, and may require, by rule, that any transfer agent com-
ply with such procedures.

(d)(1) No registered clearing agency or registered transfer
agent shall, directly or indirectly, engage in any activity as clearing
agency or transfer agent in contravention of such rules and regula-
tions (A) as the Commission may prescribe as necessary or appro-
priate in the public interest, for the protection of investors, or oth-
erwise in furtherance of the purposes of this title, or (B) as the
appropriate regulatory agency for such clearing agency or transfer
agent may prescribe as necessary or appropriate for the safe-
guarding of securities and funds.

(2) With respect to any clearing agency or transfer agent for
which the Commission is not the appropriate regulatory agency,
the appropriate regulatory agency for such clearing agency or
transfer agent may, in accordance with section 8 of the Federal De-
posit Insurance Act (12 U.S.C. 1818), enforce compliance by such
clearing agency or transfer agent with the provisions of this sec-
tion, sections 17 and 19 of this title, and the rules and regulations
thereunder. For purposes of the preceding sentence, any violation
of any such provision shall constitute adequate basis for the
issuance of an order under section 8(b) or 8(c) of the Federal De-
posit Insurance Act, and the participants in any such clearing
agency and the persons doing business with any such transfer
agent shall be deemed to be ‘‘depositors’’ as that term is used in
section 8(c) of that Act.

(3)(A) With respect to any clearing agency or transfer agent for
which the Commission is not the appropriate regulatory agency,
the Commission and the appropriate regulatory agency for such
clearing agency or transfer agent shall consult and cooperate with
each other, and, as may be appropriate, with State banking
authorities having supervision over such clearing agency or trans-
fer agent toward the end that, to the maximum extent practicable,
their respective regulatory responsibilities may be fulfilled and the
rules and regulations applicable to such clearing agency or transfer
agent may be in accord with both sound banking practices and a
national system for the prompt and accurate clearance and settle-
ment of securities transactions. In accordance with this objective—

(i) the Commission and such appropriate regulatory agency
shall, at least fifteen days prior to the issuance for public com-
ment of any proposed rule or regulation or adoption of any rule
or regulation concerning such clearing agency or transfer
agent, consult and request the views of the other; and

(ii) such appropriate regulatory agency shall assume pri-
mary responsibility to examine and enforce compliance by such
clearing agency or transfer agent with the provisions of this
section and sections 17 and 19 of this title.
(B) Nothing in the preceding subparagraph or elsewhere in this

title shall be construed to impair or limit (other than by the
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requirement of notification) the Commission’s authority to make
rules under any provision of this title or to enforce compliance pur-
suant to any provision of this title by any clearing agency, transfer
agent, or person associated with a transfer agent with the provi-
sions of this title and the rules and regulations thereunder.

(4) Nothing in this section shall be construed to impair the au-
thority of any State banking authority or other State or Federal
regulatory authority having jurisdiction over a person registered as
a clearing agency, transfer agent, or person associated with a
transfer agent, to make and enforce rules governing such person
which are not inconsistent with this title and the rules and regula-
tions thereunder.

(5) A registered transfer agent may not, directly or indirectly,
engage in any activity in connection with the guarantee of a signa-
ture of an endorser of a security, including the acceptance or rejec-
tion of such guarantee, in contravention of such rules and regula-
tions as the Commission may prescribe as necessary or appropriate
in the public interest, for the protection of investors, to facilitate
the equitable treatment of financial institutions which issue such
guarantees, or otherwise in furtherance of the purposes of this
title.

(e) The Commission shall use its authority under this title to
end the physical movement of securities certificates in connection
with the settlement among brokers and dealers of transactions in
securities consummated by means of the mails or any means or
instrumentalities of interstate commerce.

(f)(1) Notwithstanding any provision of State law, except as
provided in paragraph (3), if the Commission makes each of the
findings described in paragraph (2)(A), the Commission may adopt
rules concerning—

(A) the transfer of certificated or uncertificated securities
(other than government securities issued pursuant to chapter
31 of title 31, United States Code, or securities otherwise proc-
essed within a book-entry system operated by the Federal Re-
serve banks pursuant to a Federal book-entry regulation) or
limited interests (including security interests) therein; and

(B) rights and obligations of purchasers, sellers, owners,
lenders, borrowers, and financial intermediaries (including bro-
kers, dealers, banks, and clearing agencies) involved in or af-
fected by such transfers, and the rights of third parties whose
interests in such securities devolve from such transfers.
(2)(A) The findings described in this paragraph are findings by

the Commission that—
(i) such rule is necessary or appropriate for the protection

of investors or in the public interest and is reasonably designed
to promote the prompt, accurate, and safe clearance and settle-
ment of securities transactions;

(ii) in the absence of a uniform rule, the safe and efficient
operation of the national system for clearance and settlement
of securities transactions will be, or is, substantially impeded;
and

(iii) to the extent such rule will impair or diminish, di-
rectly or indirectly, rights of persons specified in paragraph
(1)(B) under State law concerning transfers of securities (or
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limited interests therein), the benefits of such rule outweigh
such impairment or diminution of rights.
(B) In making the findings described in subparagraph (A), the

Commission shall give consideration to the recommendations of the
Advisory Committee established under paragraph (4), and it shall
consult with and consider the views of the Secretary of the Treas-
ury and the Board of Governors of the Federal Reserve System. If
the Secretary of the Treasury objects, in writing, to any proposed
rule of the Commission on the basis of the Secretary’s view on the
issues described in clauses (i), (ii), and (iii) of subparagraph (A), the
Commission shall consider all feasible alternatives to the proposed
rule, and it shall not adopt any such rule unless the Commission
makes an explicit finding that the rule is the most practicable
method for achieving safe and efficient operation of the national
clearance and settlement system.

(3) Any State may, prior to the expiration of 2 years after the
Commission adopts a rule under this subsection, enact a statute
that specifically refers to this subsection and the specific rule
thereunder and establishes, prospectively from the date of enact-
ment of the State statute, a provision that differs from that appli-
cable under the Commission’s rule.

(4)(A) Within 90 days after the date of enactment of this sub-
section, the Commission shall (and at such times thereafter as the
Commission may determine, the Commission may), after consulta-
tion with the Secretary of the Treasury and the Board of Governors
of the Federal Reserve System, establish an advisory committee
under the Federal Advisory Committee Act (5 U.S.C. App.). The
Advisory Committee shall be directed to consider and report to the
Commission on such matters as the Commission, after consultation
with the Secretary of the Treasury and the Board of Governors of
the Federal Reserve System, determines, including the areas, if
any, in which State commercial laws and related Federal laws con-
cerning the transfer of certificated or uncertificated securities, lim-
ited interests (including security interests) in such securities, or
the creation or perfection of security interests in such securities do
not provide the necessary certainty, uniformity, and clarity for pur-
chasers, sellers, owners, lenders, borrowers, and financial inter-
mediaries concerning their respective rights and obligations.

(B) The Advisory Committee shall consist of 15 members, of
which—

(i) 11 shall be designated by the Commission in accordance
with the Federal Advisory Committee Act; and

(ii) 2 each shall be designated by the Board of Governors
of the Federal Reserve System and the Secretary of the Treas-
ury.
(C) The Advisory Committee shall conduct its activities in

accordance with the Federal Advisory Committee Act. Within 6
months of its designation, or such longer time as the Commission
may designate, the Advisory Committee shall issue a report to the
Commission, and shall cause copies of that report to be delivered
to the Secretary of the Treasury and the Chairman of the Board
of Governors of the Federal Reserve System.
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AUTOMATED QUOTATION SYSTEMS FOR PENNY STOCKS

SEC. 17B. ø78q–2¿ (a) FINDINGS.—The Congress finds that—
(1) the market for penny stocks suffers from a lack of reli-

able and accurate quotation and last sale information available
to investors and regulators;

(2) it is in the public interest and appropriate for the pro-
tection of investors and the maintenance of fair and orderly
markets to improve significantly the information available to
brokers, dealers, investors, and regulators with respect to
quotations for and transactions in penny stocks; and

(3) a fully implemented automated quotation system for
penny stocks would meet the information needs of investors
and market participants and would add visibility and regu-
latory and surveillance data to that market.
(b) MANDATE TO FACILITATE THE ESTABLISHMENT OF AUTO-

MATED QUOTATION SYSTEMS.—
(1) IN GENERAL.—The Commission shall facilitate the

widespread dissemination of reliable and accurate last sale and
quotation information with respect to penny stocks in accord-
ance with the findings set forth in subsection (a), with a view
toward establishing, at the earliest feasible time, one or more
automated quotation systems that will collect and disseminate
information regarding all penny stocks.

(2) CHARACTERISTICS OF SYSTEMS.—Each such automated
quotation system shall—

(A) be operated by a registered securities association
or a national securities exchange in accordance with such
rules as the Commission and these entities shall prescribe;

(B) collect and disseminate quotation and transaction
information;

(C) except as provided in subsection (c), provide bid
and ask quotations of participating brokers or dealers, or
comparably accurate and reliable pricing information,
which shall constitute firm bids or offers for at least such
minimum numbers of shares or minimum dollar amounts
as the Commission and the registered securities associa-
tion or national securities exchange shall require; and

(D) provide for the reporting of the volume of penny
stock transactions, including last sale reporting, when the
volume reaches appropriate levels that the Commission
shall specify by rule or order.

(c) EXEMPTIVE AUTHORITY.—The Commission may, by rule or
order, grant such exemptions, in whole or in part, conditionally or
unconditionally, to any penny stock or class of penny stocks from
the requirements of subsection (b) as the Commission determines
to be consistent with the public interest, the protection of investors,
and the maintenance of fair and orderly markets.

(d) COMMISSION REPORTING REQUIREMENTS.—The Commission
shall, in each of the first 5 annual reports (under section 23(b)(1)
of this title) submitted more than 12 months after the date of
enactment of this section, include a description of the status of the
penny stock automated quotation system or systems required by
subsection (b). Such description shall include—
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(1) a review of the development, implementation, and
progress of the project, including achievement of significant
milestones and current project schedule; and

(2) a review of the activities of registered securities asso-
ciations and national securities exchanges in the development
of the system.

LIABILITY FOR MISLEADING STATEMENTS

SEC. 18. ø78r¿ (a) Any person who shall make or cause to be
made any statement in any application, report, or document filed
pursuant to this title or any rule or regulation thereunder or any
undertaking contained in a registration statement as provided in
subsection (d) of section 15 of this title, which statement was at the
time and in the light of the circumstances under which it was
made false or misleading with respect to any material fact, shall
be liable to any person (not knowing that such statement was false
or misleading) who, in reliance upon such statement shall have
purchased or sold a security at a price which was affected by such
statement, for damages caused by such reliance, unless the person
sued shall prove that he acted in good faith and had no knowledge
that such statement was false or misleading. A person seeking to
enforce such liability may sue at law or in equity in any court of
competent jurisdiction. In any such suit the court may, in its dis-
cretion, require an undertaking for the payment of the costs of such
suit, and assess reasonable costs, including reasonable attorneys’
fees, against either party litigant.

(b) Every person who becomes liable to make payment under
this section may recover contribution as in cases of contract from
any person who, if joined in the original suit, would have been lia-
ble to make the same payment.

(c) No action shall be maintained to enforce any liability cre-
ated under this section unless brought within one year after the
discovery of the facts constituting the cause of action and within
three years after such cause of action accrued.

REGISTRATION, RESPONSIBILITIES, AND OVERSIGHT OF SELF-
REGULATORY ORGANIZATIONS

SEC. 19. ø78s¿ (a)(1) The Commission shall, upon the filing of
an application for registration as a national securities exchange,
registered securities association, or registered clearing agency, pur-
suant to section 6, 15A, or 17A of this title, respectively, publish
notice of such filing and afford interested persons an opportunity
to submit written data, views, and arguments concerning such ap-
plication. Within ninety days of the date of publication of such no-
tice (or within such longer period as to which the applicant con-
sents), the Commission shall—

(A) by order grant such registration, or
(B) institute proceedings to determine whether registration

should be denied. Such proceedings shall include notice of the
grounds for denial under consideration and opportunity for
hearing and shall be concluded within one hundred eighty days
of the date of a publication of notice of the filing of the applica-
tion for registration. At the conclusion of such proceedings the
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Commission, by order, shall grant or deny such registration.
The Commission may extend the time for conclusion of such
proceedings for up to ninety days if it finds good cause for such
extension and publishes its reasons for so finding or for such
longer period as to which the applicant consents.

The Commission shall grant such registration if it finds that the
requirements of this title and the rules and regulations thereunder
with respect to the applicant are satisfied. The Commission shall
deny such registration if it does not make such finding.

(2) With respect to an application for registration filed by a
clearing agency for which the Commission is not the appropriate
regulatory agency—

(A) The Commission shall not grant registration prior to
the sixtieth day after the date of publication of notice of the fil-
ing of such application unless the appropriate regulatory
agency for such clearing agency has notified the Commission of
such appropriate regulatory agency’s determination that such
clearing agency is so organized and has the capacity to be able
to safeguard securities and funds in its custody or control or
for which it is responsible and that the rules of such clearing
agency are designed to assure the safeguarding of such securi-
ties and funds.

(B) The Commission shall institute proceedings in accord-
ance with paragraph (1)(B) of this subsection to determine
whether registration should be denied if the appropriate regu-
latory agency for such clearing agency notifies the Commission
within sixty days of the date of publication of notice of the fil-
ing of such application of such appropriate regulatory agency’s
(i) determination that such clearing agency may not be so orga-
nized or have the capacity to be able to safeguard securities or
funds in its custody or control or for which it is responsible or
that the rules of such clearing agency may not be designed to
assure the safeguarding of such securities and funds and (ii)
reasons for such determination.

(C) The Commission shall deny registration if the appro-
priate regulatory agency for such clearing agency notifies the
Commission prior to the conclusion of proceedings instituted in
accordance with paragraph (1)(B) of this subsection of such
appropriate regulatory agency’s (i) determination that such
clearing agency is not so organized or does not have the capac-
ity to be able to safeguard securities or funds in its custody or
control or for which it is responsible or that the rules of such
clearing agency are not designed to assure the safeguarding of
such securities or funds and (ii) reasons for such determina-
tion.
(3) A self-regulatory organization may, upon such terms and

conditions as the Commission, by rule, deems necessary or appro-
priate in the public interest or for the protection of investors, with-
draw from registration by filing a written notice of withdrawal with
the Commission. If the Commission finds that any self-regulatory
organization is no longer in existence or has ceased to do business
in the capacity specified in its application for registration, the Com-
mission, by order, shall cancel its registration. Upon the with-
drawal of a national securities association from registration or the
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cancellation, suspension, or revocation of the registration of a na-
tional securities association, the registration of any association
affiliated therewith shall automatically terminate.

(b)(1) Each self-regulatory organization shall file with the Com-
mission, in accordance with such rules as the Commission may pre-
scribe, copies of any proposed rule or any proposed change in, addi-
tion to, or deletion from the rules of such self-regulatory organiza-
tion (hereinafter in this subsection collectively referred to as a ‘‘pro-
posed rule change’’) accompanied by a concise general statement of
the basis and purpose of such proposed rule change. The Commis-
sion shall, upon the filing of any proposed rule change, publish no-
tice thereof together with the terms of substance of the proposed
rule change or a description of the subjects and issues involved.
The Commission shall give interested persons an opportunity to
submit written data, views, and arguments concerning such pro-
posed rule change. No proposed rule change shall take effect unless
approved by the Commission or otherwise permitted in accordance
with the provisions of this subsection.

(2) Within thirty-five days of the date of publication of notice
of the filing of a proposed rule change in accordance with para-
graph (1) of this subsection, or within such longer period as the
Commission may designate up to ninety days of such date if it
finds such longer period to be appropriate and publishes its reasons
for so finding or as to which the self-regulatory organization con-
sents, the Commission shall—

(A) by order approve such proposed rule change, or
(B) institute proceedings to determine whether the pro-

posed rule change should be disapproved. Such proceedings
shall include notice of the grounds for disapproval under con-
sideration and opportunity for hearing and be concluded within
one hundred eighty days of the date of publication of notice of
the filing of the proposed rule change. At the conclusion of
such proceedings the Commission, by order, shall approve or
disapprove such proposed rule change. The Commission may
extend the time for conclusion of such proceedings for up to
sixty days if it finds good cause for such extension and pub-
lishes its reasons for so finding or for such longer period as to
which the self-regulatory organization consents.

The Commission shall approve a proposed rule change of a self-reg-
ulatory organization if it finds that such proposed rule change is
consistent with the requirements of this title and the rules and reg-
ulations thereunder applicable to such organization. The Commis-
sion shall disapprove a proposed rule change of a self-regulatory
organization if it does not make such finding. The Commission
shall not approve any proposed rule change prior to the thirtieth
day after the date of publication of notice of the filing thereof, un-
less the Commission finds good cause for so doing and publishes its
reasons for so finding.

(3)(A) Notwithstanding the provisions of paragraph (2) of this
subsection, a proposed rule change may take effect upon filing with
the Commission if designated by the self-regulatory organization as
(i) constituting a stated policy, practice, or interpretation with re-
spect to the meaning, administration, or enforcement of an existing
rule of the self-regulatory organization, (ii) establishing or chang-
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ing a due, fee, or other charged imposed by the self-regulatory
organization, or (iii) concerned solely with the administration of the
self-regulatory organization or other matters which the Commis-
sion, by rule, consistent with the public interest and the purposes
of this subsection, may specify as without the provisions of such
paragraph (2).

(B) Notwithstanding any other provision of this subsection, a
proposed rule change may be put into effect summarily if it ap-
pears to the Commission that such action is necessary for the pro-
tection of investors, the maintenance of fair and orderly markets,
or the safeguarding of securities or funds. Any proposed rule
change so put into effect shall be filed promptly thereafter in
accordance with the provisions of paragraph (1) of this subsection.

(C) Any proposed rule change of a self-regulatory organization
which has taken effect pursuant to subparagraph (A) or (B) of this
paragraph may be enforced by such organization to the extent it is
not inconsistent with the provisions of this title, the rules and reg-
ulations thereunder, and applicable Federal and State law. At any
time within sixty days of the date of filing of such a proposed rule
change in accordance with the provisions of paragraph (1) of this
subsection, the Commission summarily may abrogate the change in
the rules of the self-regulatory organization made thereby and re-
quire that the proposed rule change be refiled in accordance with
the provisions of paragraph (1) of this subsection and reviewed in
accordance with the provisions of paragraph (2) of this subsection,
if it appears to the Commission that such action is necessary or
appropriate in the public interest, for the protection of investors, or
otherwise in furtherance of the purposes of this title. Commission
action pursuant to the preceding sentence shall not affect the valid-
ity or force of the rule change during the period it was in effect and
shall not be reviewable under section 25 of this title, nor deemed
to be ‘‘final agency action’’ for purposes of section 704 of title 5,
United States Code.

(4) With respect to a proposed rule changed filed by a reg-
istered clearing agency for which the Commission is not the appro-
priate regulatory agency—

(A) The Commission shall not approve any such proposed
rule change prior to the thirtieth day after the date of publica-
tion of notice of the filing thereof unless the appropriate regu-
latory agency for such clearing agency has notified the Com-
mission of such appropriate regulatory agency’s determination
that the proposed rule change is consistent with the safe-
guarding of securities and funds in the custody or control of
such clearing agency or for which it is responsible.

(B) The Commission shall institute proceedings in accord-
ance with paragraph (2)(B) of this subsection to determine
whether any such proposed rule change should be disapproved,
if the appropriate regulatory agency for such clearing agency
notifies the Commission within thirty days of the date of publi-
cation of notice of the filing of the proposed rule change of such
appropriate regulatory agency’s (i) determination that the pro-
posed rule change may be inconsistent with the safeguarding
of securities or funds in the custody or control of such clearing
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agency or for which it is responsible and (ii) reasons for such
determination.

(C) The Commission shall disapprove any such proposed
rule change if the appropriate regulatory agency for such clear-
ing agency notifies the Commission prior to the conclusion of
proceedings instituted in accordance with paragraph (2)(B) of
this subsection of such appropriate regulatory agency’s (i)
determination that the proposed rule change is inconsistent
with the safeguarding of securities or funds in the custody or
control of such clearing agency or for which it is responsible
and (ii) reasons for such determination.

(D) The Commission shall abrogate any change in the
rules of such a clearing agency made by a proposed rule
change which has taken effect pursuant to paragraph (3) of
this subsection, require that the proposed rule change be
refiled in accordance with the provisions of paragraph (1) of
this subsection, and reviewed in accordance with the provisions
of paragraph (2) of this subsection, if the appropriate regu-
latory agency for such clearing agency notifies the Commission
within thirty days of the date of filing of such proposed rule
change of such appropriate regulatory agency’s (i) determina-
tion that the rules of such clearing agency as so changed may
be inconsistent with the safeguarding of securities or funds in
the custody or control of such clearing agency or for which it
is responsible and (ii) reasons for such determination.
(5) The Commission shall consult with and consider the views

of the Secretary of the Treasury prior to approving a proposed rule
filed by a registered securities association that primarily concerns
conduct related to transactions in government securities, except
where the Commission determines that an emergency exists requir-
ing expeditious or summary action and publishes its reasons there-
for. If the Secretary of the Treasury comments in writing to the
Commission on a proposed rule that has been published for com-
ment, the Commission shall respond in writing to such written
comment before approving the proposed rule. If the Secretary of the
Treasury determines, and notifies the Commission, that such rule,
if implemented, would, or as applied does (i) adversely affect the
liquidity or efficiency of the market for government securities; or
(ii) impose any burden on competition not necessary or appropriate
in furtherance of the purposes of this section, the Commission
shall, prior to adopting the proposed rule, find that such rule is
necessary and appropriate in furtherance of the purposes of this
section notwithstanding the Secretary’s determination.

(6) In approving rules described in paragraph (5), the Commis-
sion shall consider the sufficiency and appropriateness of then ex-
isting laws and rules applicable to government securities brokers,
government securities dealers, and persons associated with govern-
ment securities brokers and government securities dealers.

(7) SECURITY FUTURES PRODUCT RULE CHANGES.—
(A) FILING REQUIRED.—A self-regulatory organization

that is an exchange registered with the Commission pursu-
ant to section 6(g) of this title or that is a national securi-
ties association registered pursuant to section 15A(k) of
this title shall file with the Commission, in accordance
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with such rules as the Commission may prescribe, copies
of any proposed rule change or any proposed change in,
addition to, or deletion from the rules of such self-regu-
latory organization (hereinafter in this paragraph collec-
tively referred to as a ‘‘proposed rule change’’) that relates
to higher margin levels, fraud or manipulation, record-
keeping, reporting, listing standards, or decimal pricing for
security futures products, sales practices for security fu-
tures products for persons who effect transactions in secu-
rity futures products, or rules effectuating such self-regu-
latory organization’s obligation to enforce the securities
laws. Such proposed rule change shall be accompanied by
a concise general statement of the basis and purpose of
such proposed rule change. The Commission shall, upon
the filing of any proposed rule change, promptly publish
notice thereof together with the terms of substance of the
proposed rule change or a description of the subjects and
issues involved. The Commission shall give interested per-
sons an opportunity to submit data, views, and arguments
concerning such proposed rule change.

(B) FILING WITH CFTC.—A proposed rule change filed
with the Commission pursuant to subparagraph (A) shall
be filed concurrently with the Commodity Futures Trading
Commission. Such proposed rule change may take effect
upon filing of a written certification with the Commodity
Futures Trading Commission under section 5c(c) of the
Commodity Exchange Act, upon a determination by the
Commodity Futures Trading Commission that review of
the proposed rule change is not necessary, or upon ap-
proval of the proposed rule change by the Commodity Fu-
tures Trading Commission.

(C) ABROGATION OF RULE CHANGES.—Any proposed
rule change of a self-regulatory organization that has
taken effect pursuant to subparagraph (B) may be enforced
by such self-regulatory organization to the extent such rule
is not inconsistent with the provisions of this title, the
rules and regulations thereunder, and applicable Federal
law. At any time within 60 days of the date of the filing
of a written certification with the Commodity Futures
Trading Commission under section 5c(c) of the Commodity
Exchange Act, the date the Commodity Futures Trading
Commission determines that review of such proposed rule
change is not necessary, or the date the Commodity Fu-
tures Trading Commission approves such proposed rule
change, the Commission, after consultation with the Com-
modity Futures Trading Commission, may summarily
abrogate the proposed rule change and require that the
proposed rule change be refiled in accordance with the pro-
visions of paragraph (1), if it appears to the Commission
that such proposed rule change unduly burdens competi-
tion or efficiency, conflicts with the securities laws, or is
inconsistent with the public interest and the protection of
investors. Commission action pursuant to the preceding
sentence shall not affect the validity or force of the rule
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change during the period it was in effect and shall not be
reviewable under section 25 of this title nor deemed to be
a final agency action for purposes of section 704 of title 5,
United States Code.

(D) REVIEW OF RESUBMITTED ABROGATED RULES.—
(i) PROCEEDINGS.—Within 35 days of the date of

publication of notice of the filing of a proposed rule
change that is abrogated in accordance with subpara-
graph (C) and refiled in accordance with paragraph
(1), or within such longer period as the Commission
may designate up to 90 days after such date if the
Commission finds such longer period to be appropriate
and publishes its reasons for so finding or as to which
the self-regulatory organization consents, the Commis-
sion shall—

(I) by order approve such proposed rule
change; or

(II) after consultation with the Commodity
Futures Trading Commission, institute pro-
ceedings to determine whether the proposed rule
change should be disapproved. Proceedings under
subclause (II) shall include notice of the grounds
for disapproval under consideration and oppor-
tunity for hearing and be concluded within 180
days after the date of publication of notice of the
filing of the proposed rule change. At the conclu-
sion of such proceedings, the Commission, by
order, shall approve or disapprove such proposed
rule change. The Commission may extend the
time for conclusion of such proceedings for up to
60 days if the Commission finds good cause for
such extension and publishes its reasons for so
finding or for such longer period as to which the
self-regulatory organization consents.
(ii) GROUNDS FOR APPROVAL.—The Commission

shall approve a proposed rule change of a self-regu-
latory organization under this subparagraph if the
Commission finds that such proposed rule change does
not unduly burden competition or efficiency, does not
conflict with the securities laws, and is not incon-
sistent with the public interest or the protection of
investors. The Commission shall disapprove such a
proposed rule change of a self-regulatory organization
if it does not make such finding. The Commission
shall not approve any proposed rule change prior to
the 30th day after the date of publication of notice of
the filing thereof, unless the Commission finds good
cause for so doing and publishes its reasons for so
finding.

(8) DECIMAL PRICING.—Not later than 9 months after the
date on which trading in any security futures product com-
mences under this title, all self-regulatory organizations listing
or trading security futures products shall file proposed rule
changes necessary to implement decimal pricing of security fu-
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tures products. The Commission may not require such rules to
contain equal minimum increments in such decimal pricing.

(9) CONSULTATION WITH CFTC.—
(A) CONSULTATION REQUIRED.—The Commission shall

consult with and consider the views of the Commodity Fu-
tures Trading Commission prior to approving or dis-
approving a proposed rule change filed by a national secu-
rities association registered pursuant to section 15A(a) or
a national securities exchange subject to the provisions of
subsection (a) that primarily concerns conduct related to
transactions in security futures products, except where the
Commission determines that an emergency exists requir-
ing expeditious or summary action and publishes its rea-
sons therefor.

(B) RESPONSES TO CFTC COMMENTS AND FINDINGS.—If
the Commodity Futures Trading Commission comments in
writing to the Commission on a proposed rule that has
been published for comment, the Commission shall re-
spond in writing to such written comment before approv-
ing or disapproving the proposed rule. If the Commodity
Futures Trading Commission determines, and notifies the
Commission, that such rule, if implemented or as applied,
would—

(i) adversely affect the liquidity or efficiency of the
market for security futures products; or

(ii) impose any burden on competition not nec-
essary or appropriate in furtherance of the purposes of
this section,

the Commission shall, prior to approving or disapproving
the proposed rule, find that such rule is necessary and
appropriate in furtherance of the purposes of this section
notwithstanding the Commodity Futures Trading Commis-
sion’s determination.

(c) The Commission, by rule, may abrogate, add to, and delete
from (hereinafter in this subsection collectively referred to as
‘‘amend’’) the rules of a self-regulatory organization (other than a
registered clearing agency) as the Commission deems necessary or
appropriate to insure the fair administration of the self-regulatory
organization, to conform its rules to requirements of this title and
the rules and regulations thereunder applicable to such organiza-
tion, or otherwise in furtherance of the purposes of this title, in the
following manner:

(1) The Commission shall notify the self-regulatory organi-
zation and publish notice of the proposed rulemaking in the
Federal Register. The notice shall include the text of the pro-
posed amendment to the rules of the self-regulatory organiza-
tion and a statement of the Commission’s reasons, including
any pertinent facts, for commencing such proposed rulemaking.

(2) The Commission shall give interested persons an oppor-
tunity for the oral presentation of data, views, and arguments,
in addition to an opportunity to make written submissions. A
transcript shall be kept of any oral presentation.

(3) A rule adopted pursuant to this subsection shall incor-
porate the text of the amendment to the rules of the self-regu-
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latory organization and a statement of the Commission’s basis
for and purpose in so amending such rules. This statement
shall include an identification of any facts on which the Com-
mission considers its determination so to amend the rules of
the self-regulatory agency to be based, including the reasons
for the Commission’s conclusions as to any of such facts which
were disputed in the rulemaking.

(4)(A) Except as provided in paragraphs (1) through (3) of
this subsection, rulemaking under this subsection shall be in
accordance with the procedures specified in section 553 of title
5, United States Code, for rulemaking not on the record.

(B) Nothing in this subsection shall be construed to impair
or limit the Commission’s power to make, or to modify or alter
the procedures the Commission may follow in making, rules
and regulations pursuant to any other authority under this
title.

(C) Any amendment to the rules of a self-regulatory orga-
nization made by the Commission pursuant to this subsection
shall be considered for all purposes of this title to be part of
the rules of such self-regulatory organization and shall not be
considered to be a rule of the Commission.

(5) With respect to rules described in subsection (b)(5), the
Commission shall consult with and consider the views of the
Secretary of the Treasury before abrogating, adding to, and de-
leting from such rules, except where the Commission deter-
mines that an emergency exists requiring expeditious or sum-
mary action and publishes its reasons therefor.
(d)(1) If any self-regulatory organization imposes any final dis-

ciplinary sanction on any member thereof or participant therein,
denies membership or participation to any applicant, or prohibits
or limits any person in respect to access to services offered by such
organization or member thereof or if any self-regulatory organiza-
tion (other than a registered clearing agency) imposes any final dis-
ciplinary sanction on any person associated with a member or bars
any person from becoming associated with a member, the self-regu-
latory organization shall promptly file notice thereof with the
appropriate regulatory agency for the self-regulatory organization
and (if other than the appropriate regulatory agency for the self-
regulatory organization) the appropriate regulatory agency for such
member, participant, applicant, or other person. The notice shall be
in such form and contain such information as the appropriate regu-
latory agency for the self-regulatory organization, by rule, may pre-
scribe as necessary or appropriate in furtherance of the purposes
of this title.

(2) Any action with respect to which a self-regulatory organiza-
tion is required by paragraph (1) of this subsection to file notice
shall be subject to review by the appropriate regulatory agency for
such member, participant, applicant, or other person, on its own
motion, or upon application by any person aggrieved thereby filed
within thirty days after the date such notice was filed with such
appropriate regulatory agency and received by such aggrieved per-
son, or within such longer period as such appropriate regulatory
agency may determine. Application to such appropriate regulatory
agency for review, or the institution of review by such appropriate
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regulatory agency on its own motion, shall not operate as a stay
of such action unless such appropriate regulatory agency otherwise
orders, summarily or after notice and opportunity for hearing on
the question of a stay (which hearing may consist solely of the sub-
mission of affidavits or presentation of oral arguments). Each
appropriate regulatory agency shall establish for appropriate cases
an expedited procedure for consideration and determination of the
question of a stay.

(3) The provisions of this subsection shall apply to an exchange
registered pursuant to section 6(g) of this title or a national securi-
ties association registered pursuant to section 15A(k) of this title
only to the extent that such exchange or association imposes any
final disciplinary sanction for—

(A) a violation of the Federal securities laws or the rules
and regulations thereunder; or

(B) a violation of a rule of such exchange or association, as
to which a proposed change would be required to be filed under
section 19 of this title, except that, to the extent that the ex-
change or association rule violation relates to any account,
agreement, contract, or transaction, this subsection shall apply
only to the extent such violation involves a security futures
product.
(e)(1) In any proceeding to review a final disciplinary sanction

imposed by a self-regulatory organization on a member thereof or
participant therein or a person associated with such a member,
after notice and opportunity for hearing (which hearing may con-
sist solely of consideration of the record before the self-regulatory
organization and opportunity for the presentation of supporting
reasons to affirm, modify, or set aside the sanction)—

(A) if the appropriate regulatory agency for such member,
participant, or person associated with a member finds that
such member, participant, or person associated with a member
has engaged in such acts or practices, or has omitted such acts,
as the self-regulatory organization has found him to have en-
gaged in or omitted, that such acts or practices, or omissions
to act, are in violation of such provisions of this title, the rules
or regulations thereunder, the rules of the self-regulatory orga-
nization, or, in the case of a registered securities association,
the rules of the Municipal Securities Rulemaking Board as
have been specified in the determination of the self-regulatory
organization, and that such provisions are, and were applied in
a manner, consistent with the purposes of this title, such
appropriate regulatory agency, by order, shall so declare and,
as appropriate, affirm the sanction imposed by the self-regu-
latory organization, modify the sanction in accordance with
paragraph (2) of this subsection, or remand to the self-regu-
latory organization for further proceedings; or

(B) if such appropriate regulatory agency does not make
any such finding it shall, by order, set aside the sanction im-
posed by the self-regulatory organization and, if appropriate,
remand to the self-regulatory organization for further pro-
ceedings.
(2) If the appropriate regulatory agency for a member, partici-

pant, or person associated with a member, having due regard for
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the public interest and the protection of investors, finds after a pro-
ceeding in accordance with paragraph (1) of this subsection that a
sanction imposed by a self-regulatory organization upon such mem-
ber, participant, or person associated with a member imposes any
burden on competition not necessary or appropriate in furtherance
of the proposes of this title or is excessive or oppressive, the appro-
priate regulatory agency may cancel, reduce, or require the remis-
sion of such sanction.

(f) In any proceeding to review the denial of membership or
participation in a self-regulatory organization to any applicant, the
barring of any person from becoming associated with a member of
a self-regulatory organization, or the prohibition or limitation by a
self-regulatory organization of any person with respect to access to
services offered by the self-regulatory organization or any member
thereof, if the appropriate regulatory agency for such applicant or
person, after notice and opportunity for hearing (which hearing
may consist solely of consideration of the record before the self-reg-
ulatory organization and opportunity for the presentation of sup-
porting reasons to dismiss the proceeding or set aside the action of
the self-regulatory organization) finds that the specific grounds on
which such denial, bar, or prohibition or limitation is based exist
in fact, that such denial, bar, or prohibition or limitation is in
accordance with the rules of the self-regulatory organization, and
that such rules are, and were applied in a manner, consistent with
the purposes of this title, such appropriate regulatory agency, by
order, shall dismiss the proceeding. If such appropriate regulatory
agency does not make any such finding or if it finds that such de-
nial, bar, or prohibition or limitation imposes any burden on com-
petition not necessary or appropriate in furtherance of the purposes
of this title, such appropriate regulatory agency, by order, shall set
aside the action of the self-regulatory organization and require it
to admit such applicant to membership or participation, permit
such person to become associated with a member, or grant such
person access to services offered by the self-regulatory organization
or member thereof.

(g)(1) Every self-regulatory organization shall comply with the
provisions of this title, the rules and regulations thereunder, and
its own rules, and (subject to the provisions of section 17(d) of this
title, paragraph (2) of this subsection, and the rules thereunder)
absent reasonable justification or excuse enforce compliance—

(A) in the case of a national securities exchange, with such
provisions by its members and persons associated with its
members;

(B) in the case of a registered securities association, with
such provisions and the provisions of the rules of the Municipal
Securities Rulemaking Board by its members and persons asso-
ciated with its members; and

(C) in the case of a registered clearing agency, with its own
rules by its participants.
(2) The Commission, by rule, consistent with the public inter-

est, the protection of investors, and the other purposes of this title,
may relieve any self-regulatory organization of any responsibility
under this title to enforce compliance with any specified provision
of this title or the rules or regulations thereunder by any member



242Sec. 19 SECURITIES EXCHANGE ACT OF 1934

of such organization or person associated with such a member, or
any class of such members or persons associated with a member.

(h)(1) The appropriate regulatory agency for a self-regulatory
organization is authorized, by order, if in its opinion such action is
necessary or appropriate in the public interest, for the protection
of investors, or otherwise in furtherance of the purposes of this title
to suspend for a period not exceeding twelve months or revoke the
registration of such self-regulatory organization, or to censure or
impose limitations upon the activities, functions, and operations of
such self-regulatory organization, if such appropriate regulatory
agency finds, on the record after notice and opportunity for hear-
ing, that such self-regulatory organization has violated or is unable
to comply with any provision of this title, the rules or regulations
thereunder, or its own rules or without reasonable justification or
excuse has failed to enforce compliance—

(A) in the case of a national securities exchange, with any
such provision by a member thereof or a person associated
with a member thereof;

(B) in the case of a registered securities association, with
any such provision or any provision of the rules of the Munic-
ipal Securities Rulemaking Board by a member thereof or a
person associated with a member thereof; or

(C) in the case of a registered clearing agency, with any
provision of its own rules by a participant therein.
(2) The appropriate regulatory agency for a self-regulatory

organization is authorized, by order, if in its opinion such action is
necessary or appropriate in the public interest, for the protection
of investors, or otherwise in furtherance of the purposes of this
title, to suspend for a period not exceeding twelve months or expel
from such self-regulatory organization any member thereof or par-
ticipant therein, if such member or participant is subject to an
order of the Commission pursuant to section 15(b)(4) of this title
or if such appropriate regulatory agency finds, on the record after
notice and opportunity for hearing, that such member or partici-
pant has willfully violated or has effected any transaction for any
other person who, such member or participant had reason to be-
lieve, was violating with respect to such transaction—

(A) in the case of a national securities exchange, any provi-
sion of the Securities Act of 1933, the Investment Advisers Act
of 1940, the Investment Company Act of 1940, this title, or the
rules or regulations under any of such statutes;

(B) in the case of a registered securities association, any
provision of the Securities Act of 1933, the Investment Advis-
ers Act of 1940, the Investment Company Act of 1940, this
title, the rules or regulations under any of such statutes, or the
rules of the Municipal Securities Rulemaking Board; or

(C) in the case of a registered clearing agency, any provi-
sion of the rules of the clearing agency.
(3) The appropriate regulatory agency for a national securities

exchange or registered securities association is authorized, by
order, if in its opinion such action is necessary or appropriate in
the public interest, for the protection of investors, or otherwise in
furtherance of the purposes of this title, to suspend for a period not
exceeding twelve months or to bar any person from being associ-
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ated with a member of such national securities exchange or reg-
istered securities association, if such person is subject to an order
of the Commission pursuant to section 15(b)(6) or if such appro-
priate regulatory agency finds, on the record after notice and
opportunity for hearing, that such person has willfully violated or
has effected any transaction for any other person who, such person
associated with a member had reason to believe, was violating with
respect to such transaction—

(A) in the case of a national securities exchange, any provi-
sion of the Securities Act of 1933, the Investment Advisers Act
of 1940, the Investment Company Act of 1940, this title, or the
rules or regulations under any of such statutes; or

(B) in the case of a registered securities association, any
provision of the Securities Act of 1933, the Investment Advis-
ers Act of 1940, the Investment Company Act of 1940, this
title, the rules or regulations under any of the statutes, or the
rules of the Municipal Securities Rulemaking Board.
(4) The appropriate regulatory agency for a self-regulatory

organization is authorized, by order, if in its opinion such action is
necessary or appropriate in the public interest, for the protection
of investors, or otherwise in furtherance of the purposes of this
title, to remove from office or censure any officer or director of such
self-regulatory organization, if such appropriate regulatory agency
finds, on the record after notice and opportunity for hearing, that
such officer or director has willfully violated any provision of this
title, the rules or regulations thereunder, or the rules of such self-
regulatory organization, willfully abused his authority, or without
reasonable justification or excuse has failed to enforce compliance—

(A) in the case of a national securities exchange, with any
such provision by any member or person associated with a
member;

(B) in the case of a registered securities association, with
any such provision or any provision of the rules of the Munic-
ipal Securities Rulemaking Board by any member or person
associated with a member; or

(C) in the case of a registered clearing agency, with any
provision of the rules of the clearing agency by any participant.
(i) If a proceeding under subsection (h)(1) of this section results

in the suspension or revocation of the registration of a clearing
agency, the appropriate regulatory agency for such clearing agency
may, upon notice to such clearing agency, apply to any court of
competent jurisdiction specified in section 21(d) or 27 of this title
for the appointment of a trustee. In the event of such an applica-
tion, the court may, to the extent it deems necessary or appro-
priate, take exclusive jurisdiction of such clearing agency and the
records and assets thereof, wherever located; and the court shall
appoint the appropriate regulatory agency for such clearing agency
or a person designated by such appropriate regulatory agency as
trustee with power to take possession and continue to operate or
terminate the operations of such clearing agency in an orderly
manner for the protection of participants and investors, subject to
such terms and conditions as the court may prescribe.
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1 Sections 205(a)(3) and 303(i) of the Commodity Futures Modernization Act of 2000 (114 Stat.
2763A-426, 2763A-526), as enacted in to law by section 1(a)(5) of Public Law 106-554, both
amended section 20(d) of the Securities Exchange Act of 1934. Section 203(a)(3) amended section
20(d) by striking ‘‘, or privilege’’ and inserting ‘‘, privilege, or security future product’’. Section
303(i) amended section 20(d) to read in the form in which it appears in this compilation. Appar-
ent intention of the combined amendments would be to insert references to both securities fu-
tures products and security-based swap agreements after the reference to ‘‘privilege’’.

LIABILITY OF CONTROLLING PERSONS AND PERSONS WHO AID AND
ABET VIOLATIONS

SEC. 20. ø78t¿ (a) Every person who, directly or indirectly, con-
trols any person liable under any provision of this title or of any
rule or regulation thereunder shall also be liable jointly and sever-
ally with and to the same extent as such controlled person to any
person to whom such controlled person is liable, unless the control-
ling person acted in good faith and did not directly or indirectly in-
duce the act or acts constituting the violation or cause of action.

(b) It shall be unlawful for any person, directly or indirectly,
to do any act or thing which it would be unlawful for such person
to do under the provisions of this title or any rule or regulation
thereunder through or by means of any other person.

(c) It shall be unlawful for any director or officer of, or any
owner of any securities issued by, any issuer required to file any
document, report, or information under this title or any rule or reg-
ulation thereunder without just cause to hinder, delay, or obstruct
the making or filing of any such document, report, or information.

(d) Wherever communicating, or purchasing or selling a secu-
rity while in possession of, material nonpublic information would
violate, or result in liability to any purchaser or seller of the secu-
rity under any provisions of this title, or any rule or regulation
thereunder, such conduct in connection with a purchase or sale of
a put, call, straddle, option, privilege 1 or security-based swap
agreement (as defined in section 206B of the Gramm-Leach-Bliley
Act) with respect to such security or with respect to a group or
index of securities including such security, shall also violate and re-
sult in comparable liability to any purchaser or seller of that secu-
rity under such provision, rule, or regulation.

(e) PROSECUTION OF PERSONS WHO AID AND ABET VIOLA-
TIONS.—For purposes of any action brought by the Commission
under paragraph (1) or (3) of section 21(d), any person that know-
ingly provides substantial assistance to another person in violation
of a provision of this title, or of any rule or regulation issued under
this title, shall be deemed to be in violation of such provision to the
same extent as the person to whom such assistance is provided.

(f ) The authority of the Commission under this section with re-
spect to security-based swap agreements (as defined in section
206B of the Gramm-Leach-Bliley Act) shall be subject to the
restrictions and limitations of section 3A(b) of this title.

LIABILITY TO CONTEMPORANEOUS TRADERS FOR INSIDER TRADING

SEC. 20A. ø78t–1¿ (a) PRIVATE RIGHTS OF ACTION BASED ON
CONTEMPORANEOUS TRADING.—Any person who violates any provi-
sion of this title or the rules or regulations thereunder by pur-
chasing or selling a security while in possession of material, non-
public information shall be liable in an action in any court of com-
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petent jurisdiction to any person who, contemporaneously with the
purchase or sale of securities that is the subject of such violation,
has purchased (where such violation is based on a sale of securi-
ties) or sold (where such violation is based on a purchase of securi-
ties) securities of the same class.

(b) LIMITATIONS ON LIABILITY.—
(1) CONTEMPORANEOUS TRADING ACTIONS LIMITED TO

PROFIT GAINED OR LOSS AVOIDED.—The total amount of dam-
ages imposed under subsection (a) shall not exceed the profit
gained or loss avoided in the transaction or transactions that
are the subject of the violation.

(2) OFFSETTING DISGORGEMENTS AGAINST LIABILITY.—The
total amount of damages imposed against any person under
subsection (a) shall be diminished by the amounts, if any, that
such person may be required to disgorge, pursuant to a court
order obtained at the instance of the Commission, in a pro-
ceeding brought under section 21(d) of this title relating to the
same transaction or transactions.

(3) CONTROLLING PERSON LIABILITY.—No person shall be
liable under this section solely by reason of employing another
person who is liable under this section, but the liability of a
controlling person under this section shall be subject to section
20(a) of this title.

(4) STATUTE OF LIMITATIONS.—No action may be brought
under this section more than 5 years after the date of the last
transaction that is the subject of the violation.
(c) JOINT AND SEVERAL LIABILITY FOR COMMUNICATING.—Any

person who violates any provision of this title or the rules or regu-
lations thereunder by communicating material, nonpublic informa-
tion shall be jointly and severally liable under subsection (a) with,
and to the same extent as, any person or persons liable under sub-
section (a) to whom the communication was directed.

(d) AUTHORITY NOT TO RESTRICT OTHER EXPRESS OR IMPLIED
RIGHTS OF ACTION.—Nothing in this section shall be construed to
limit or condition the right of any person to bring an action to en-
force a requirement of this title or the availability of any cause of
action implied from a provision of this title.

(e) PROVISIONS NOT TO AFFECT PUBLIC PROSECUTIONS.—This
section shall not be construed to bar or limit in any manner any
action by the Commission or the Attorney General under any other
provision of this title, nor shall it bar or limit in any manner any
action to recover penalties, or to seek any other order regarding
penalties.

INVESTIGATIONS; INJUNCTIONS AND PROSECUTION OF OFFENSES

SEC. 21. ø78u¿ (a)(1) The Commission may, in its discretion,
make such investigations as it deems necessary to determine
whether any person has violated, is violating, or is about to violate
any provision of this title, the rules or regulations thereunder, the
rules of a national securities exchange or registered securities asso-
ciation of which such person is a member or a person associated
with a member, the rules of a registered clearing agency in which
such person is a participant, or the rules of the Municipal Securi-
ties Rulemaking Board, and may require or permit any person to
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file with it a statement in writing, under oath or otherwise as the
Commission shall determine, as to all the facts and circumstances
concerning the matter to be investigated. The Commission is
authorized in its discretion, to publish information concerning any
such violations, and to investigate any facts, conditions, practices,
or matters which it may deem necessary or proper to aid in the
enforcement of such provisions, in the prescribing of rules and reg-
ulations under this title, or in securing information to serve as a
basis for recommending further legislation concerning the matters
to which this title relates.

(2) On request from a foreign securities authority, the Commis-
sion may provide assistance in accordance with this paragraph if
the requesting authority states that the requesting authority is
conducting an investigation which it deems necessary to determine
whether any person has violated, is violating, or is about to violate
any laws or rules relating to securities matters that the requesting
authority administers or enforces. The Commission may, in its dis-
cretion, conduct such investigation as the Commission deems nec-
essary to collect information and evidence pertinent to the request
for assistance. Such assistance may be provided without regard to
whether the facts stated in the request would also constitute a vio-
lation of the laws of the United States. In deciding whether to pro-
vide such assistance, the Commission shall consider whether (A)
the requesting authority has agreed to provide reciprocal assistance
in securities matters to the Commission; and (B) compliance with
the request would prejudice the public interest of the United
States.

(b) For the purpose of any such investigation, or any other pro-
ceeding under this title, any member of the Commission or any offi-
cer designated by it is empowered to administer oaths and affirma-
tions, subpoena witnesses, compel their attendance, take evidence,
and require the production of any books, papers, correspondence,
memoranda, or other records which the Commission deems rel-
evant or material to the inquiry. Such attendance of witnesses and
the production of any such records may be required from any place
in the United States or any State at any designated place of
hearing.

(c) In case of contumacy by, or refusal to obey a subpoena
issued to, any person, the Commission may invoke the aid of any
court of the United States within the jurisdiction of which such
investigation or proceeding is carried on, or where such person re-
sides or carries on business, in requiring the attendance and testi-
mony of witnesses and the production of books, papers, correspond-
ence, memoranda, and other records. And such court may issue an
order requiring such person to appear before the Commission or
member or officer designated by the Commission, there to produce
records, if so ordered, or to give testimony touching the matter
under investigation or in question; and any failure to obey such
order of the court may be punished by such court as a contempt
thereof. All process in any such case may be served in the judicial
district whereof such person is an inhabitant or wherever he may
be found. Any person who shall, without just cause, fail or refuse
to attend and testify or to answer any lawful inquiry or to produce
books, papers, correspondence, memoranda, and other records, if in
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his power so to do, in obedience to the subpoena of the Commis-
sion, shall be guilty of a misdemeanor and, upon conviction, shall
be subject to a fine of not more than $1,000 or to imprisonment for
a term of not more than one year, or both.

(d)(1) Whenever it shall appear to the Commission that any
person is engaged or is about to engage in acts or practices consti-
tuting a violation of any provision of this title, the rules or regula-
tions thereunder, the rules of a national securities exchange or reg-
istered securities association of which such person is a member or
a person associated with a member, the rules of a registered clear-
ing agency in which such person is a participant, or the rules of
the Muncipal Securities Rulemaking Board, it may in its discretion
bring an action in the proper district court of the United States,
the United States District Court for the District of Columbia, or the
United States courts of any territory or other place subject to the
jurisdiction of the United States, to enjoin such acts or practices,
and upon a proper showing a permanent or temporary injunction
or restraining order shall be granted without bond. The Commis-
sion may transmit such evidence as may be available concerning
such acts or practices as may constitute a violation of any provision
of this title or the rules or regulations thereunder to the Attorney
General, who may, in his discretion, institute the necessary crimi-
nal proceedings under this title.

(2) AUTHORITY OF A COURT TO PROHIBIT PERSONS FROM SERV-
ING AS OFFICERS AND DIRECTORS.—In any proceeding under para-
graph (1) of this subsection, the court may prohibit, conditionally
or unconditionally, and permanently or for such period of time as
it shall determine, any person who violated section 10(b) of this
title or the rules or regulations thereunder from acting as an officer
or director of any issuer that has a class of securities registered
pursuant to section 12 of this title or that is required to file reports
pursuant to section 15(d) of this title if the person’s conduct dem-
onstrates substantial unfitness to serve as an officer or director of
any such issuer.

(3) MONEY PENALTIES IN CIVIL ACTIONS.—
(A) AUTHORITY OF COMMISSION.—Whenever it shall appear

to the Commission that any person has violated any provision
of this title, the rules or regulations thereunder, or a cease-
and-desist order entered by the Commission pursuant to sec-
tion 21C of this title, other than by committing a violation sub-
ject to a penalty pursuant to section 21A, the Commission may
bring an action in a United States district court to seek, and
the court shall have jurisdiction to impose, upon a proper
showing, a civil penalty to be paid by the person who com-
mitted such violation.

(B) AMOUNT OF PENALTY.—
(i) FIRST TIER.—The amount of the penalty shall be

determined by the court in light of the facts and cir-
cumstances. For each violation, the amount of the penalty
shall not exceed the greater of (I) $5,000 for a natural per-
son or $50,000 for any other person, or (II) the gross
amount of pecuniary gain to such defendant as a result of
the violation.
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(ii) SECOND TIER.—Notwithstanding clause (i), the
amount of penalty for each such violation shall not exceed
the greater of (I) $50,000 for a natural person or $250,000
for any other person, or (II) the gross amount of pecuniary
gain to such defendant as a result of the violation, if the
violation described in subparagraph (A) involved fraud, de-
ceit, manipulation, or deliberate or reckless disregard of a
regulatory requirement.

(iii) THIRD TIER.—Notwithstanding clauses (i) and (ii),
the amount of penalty for each such violation shall not ex-
ceed the greater of (I) $100,000 for a natural person or
$500,000 for any other person, or (II) the gross amount of
pecuniary gain to such defendant as a result of the viola-
tion, if—

(aa) the violation described in subparagraph (A)
involved fraud, deceit, manipulation, or deliberate or
reckless disregard of a regulatory requirement; and

(bb) such violation directly or indirectly resulted
in substantial losses or created a significant risk of
substantial losses to other persons.

(C) PROCEDURES FOR COLLECTION.—
(i) PAYMENT OF PENALTY TO TREASURY.—A penalty im-

posed under this section shall be payable into the Treasury
of the United States.

(ii) COLLECTION OF PENALTIES.—If a person upon
whom such a penalty is imposed shall fail to pay such pen-
alty within the time prescribed in the court’s order, the
Commission may refer the matter to the Attorney General
who shall recover such penalty by action in the appro-
priate United States district court.

(iii) REMEDY NOT EXCLUSIVE.—The actions authorized
by this paragraph may be brought in addition to any other
action that the Commission or the Attorney General is
entitled to bring.

(iv) JURISDICTION AND VENUE.—For purposes of section
27 of this title, actions under this paragraph shall be ac-
tions to enforce a liability or a duty created by this title.
(D) SPECIAL PROVISIONS RELATING TO A VIOLATION OF A

CEASE-AND-DESIST ORDER.—In an action to enforce a cease-and-
desist order entered by the Commission pursuant to section
21C, each separate violation of such order shall be a separate
offense, except that in the case of a violation through a con-
tinuing failure to comply with the order, each day of the failure
to comply shall be deemed a separate offense.

(4) 1 PROHIBITION OF ATTORNEYS’ FEES PAID FROM COMMIS-
SION DISGORGEMENT FUNDS.—Except as otherwise ordered by
the court upon motion by the Commission, or, in the case of
an administrative action, as otherwise ordered by the Commis-
sion, funds disgorged as the result of an action brought by the
Commission in Federal court, or as a result of any Commission
administrative action, shall not be distributed as payment for
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attorneys’ fees or expenses incurred by private parties seeking
distribution of the disgorged funds.
(e) Upon application of the Commission the district courts of

the United States and the United States courts of any territory or
other place subject to the jurisdiction of the United States shall
have jurisdiction to issue writs of mandamus, injunctions, and or-
ders commanding (1) any person to comply with the provisions of
this title, the rules, regulations, and orders thereunder, the rules
of a national securities exchange or registered securities association
of which such person is a member or person associated with a
member, the rules of a registered clearing agency in which such
person is a participant, the rules of the Municipal Securities Rule-
making Board, or any undertaking contained in a registration
statement as provided in subsection (d) of section 15 of this title,
(2) any national securities exchange or registered securities asso-
ciation to enforce compliance by its members and persons associ-
ated with its members with the provisions of this title, the rules,
regulations, and orders thereunder, and the rules of such exchange
or association, or (3) any registered clearing agency to enforce com-
pliance by its participants with the provisions of the rules of such
clearing agency.

(f) Notwithstanding any other provision of this title, the Com-
mission shall not bring any action pursuant to subsection (d) or (e)
of this section against any person for violation of, or to command
compliance with, the rules of a self-regulatory organization unless
it appears to the Commission that (1) such self-regulatory organiza-
tion is unable or unwilling to take appropriate action against such
person in the public interest and for the protection of investors, or
(2) such action is otherwise necessary or appropriate in the public
interest or for the protection of investors.

(g) Notwithstanding the provisions of section 1407(a) of title
28, United States Code, or any other provision of law, no action for
equitable relief instituted by the Commission pursuant to the secu-
rities laws shall be consolidated or coordinated with other actions
not brought by the Commission, even though such other actions
may involve common questions of fact, unless such consolidation is
consented to by the Commission.

(h)(1) The Right to Financial Privacy Act of 1978 1 shall apply
with respect to the Commission, except as otherwise provided in
this subsection.

(2) Notwithstanding section 1105 or 1107 of the Right to
Financial Privacy Act of 1978,2 the Commission may have access
to and obtain copies of, or the information contained in financial
records of a customer from a financial institution without prior no-
tice to the customer upon an ex parte showing to an appropriate
United States district court that the Commission seeks such finan-
cial records pursuant to a subpoena issued in conformity with the
requirements of section 19(b) of the Securities Act of 1933, section
21(b) of the Securities Exchange Act of 1934, section 18(c) of the
Public Utility Holding Company Act of 1935, section 42(b) of the
Investment Company Act of 1940, or section 209(b) of the Invest-
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ment Advisers Act of 1940, and that the Commission has reason to
believe that—

(A) delay in obtaining access to such financial records, or
the required notice, will result in—

(i) flight from prosecution;
(ii) destruction of or tampering with evidence;
(iii) transfer of assets or records outside the territorial

limits of the United States;
(iv) improper conversion of investor assets; or
(v) impeding the ability of the Commission to identify

or trace the source or disposition of funds involved in any
securities transaction;
(B) such financial records are necessary to identify or trace

the record or beneficial ownership interest in any security;
(C) the acts, practices or course of conduct under investiga-

tion involve—
(i) the dissemination of materially false or misleading

information concerning any security, issuer, or market, or
the failure to make disclosures required under the securi-
ties laws, which remain uncorrected; or

(ii) a financial loss to investors or other persons pro-
tected under the securities laws which remains substan-
tially uncompensated; or
(D) the acts, practices or course of conduct under

investigation—
(i) involve significant financial speculation in securi-

ties; or
(ii) endanger the stability of any financial or invest-

ment intermediary.
(3) Any application under paragraph (2) for a delay in notice

shall be made with reasonable specificity.
(4)(A) Upon a showing described in paragraph (2), the pre-

siding judge or magistrate shall enter an ex parte order granting
the requested delay for a period not to exceed ninety days and an
order prohibiting the financial institution involved from disclosing
that records have been obtained or that a request for records has
been made.

(B) Extensions of the period of delay of notice provided in sub-
paragraph (A) of up to ninety days each may be granted by the
court upon application, but only in accordance with this subsection
or section 1109(a), (b)(1), or (b)(2) of the Right to Financial Privacy
Act of 1978.1

(C) Upon expiration of the period of delay of notification or-
dered under subparagraph (A) or (B), the customer shall be served
with or mailed a copy of the subpena insofar as it applies to the
customer together with the following notice which shall describe
with reasonable specificity the nature of the investigation for which
the Commission sought the financial records:

‘‘Records or information concerning your transactions which
are held by the financial institution named in the attached subpena
were supplied to the Securities and Exchange Commission on
(date). Notification was withheld pursuant to a determination by
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the (title of court so ordering) under section 21(h) of the Securities
Exchange Act of 1934 that (state reason). The purpose of the inves-
tigation or official proceeding was (state purpose).’’

(5) Upon application by the Commission, all proceedings pursu-
ant to paragraphs (2) and (4) shall be held in camera and the
records thereof sealed until expiration of the period of delay or such
other date as the presiding judge or magistrate may permit.

(6) The Commission shall compile an annual tabulation of the
occasions on which the Commission used each separate subpara-
graph or clause of paragraph (2) of this subsection or the provisions
of the Right to Financial Privacy Act of 1978 to obtain access to
financial records of a customer and include it in its annual report
to the Congress. Section 1121(b) of the Right to Financial Privacy
Act of 1978 1 shall not apply with respect to the Commission.

(7)(A) Following the expiration of the period of delay of notifi-
cation ordered by the court pursuant to paragraph (4) of this sub-
section, the customer may, upon motion, reopen the proceeding in
the district court which issued the order. If the presiding judge or
magistrate finds that the movant is the customer to whom the
records obtained by the Commission pertain, and that the Commis-
sion has obtained financial records or information contained
therein in violation of this subsection, other than paragraph (1), it
may order that the customer be granted civil penalties against the
Commission in an amount equal to the sum of—

(i) $100 without regard to the volume of records involved;
(ii) any out-of-pocket damages sustained by the customer

as a direct result of the disclosure; and
(iii) if the violation is found to have been willful, inten-

tional, and without good faith, such punitive damages as the
court may allow, together with the costs of the action and rea-
sonable attorney’s fees as determined by the court.
(B) Upon a finding that the Commission has obtained financial

records or information contained therein in violation of this sub-
section, other than paragraph (1), the court, in its discretion, may
also or in the alternative issue injunctive relief to require the Com-
mission to comply with this subsection with respect to any subpena
which the Commission issues in the future for financial records of
such customer for purposes of the same investigation.

(C) Whenever the court determines that the Commission has
failed to comply with this subsection, other than paragraph (1), and
the court finds that the circumstances raise questions of whether
an officer or employee of the Commission acted in a willful and
intentional manner and without good faith with respect to the vio-
lation, the Office of Personnel Management shall promptly initiate
a proceeding to determine whether disciplinary action is warranted
against the agent or employee who was primarily responsible for
the violation. After investigating and considering the evidence sub-
mitted, the Office of Personnel Management shall submit its find-
ings and recommendations to the Commission and shall send cop-
ies of the findings and recommendations to the officer or employee
or his representative. The Commission shall take the corrective ac-
tion that the Office of Personnel Management recommends.
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(8) The relief described in paragraphs (7) and (10) shall be the
only remedies or sanctions available to a customer for a violation
of this subsection, other than paragraph (1), and nothing herein or
in the Right to Financial Privacy Act of 1978 shall be deemed to
prohibit the use in any investigation or proceeding of financial
records, or the information contained therein, obtained by a sub-
pena issued by the Commission. In the case of an unsuccessful ac-
tion under paragraph (7), the court shall award the costs of the ac-
tion and attorney’s fees to the Commission if the presiding judge
or magistrate finds that the customer’s claims were made in bad
faith.

(9)(A) The Commission may transfer financial records or the
information contained therein to any government authority if the
Commission proceeds as a transferring agency in accordance with
section 1112 of the Right to Financial Privacy Act of 1978,1 except
that the customer notice required under section 1112(b) or (c) of
such Act may be delayed upon a showing by the Commission, in
accordance with the procedure set forth in paragraphs (4) and (5),
that one or more of subparagraphs (A) through (D) of paragraph (2)
apply.

(B) The Commission may, without notice to the customer pur-
suant to section 1112 of the Right to Financial Privacy Act of 1978,
transfer financial records or the information contained therein to a
State securities agency or to the Department of Justice. Financial
records or information transferred by the Commission to the
Department of Justice or to a State securities agency pursuant to
the provisions of this subparagraph may be disclosed or used only
in an administrative, civil, or criminal action or investigation by
the Department of Justice or the State securities agency which
arises out of or relates to the acts, practices, or courses of conduct
investigated by the Commission, except that if the Department of
Justice or the State securities agency determines that the informa-
tion should be disclosed or used for any other purpose, it may do
so if it notifies the customer, except as otherwise provided in the
Right to Financial Privacy Act of 1978, within 30 days of its deter-
mination, or complies with the requirements of section 1109 of such
Act regarding delay of notice.2

(10) Any government authority violating paragraph (9) shall be
subject to the procedures and penalties applicable to the Commis-
sion under paragraph (7)(A) with respect to a violation by the Com-
mission in obtaining financial records.

(11) Notwithstanding the provisions of this subsection, the
Commission may obtain financial records from a financial institu-
tion or transfer such records in accordance with provisions of the
Right to Financial Privacy Act of 1978.

(12) Nothing in this subsection shall enlarge or restrict any
rights of a financial institution to challenge requests for records
made by the Commission under existing law. Nothing in this sub-
section shall entitle a customer to assert any rights of a financial
institution.
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SEC. 2. FINDINGS.
The Congress finds that—

(1) the rules and regulations of the Securities and Exchange Commisison under the Secu-
rities Exchange Act of 1934 governing trading while in possession of material, nonpublic in-
formation are, as required by such Act, necessary and appropriate in the public interest and
for the protection of investors;

(2) the Commission has, within the limits of accepted administrative and judicial con-
struction of such rules and regulations, enforced such rules and regulations vigorously, ef-
fectively, and fairly; and

(3) nonetheless, additional methods are appropriate to deter and prosecute violations of
such rules and regulations.

* * * * * * *

SEC. 3. CIVIL PENALTIES OF CONTROLLING PERSONS FOR ILLEGAL INSIDER
TRADING BY CONTROLLED PERSONS.

(a) AMENDMENT.—* * *

* * * * * * *
(c) COMMISSION RECOMMENDATIONS FOR ADDITIONAL CIVIL PENALTY AUTHORITY REQUIRED.—

The Securities and Exchange Commission shall, within 60 days after the date of enactment of
this Act, submit to each House of the Congress any recommendations the Commission considers
appropriate with respect to the extension of the Commission’s authority to seek civil penalties
or impose administrative fines for violations other than those described in section 21A of the
Securities Exchange Act of 1934 (as added by this section).

(13) Unless the context otherwise requires, all terms defined in
the Right to Financial Privacy Act of 1978 which are common to
this subsection shall have the same meaning as in such Act.

(i) INFORMATION TO CFTC.—The Commission shall provide the
Commodity Futures Trading Commission with notice of the com-
mencement of any proceeding and a copy of any order entered by
the Commission against any broker or dealer registered pursuant
to section 15(b)(11), any exchange registered pursuant to section
6(g), or any national securities association registered pursuant to
section 15A(k).

CIVIL PENALTIES FOR INSIDER TRADING 1

SEC. 21A. (a) AUTHORITY TO IMPOSE CIVIL PENALTIES.—
(1) JUDICIAL ACTIONS BY COMMISSION AUTHORIZED.—When-

ever it shall appear to the Commission that any person has
violated any provision of this title or the rules or regulations
thereunder by purchasing or selling a security or security-
based swap agreement (as defined in section 206B of the
Gramm-Leach-Bliley Act) while in possession of material, non-
public information in, or has violated any such provision by
communicating such information in connection with, a trans-
action on or through the facilities of a national securities ex-
change or from or through a broker or dealer, and which is not
part of a public offering by an issuer of securities other than
standardized options or security futures products, the
Commission—

(A) may bring an action in a United States district
court to seek, and the court shall have jurisdiction to im-
pose, a civil penalty to be paid by the person who com-
mitted such violation; and

(B) may, subject to subsection (b)(1), bring an action in
a United States district court to seek, and the court shall
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have jurisdiction to impose, a civil penalty to be paid by
a person who, at the time of the violation, directly or indi-
rectly controlled the person who committed such violation.
(2) AMOUNT OF PENALTY FOR PERSON WHO COMMITTED VIO-

LATION.—The amount of the penalty which may be imposed on
the person who committed such violation shall be determined
by the court in light of the facts and circumstances, but shall
not exceed three times the profit gained or loss avoided as a
result of such unlawful purchase, sale, or communication.

(3) AMOUNT OF PENALTY FOR CONTROLLING PERSON.—The
amount of the penalty which may be imposed on any person
who, at the time of the violation, directly or indirectly con-
trolled the person who committed such violation, shall be
determined by the court in light of the facts and circumstances,
but shall not exceed the greater of $1,000,000, or three times
the amount of the profit gained or loss avoided as a result of
such controlled person’s violation. If such controlled person’s
violation was a violation by communication, the profit gained
or loss avoided as a result of the violation shall, for purposes
of this paragraph only, be deemed to be limited to the profit
gained or loss avoided by the person or persons to whom the
controlled person directed such communication.
(b) LIMITATIONS ON LIABILITY.—

(1) LIABILITY OF CONTROLLING PERSONS.—No controlling
person shall be subject to a penalty under subsection (a)(1)(B)
unless the Commission establishes that—

(A) such controlling person knew or recklessly dis-
regarded the fact that such controlled person was likely to
engage in the act or acts constituting the violation and
failed to take appropriate steps to prevent such act or acts
before they occurred; or

(B) such controlling person knowingly or recklessly
failed to establish, maintain, or enforce any policy or pro-
cedure required under section 15(f) of this title or section
204A of the Investment Advisers Act of 1940 and such fail-
ure substantially contributed to or permitted the occur-
rence of the act or acts constituting the violation.
(2) ADDITIONAL RESTRICTIONS ON LIABILITY.—No person

shall be subject to a penalty under subsection (a) solely by rea-
son of employing another person who is subject to a penalty
under such subsection, unless such employing person is liable
as a controlling person under paragraph (1) of this subsection.
Section 20(a) of this title shall not apply to actions under sub-
section (a) of this section.
(c) AUTHORITY OF COMMISSION.—the Commission, by such

rules, regulations, and orders as it considers necessary or appro-
priate in the public interest or for the protection of investors, may
exempt, in whole or in part, either unconditionally or upon specific
terms and conditions, any person or transaction or class of persons
or transactions from this section.

(d) PROCEDURES FOR COLLECTION.—
(1) PAYMENT OF PENALTY TO TREASURY.—A penalty im-

posed under this section shall (subject to subsection (e)) be pay-
able into the Treasury of the United States.
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(2) COLLECTION OF PENALTIES.—If a person upon whom
such a penalty is imposed shall fail to pay such penalty within
the time prescribed in the court’s order, the Commission may
refer the matter to the Attorney General who shall recover
such penalty by action in the appropriate United States district
court.

(3) REMEDY NOT EXCLUSIVE.—The actions authorized by
this section may be brought in addition to any other actions
that the Commission or the Attorney General are entitled to
bring.

(4) JURISDICTION AND VENUE.—For purposes of section 27
of this title, actions under this section shall be actions to en-
force a liability or a duty created by this title.

(5) STATUTE OF LIMITATIONS.—No action may be brought
under this section more than 5 years after the date of the pur-
chase or sale. This section shall not be construed to bar or
limit in any manner any action by the Commission or the At-
torney General under any other provision of this title, nor shall
it bar or limit in any manner any action to recover penalties,
or to seek any other order regarding penalties, imposed in an
action commenced within 5 years of such transaction.
(e) AUTHORITY TO AWARD BOUNTIES TO INFORMANTS.—Not-

withstanding the provisions of subsection (d)(1), there shall be paid
from amounts imposed as a penalty under this section and recov-
ered by the Commission or the Attorney General, such sums, not
to exceed 10 percent of such amounts, as the Commission deems
appropriate, to the person or persons who provide information lead-
ing to the imposition of such penalty. Any determinations under
this subsection, including whether, to whom, or in what amount to
make payments, shall be in the sole discretion of the Commission,
except that no such payment shall be made to any member, officer,
or employee of any appropriate regulatory agency, the Department
of Justice, or a self-regulatory organization. Any such determina-
tion shall be final and not subject to judicial review.

(f) DEFINITION.—For purposes of this section, ‘‘profit gained’’ or
‘‘loss avoided’’ is the difference between the purchase or sale price
of the security and the value of that security as measured by the
trading price of the security a reasonable period after public dis-
semination of the nonpublic information.

(g) The authority of the Commission under this section with re-
spect to security-based swap agreements (as defined in section
206B of the Gramm-Leach-Bliley Act) shall be subject to the
restrictions and limitations of section 3A(b) of this title.

CIVIL REMEDIES IN ADMINISTRATIVE PROCEEDINGS

SEC. 21B. ø78u–2¿ (a) COMMISSION AUTHORITY TO ASSESS
MONEY PENALTIES.—In any proceeding instituted pursuant to sec-
tions 15(b)(4), 15(b)(6), 15B, 15C, or 17A of this title against any
person, the Commission or the appropriate regulatory agency may
impose a civil penalty if it finds, on the record after notice and
opportunity for hearing, that such person—

(1) has willfully violated any provision of the Securities Act
of 1933, the Investment Company Act of 1940, the Investment
Advisers Act of 1940, or this title, or the rules or regulations
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thereunder, or the rules of the Municipal Securities Rule-
making Board;

(2) has willfully aided, abetted, counseled, commanded, in-
duced, or procured such a violation by any other person;

(3) has willfully made or caused to be made in any applica-
tion for registration or report required to be filed with the
Commission or with any other appropriate regulatory agency
under this title, or in any proceeding before the Commission
with respect to registration, any statement which was, at the
time and in the light of the circumstances under which it was
made, false or misleading with respect to any material fact, or
has omitted to state in any such application or report any
material fact which is required to be stated therein; or

(4) has failed reasonably to supervise, within the meaning
of section 15(b)(4)(E) of this title, with a view to preventing vio-
lations of the provisions of such statutes, rules and regulations,
another person who commits such a violation, if such other
person is subject to his supervision;

and that such penalty is in the public interest.
(b) MAXIMUM AMOUNT OF PENALTY.—

(1) FIRST TIER.—The maximum amount of penalty for each
act or omission described in subsection (a) shall be $5,000 for
a natural person or $50,000 for any other person.

(2) SECOND TIER.—Notwithstanding paragraph (1), the
maximum amount of penalty for each such act or omission
shall be $50,000 for a natural person or $250,000 for any other
person if the act or omission described in subsection (a) in-
volved fraud, deceit, manipulation, or deliberate or reckless
disregard of a regulatory requirement.

(3) THIRD TIER.—Notwithstanding paragraphs (1) and (2),
the maximum amount of penalty for each such act or omission
shall be $100,000 for a natural person or $500,000 for any
other person if—

(A) the act or omission described in subsection (a) in-
volved fraud, deceit, manipulation, or deliberate or reck-
less disregard of a regulatory requirement; and

(B) such act or omission directly or indirectly resulted
in substantial losses or created a significant risk of sub-
stantial losses to other persons or resulted in substantial
pecuniary gain to the person who committed the act or
omission.

(c) DETERMINATION OF PUBLIC INTEREST.—In considering under
this section whether a penalty is in the public interest, the Com-
mission or the appropriate regulatory agency may consider—

(1) whether the act or omission for which such penalty is
assessed involved fraud, deceit, manipulation, or deliberate or
reckless disregard of a regulatory requirement;

(2) the harm to other persons resulting either directly or
indirectly from such act or omission;

(3) the extent to which any person was unjustly enriched,
taking into account any restitution made to persons injured by
such behavior;

(4) whether such person previously has been found by the
Commission, another appropriate regulatory agency, or a self-
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regulatory organization to have violated the Federal securities
laws, State securities laws, or the rules of a self-regulatory
organization, has been enjoined by a court of competent juris-
diction from violations of such laws or rules, or has been con-
victed by a court of competent jurisdiction of violations of such
laws or of any felony or misdemeanor described in section
15(b)(4)(B) of this title;

(5) the need to deter such person and other persons from
committing such acts or omissions; and

(6) such other matters as justice may require.
(d) EVIDENCE CONCERNING ABILITY TO PAY.—In any pro-

ceeding in which the Commission or the appropriate regulatory
agency may impose a penalty under this section, a respondent may
present evidence of the respondent’s ability to pay such penalty.
The Commission or the appropriate regulatory agency may, in its
discretion, consider such evidence in determining whether such
penalty is in the public interest. Such evidence may relate to the
extent of such person’s ability to continue in business and the col-
lectability of a penalty, taking into account any other claims of the
United States or third parties upon such person’s assets and the
amount of such person’s assets.

(e) AUTHORITY TO ENTER AN ORDER REQUIRING AN ACCOUNT-
ING AND DISGORGEMENT.—In any proceeding in which the Commis-
sion or the appropriate regulatory agency may impose a penalty
under this section, the Commission or the appropriate regulatory
agency may enter an order requiring accounting and disgorgement,
including reasonable interest. The Commission is authorized to
adopt rules, regulations, and orders concerning payments to inves-
tors, rates of interest, periods of accrual, and such other matters
as it deems appropriate to implement this subsection.

CEASE-AND-DESIST PROCEEDINGS

SEC. 21C. ø78u–3¿ (a) AUTHORITY OF THE COMMISSION.—If the
Commission finds, after notice and opportunity for hearing, that
any person is violating, has violated, or is about to violate any pro-
vision of this title, or any rule or regulation thereunder, the Com-
mission may publish its findings and enter an order requiring such
person, and any other person that is, was, or would be a cause of
the violation, due to an act or omission the person knew or should
have known would contribute to such violation, to cease and desist
from committing or causing such violation and any future violation
of the same provision, rule, or regulation. Such order may, in addi-
tion to requiring a person to cease and desist from committing or
causing a violation, require such person to comply, or to take steps
to effect compliance, with such provision, rule, or regulation, upon
such terms and conditions and within such time as the Commission
may specify in such order. Any such order may, as the Commission
deems appropriate, require future compliance or steps to effect fu-
ture compliance, either permanently or for such period of time as
the Commission may specify, with such provision, rule, or regula-
tion with respect to any security, any issuer, or any other person.

(b) HEARING.—The notice instituting proceedings pursuant to
subsection (a) shall fix a hearing date not earlier than 30 days nor
later than 60 days after service of the notice unless an earlier or
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a later date is set by the Commission with the consent of any re-
spondent so served.

(c) TEMPORARY ORDER.—
(1) IN GENERAL.—Whenever the Commission determines

that the alleged violation or threatened violation specified in
the notice instituting proceedings pursuant to subsection (a), or
the continuation thereof, is likely to result in significant dis-
sipation or conversion of assets, significant harm to investors,
or substantial harm to the public interest, including, but not
limited to, losses to the Securities Investor Protection Corpora-
tion, prior to the completion of the proceedings, the Commis-
sion may enter a temporary order requiring the respondent to
cease and desist from the violation or threatened violation and
to take such action to prevent the violation or threatened viola-
tion and to prevent dissipation or conversion of assets, signifi-
cant harm to investors, or substantial harm to the public inter-
est as the Commission deems appropriate pending completion
of such proceedings. Such an order shall be entered only after
notice and opportunity for a hearing, unless the Commission
determines that notice and hearing prior to entry would be
impracticable or contrary to the public interest. A temporary
order shall become effective upon service upon the respondent
and, unless set aside, limited, or suspended by the Commission
or a court of competent jurisdiction, shall remain effective and
enforceable pending the completion of the proceedings.

(2) APPLICABILITY.—This subsection shall apply only to a
respondent that acts, or, at the time of the alleged misconduct
acted, as a broker, dealer, investment adviser, investment com-
pany, municipal securities dealer, government securities
broker, government securities dealer, or transfer agent, or is,
or was at the time of the alleged misconduct, an associated
person of, or a person seeking to become associated with, any
of the foregoing.
(d) REVIEW OF TEMPORARY ORDERS.—

(1) COMMISSION REVIEW.—At any time after the respond-
ent has been served with a temporary cease-and-desist order
pursuant to subsection (c), the respondent may apply to the
Commission to have the order set aside, limited, or suspended.
If the respondent has been served with a temporary cease-and-
desist order entered without a prior Commission hearing, the
respondent may, within 10 days after the date on which the
order was served, request a hearing on such application and
the Commission shall hold a hearing and render a decision on
such application at the earliest possible time.

(2) JUDICIAL REVIEW.—Within—
(A) 10 days after the date the respondent was served

with a temporary cease-and-desist order entered with a
prior Commission hearing, or

(B) 10 days after the Commission renders a decision
on an application and hearing under paragraph (1), with
respect to any temporary cease-and-desist order entered
without a prior Commission hearing,

the respondent may apply to the United States district court
for the district in which the respondent resides or has its prin-
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cipal place of business, or for the District of Columbia, for an
order setting aside, limiting, or suspending the effectiveness or
enforcement of the order, and the court shall have jurisdiction
to enter such an order. A respondent served with a temporary
cease-and-desist order entered without a prior Commission
hearing may not apply to the court except after hearing and
decision by the Commission on the respondent’s application
under paragraph (1) of this subsection.

(3) NO AUTOMATIC STAY OF TEMPORARY ORDER.—The com-
mencement of proceedings under paragraph (2) of this sub-
section shall not, unless specifically ordered by the court, oper-
ate as a stay of the Commission’s order.

(4) EXCLUSIVE REVIEW.—Section 25 of this title shall not
apply to a temporary order entered pursuant to this section.
(e) AUTHORITY TO ENTER AN ORDER REQUIRING AN ACCOUNT-

ING AND DISGORGEMENT.—In any cease-and-desist proceeding
under subsection (a), the Commission may enter an order requiring
accounting and disgorgement, including reasonable interest. The
Commission is authorized to adopt rules, regulations, and orders
concerning payments to investors, rates of interest, periods of ac-
crual, and such other matters as it deems appropriate to imple-
ment this subsection.
SEC. 21D. ø78u–4¿ PRIVATE SECURITIES LITIGATION.

(a) PRIVATE CLASS ACTIONS.—
(1) IN GENERAL.—The provisions of this subsection shall

apply in each private action arising under this title that is
brought as a plaintiff class action pursuant to the Federal
Rules of Civil Procedure.

(2) CERTIFICATION FILED WITH COMPLAINT.—
(A) IN GENERAL.—Each plaintiff seeking to serve as a

representative party on behalf of a class shall provide a
sworn certification, which shall be personally signed by
such plaintiff and filed with the complaint, that—

(i) states that the plaintiff has reviewed the com-
plaint and authorized its filing;

(ii) states that the plaintiff did not purchase the
security that is the subject of the complaint at the
direction of plaintiff’s counsel or in order to participate
in any private action arising under this title;

(iii) states that the plaintiff is willing to serve as
a representative party on behalf of a class, including
providing testimony at deposition and trial, if nec-
essary;

(iv) sets forth all of the transactions of the plain-
tiff in the security that is the subject of the complaint
during the class period specified in the complaint;

(v) identifies any other action under this title,
filed during the 3-year period preceding the date on
which the certification is signed by the plaintiff, in
which the plaintiff has sought to serve as a represent-
ative party on behalf of a class; and

(vi) states that the plaintiff will not accept any
payment for serving as a representative party on be-
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half of a class beyond the plaintiff’s pro rata share of
any recovery, except as ordered or approved by the
court in accordance with paragraph (4).
(B) NONWAIVER OF ATTORNEY-CLIENT PRIVILEGE.—The

certification filed pursuant to subparagraph (A) shall not
be construed to be a waiver of the attorney-client privilege.
(3) APPOINTMENT OF LEAD PLAINTIFF.—

(A) EARLY NOTICE TO CLASS MEMBERS.—
(i) IN GENERAL.—Not later than 20 days after the

date on which the complaint is filed, the plaintiff or
plaintiffs shall cause to be published, in a widely cir-
culated national business-oriented publication or wire
service, a notice advising members of the purported
plaintiff class—

(I) of the pendency of the action, the claims
asserted therein, and the purported class period;
and

(II) that, not later than 60 days after the date
on which the notice is published, any member of
the purported class may move the court to serve
as lead plaintiff of the purported class.
(ii) MULTIPLE ACTIONS.—If more than one action

on behalf of a class asserting substantially the same
claim or claims arising under this title is filed, only
the plaintiff or plaintiffs in the first filed action shall
be required to cause notice to be published in accord-
ance with clause (i).

(iii) ADDITIONAL NOTICES MAY BE REQUIRED UNDER
FEDERAL RULES.—Notice required under clause (i)
shall be in addition to any notice required pursuant to
the Federal Rules of Civil Procedure.
(B) APPOINTMENT OF LEAD PLAINTIFF.—

(i) IN GENERAL.—Not later than 90 days after the
date on which a notice is published under subpara-
graph (A)(i), the court shall consider any motion made
by a purported class member in response to the notice,
including any motion by a class member who is not
individually named as a plaintiff in the complaint or
complaints, and shall appoint as lead plaintiff the
member or members of the purported plaintiff class
that the court determines to be most capable of ade-
quately representing the interests of class members
(hereafter in this paragraph referred to as the ‘‘most
adequate plaintiff’’) in accordance with this subpara-
graph.

(ii) CONSOLIDATED ACTIONS.—If more than one ac-
tion on behalf of a class asserting substantially the
same claim or claims arising under this title has been
filed, and any party has sought to consolidate those
actions for pretrial purposes or for trial, the court
shall not make the determination required by clause
(i) until after the decision on the motion to consolidate
is rendered. As soon as practicable after such decision
is rendered, the court shall appoint the most adequate
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plaintiff as lead plaintiff for the consolidated actions
in accordance with this paragraph.

(iii) REBUTTABLE PRESUMPTION.—
(I) IN GENERAL.—Subject to subclause (II), for

purposes of clause (i), the court shall adopt a pre-
sumption that the most adequate plaintiff in any
private action arising under this title is the per-
son or group of persons that—

(aa) has either filed the complaint or
made a motion in response to a notice under
subparagraph (A)(i);

(bb) in the determination of the court, has
the largest financial interest in the relief
sought by the class; and

(cc) otherwise satisfies the requirements
of Rule 23 of the Federal Rules of Civil Proce-
dure.
(II) REBUTTAL EVIDENCE.—The presumption

described in subclause (I) may be rebutted only
upon proof by a member of the purported plaintiff
class that the presumptively most adequate
plaintiff—

(aa) will not fairly and adequately protect
the interests of the class; or

(bb) is subject to unique defenses that
render such plaintiff incapable of adequately
representing the class.

(iv) DISCOVERY.—For purposes of this subpara-
graph, discovery relating to whether a member or
members of the purported plaintiff class is the most
adequate plaintiff may be conducted by a plaintiff only
if the plaintiff first demonstrates a reasonable basis
for a finding that the presumptively most adequate
plaintiff is incapable of adequately representing the
class.

(v) SELECTION OF LEAD COUNSEL.—The most ade-
quate plaintiff shall, subject to the approval of the
court, select and retain counsel to represent the class.

(vi) RESTRICTIONS ON PROFESSIONAL PLAINTIFFS.—
Except as the court may otherwise permit, consistent
with the purposes of this section, a person may be a
lead plaintiff, or an officer, director, or fiduciary of a
lead plaintiff, in no more than 5 securities class ac-
tions brought as plaintiff class actions pursuant to the
Federal Rules of Civil Procedure during any 3-year pe-
riod.

(4) ECOVERY BY PLAINTIFFS.—The share of any final judg-
ment or of any settlement that is awarded to a representative
party serving on behalf of a class shall be equal, on a per share
basis, to the portion of the final judgment or settlement
awarded to all other members of the class. Nothing in this
paragraph shall be construed to limit the award of reasonable
costs and expenses (including lost wages) directly relating to
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the representation of the class to any representative party
serving on behalf of a class.

(5) RESTRICTIONS ON SETTLEMENTS UNDER SEAL.—The
terms and provisions of any settlement agreement of a class
action shall not be filed under seal, except that on motion of
any party to the settlement, the court may order filing under
seal for those portions of a settlement agreement as to which
good cause is shown for such filing under seal. For purposes of
this paragraph, good cause shall exist only if publication of a
term or provision of a settlement agreement would cause direct
and substantial harm to any party.

(6) RESTRICTIONS ON PAYMENT OF ATTORNEYS’ FEES AND
EXPENSES.—Total attorneys’ fees and expenses awarded by the
court to counsel for the plaintiff class shall not exceed a rea-
sonable percentage of the amount of any damages and prejudg-
ment interest actually paid to the class.

(7) DISCLOSURE OF SETTLEMENT TERMS TO CLASS MEM-
BERS.—Any proposed or final settlement agreement that is
published or otherwise disseminated to the class shall include
each of the following statements, along with a cover page sum-
marizing the information contained in such statements:

(A) STATEMENT OF PLAINTIFF RECOVERY.—The amount
of the settlement proposed to be distributed to the parties
to the action, determined in the aggregate and on an aver-
age per share basis.

(B) STATEMENT OF POTENTIAL OUTCOME OF CASE.—
(i) AGREEMENT ON AMOUNT OF DAMAGES.—If the

settling parties agree on the average amount of dam-
ages per share that would be recoverable if the plain-
tiff prevailed on each claim alleged under this title, a
statement concerning the average amount of such
potential damages per share.

(ii) DISAGREEMENT ON AMOUNT OF DAMAGES.—If
the parties do not agree on the average amount of
damages per share that would be recoverable if the
plaintiff prevailed on each claim alleged under this
title, a statement from each settling party concerning
the issue or issues on which the parties disagree.

(iii) INADMISSIBILITY FOR CERTAIN PURPOSES.—A
statement made in accordance with clause (i) or (ii)
concerning the amount of damages shall not be admis-
sible in any Federal or State judicial action or admin-
istrative proceeding, other than an action or pro-
ceeding arising out of such statement.
(C) STATEMENT OF ATTORNEYS’ FEES OR COSTS

SOUGHT.—If any of the settling parties or their counsel in-
tend to apply to the court for an award of attorneys’ fees
or costs from any fund established as part of the settle-
ment, a statement indicating which parties or counsel in-
tend to make such an application, the amount of fees and
costs that will be sought (including the amount of such
fees and costs determined on an average per share basis),
and a brief explanation supporting the fees and costs
sought. Such information shall be clearly summarized on
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the cover page of any notice to a party of any proposed or
final settlement agreement.

(D) IDENTIFICATION OF LAWYERS’ REPRESENTATIVES.—
The name, telephone number, and address of one or more
representatives of counsel for the plaintiff class who will
be reasonably available to answer questions from class
members concerning any matter contained in any notice of
settlement published or otherwise disseminated to the
class.

(E) REASONS FOR SETTLEMENT.—A brief statement ex-
plaining the reasons why the parties are proposing the set-
tlement.

(F) OTHER INFORMATION.—Such other information as
may be required by the court.
(8) SECURITY FOR PAYMENT OF COSTS IN CLASS ACTIONS.—

In any private action arising under this title that is certified
as a class action pursuant to the Federal Rules of Civil Proce-
dure, the court may require an undertaking from the attorneys
for the plaintiff class, the plaintiff class, or both, or from the
attorneys for the defendant, the defendant, or both, in such
proportions and at such times as the court determines are just
and equitable, for the payment of fees and expenses that may
be awarded under this subsection.

(9) ATTORNEY CONFLICT OF INTEREST.—If a plaintiff class
is represented by an attorney who directly owns or otherwise
has a beneficial interest in the securities that are the subject
of the litigation, the court shall make a determination of
whether such ownership or other interest constitutes a conflict
of interest sufficient to disqualify the attorney from rep-
resenting the plaintiff class.
(b) REQUIREMENTS FOR SECURITIES FRAUD ACTIONS.—

(1) MISLEADING STATEMENTS AND OMISSIONS.—In any pri-
vate action arising under this title in which the plaintiff
alleges that the defendant—

(A) made an untrue statement of a material fact; or
(B) omitted to state a material fact necessary in order

to make the statements made, in the light of the cir-
cumstances in which they were made, not misleading;

the complaint shall specify each statement alleged to have
been misleading, the reason or reasons why the statement is
misleading, and, if an allegation regarding the statement or
omission is made on information and belief, the complaint shall
state with particularity all facts on which that belief is formed.

(2) REQUIRED STATE OF MIND.—In any private action aris-
ing under this title in which the plaintiff may recover money
damages only on proof that the defendant acted with a par-
ticular state of mind, the complaint shall, with respect to each
act or omission alleged to violate this title, state with particu-
larity facts giving rise to a strong inference that the defendant
acted with the required state of mind.

(3) MOTION TO DISMISS; STAY OF DISCOVERY.—
(A) DISMISSAL FOR FAILURE TO MEET PLEADING

REQUIREMENTS.—In any private action arising under this
title, the court shall, on the motion of any defendant, dis-
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miss the complaint if the requirements of paragraphs (1)
and (2) are not met.

(B) STAY OF DISCOVERY.—In any private action arising
under this title, all discovery and other proceedings shall
be stayed during the pendency of any motion to dismiss,
unless the court finds upon the motion of any party that
particularized discovery is necessary to preserve evidence
or to prevent undue prejudice to that party.

(C) PRESERVATION OF EVIDENCE.—
(i) IN GENERAL.—During the pendency of any stay

of discovery pursuant to this paragraph, unless other-
wise ordered by the court, any party to the action with
actual notice of the allegations contained in the com-
plaint shall treat all documents, data compilations (in-
cluding electronically recorded or stored data), and
tangible objects that are in the custody or control of
such person and that are relevant to the allegations,
as if they were the subject of a continuing request for
production of documents from an opposing party under
the Federal Rules of Civil Procedure.

(ii) SANCTION FOR WILLFUL VIOLATION.—A party
aggrieved by the willful failure of an opposing party to
comply with clause (i) may apply to the court for an
order awarding appropriate sanctions.
(D) CIRCUMVENTION OF STAY OF DISCOVERY.—Upon a

proper showing, a court may stay discovery proceedings in
any private action in a State court, as necessary in aid of
its jurisdiction, or to protect or effectuate its judgments, in
an action subject to a stay of discovery pursuant to this
paragraph.
(4) LOSS CAUSATION.—In any private action arising under

this title, the plaintiff shall have the burden of proving that
the act or omission of the defendant alleged to violate this title
caused the loss for which the plaintiff seeks to recover dam-
ages.
(c) SANCTIONS FOR ABUSIVE LITIGATION.—

(1) MANDATORY REVIEW BY COURT.—In any private action
arising under this title, upon final adjudication of the action,
the court shall include in the record specific findings regarding
compliance by each party and each attorney representing any
party with each requirement of Rule 11(b) of the Federal Rules
of Civil Procedure as to any complaint, responsive pleading, or
dispositive motion.

(2) MANDATORY SANCTIONS.—If the court makes a finding
under paragraph (1) that a party or attorney violated any
requirement of Rule 11(b) of the Federal Rules of Civil Proce-
dure as to any complaint, responsive pleading, or dispositive
motion, the court shall impose sanctions on such party or at-
torney in accordance with Rule 11 of the Federal Rules of Civil
Procedure. Prior to making a finding that any party or attor-
ney has violated Rule 11 of the Federal Rules of Civil Proce-
dure, the court shall give such party or attorney notice and an
opportunity to respond.
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(3) PRESUMPTION IN FAVOR OF ATTORNEYS’ FEES AND
COSTS.—

(A) IN GENERAL.—Subject to subparagraphs (B) and
(C), for purposes of paragraph (2), the court shall adopt a
presumption that the appropriate sanction—

(i) for failure of any responsive pleading or dis-
positive motion to comply with any requirement of
Rule 11(b) of the Federal Rules of Civil Procedure is
an award to the opposing party of the reasonable
attorneys’ fees and other expenses incurred as a direct
result of the violation; and

(ii) for substantial failure of any complaint to com-
ply with any requirement of Rule 11(b) of the Federal
Rules of Civil Procedure is an award to the opposing
party of the reasonable attorneys’ fees and other ex-
penses incurred in the action.
(B) REBUTTAL EVIDENCE.—The presumption described

in subparagraph (A) may be rebutted only upon proof by
the party or attorney against whom sanctions are to be im-
posed that—

(i) the award of attorneys’ fees and other expenses
will impose an unreasonable burden on that party or
attorney and would be unjust, and the failure to make
such an award would not impose a greater burden on
the party in whose favor sanctions are to be imposed;
or

(ii) the violation of Rule 11(b) of the Federal Rules
of Civil Procedure was de minimis.
(C) SANCTIONS.—If the party or attorney against

whom sanctions are to be imposed meets its burden under
subparagraph (B), the court shall award the sanctions that
the court deems appropriate pursuant to Rule 11 of the
Federal Rules of Civil Procedure.

(d) DEFENDANT’S RIGHT TO WRITTEN INTERROGATORIES.—In
any private action arising under this title in which the plaintiff
may recover money damages, the court shall, when requested by a
defendant, submit to the jury a written interrogatory on the issue
of each such defendant’s state of mind at the time the alleged viola-
tion occurred.

(e) LIMITATION ON DAMAGES.—
(1) IN GENERAL.—Except as provided in paragraph (2), in

any private action arising under this title in which the plaintiff
seeks to establish damages by reference to the market price of
a security, the award of damages to the plaintiff shall not ex-
ceed the difference between the purchase or sale price paid or
received, as appropriate, by the plaintiff for the subject secu-
rity and the mean trading price of that security during the 90-
day period beginning on the date on which the information cor-
recting the misstatement or omission that is the basis for the
action is disseminated to the market.

(2) EXCEPTION.—In any private action arising under this
title in which the plaintiff seeks to establish damages by ref-
erence to the market price of a security, if the plaintiff sells or
repurchases the subject security prior to the expiration of the
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90-day period described in paragraph (1), the plaintiff’s dam-
ages shall not exceed the difference between the purchase or
sale price paid or received, as appropriate, by the plaintiff for
the security and the mean trading price of the security during
the period beginning immediately after dissemination of infor-
mation correcting the misstatement or omission and ending on
the date on which the plaintiff sells or repurchases the secu-
rity.

(3) DEFINITION.—For purposes of this subsection, the
‘‘mean trading price’’ of a security shall be an average of the
daily trading price of that security, determined as of the close
of the market each day during the 90-day period referred to in
paragraph (1).
(f) PROPORTIONATE LIABILITY.—

(1) APPLICABILITY.—Nothing in this subsection shall be
construed to create, affect, or in any manner modify, the stand-
ard for liability associated with any action arising under the
securities laws.

(2) LIABILITY FOR DAMAGES.—
(A) JOINT AND SEVERAL LIABILITY.—Any covered per-

son against whom a final judgment is entered in a private
action shall be liable for damages jointly and severally
only if the trier of fact specifically determines that such
covered person knowingly committed a violation of the
securities laws.

(B) PROPORTIONATE LIABILITY.—
(i) IN GENERAL.—Except as provided in subpara-

graph (A), a covered person against whom a final judg-
ment is entered in a private action shall be liable
solely for the portion of the judgment that corresponds
to the percentage of responsibility of that covered per-
son, as determined under paragraph (3).

(ii) RECOVERY BY AND COSTS OF COVERED PER-
SON.—In any case in which a contractual relationship
permits, a covered person that prevails in any private
action may recover the attorney’s fees and costs of that
covered person in connection with the action.

(3) DETERMINATION OF RESPONSIBILITY.—
(A) IN GENERAL.—In any private action, the court shall

instruct the jury to answer special interrogatories, or if
there is no jury, shall make findings, with respect to each
covered person and each of the other persons claimed by
any of the parties to have caused or contributed to the loss
incurred by the plaintiff, including persons who have en-
tered into settlements with the plaintiff or plaintiffs,
concerning—

(i) whether such person violated the securities
laws;

(ii) the percentage of responsibility of such person,
measured as a percentage of the total fault of all per-
sons who caused or contributed to the loss incurred by
the plaintiff; and

(iii) whether such person knowingly committed a
violation of the securities laws.
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(B) CONTENTS OF SPECIAL INTERROGATORIES OR FIND-
INGS.—The responses to interrogatories, or findings, as
appropriate, under subparagraph (A) shall specify the total
amount of damages that the plaintiff is entitled to recover
and the percentage of responsibility of each covered person
found to have caused or contributed to the loss incurred by
the plaintiff or plaintiffs.

(C) FACTORS FOR CONSIDERATION.—In determining the
percentage of responsibility under this paragraph, the trier
of fact shall consider—

(i) the nature of the conduct of each covered per-
son found to have caused or contributed to the loss in-
curred by the plaintiff or plaintiffs; and

(ii) the nature and extent of the causal relation-
ship between the conduct of each such person and the
damages incurred by the plaintiff or plaintiffs.

(4) UNCOLLECTIBLE SHARE.—
(A) IN GENERAL.—Notwithstanding paragraph (2)(B),

upon motion made not later than 6 months after a final
judgment is entered in any private action, the court deter-
mines that all or part of the share of the judgment of the
covered person is not collectible against that covered per-
son, and is also not collectible against a covered person de-
scribed in paragraph (2)(A), each covered person described
in paragraph (2)(B) shall be liable for the uncollectible
share as follows:

(i) PERCENTAGE OF NET WORTH.—Each covered
person shall be jointly and severally liable for the
uncollectible share if the plaintiff establishes that—

(I) the plaintiff is an individual whose recov-
erable damages under the final judgment are
equal to more than 10 percent of the net worth of
the plaintiff; and

(II) the net worth of the plaintiff is equal to
less than $200,000.
(ii) OTHER PLAINTIFFS.—With respect to any plain-

tiff not described in subclauses (I) and (II) of clause (i),
each covered person shall be liable for the
uncollectible share in proportion to the percentage of
responsibility of that covered person, except that the
total liability of a covered person under this clause
may not exceed 50 percent of the proportionate share
of that covered person, as determined under para-
graph (3)(B).

(iii) NET WORTH.—For purposes of this subpara-
graph, net worth shall be determined as of the date
immediately preceding the date of the purchase or sale
(as applicable) by the plaintiff of the security that is
the subject of the action, and shall be equal to the fair
market value of assets, minus liabilities, including the
net value of the investments of the plaintiff in real
and personal property (including personal residences).
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(B) OVERALL LIMIT.—In no case shall the total pay-
ments required pursuant to subparagraph (A) exceed the
amount of the uncollectible share.

(C) COVERED PERSONS SUBJECT TO CONTRIBUTION.—A
covered person against whom judgment is not collectible
shall be subject to contribution and to any continuing li-
ability to the plaintiff on the judgment.
(5) RIGHT OF CONTRIBUTION.—To the extent that a covered

person is required to make an additional payment pursuant to
paragraph (4), that covered person may recover contribution—

(A) from the covered person originally liable to make
the payment;

(B) from any covered person liable jointly and sever-
ally pursuant to paragraph (2)(A);

(C) from any covered person held proportionately lia-
ble pursuant to this paragraph who is liable to make the
same payment and has paid less than his or her propor-
tionate share of that payment; or

(D) from any other person responsible for the conduct
giving rise to the payment that would have been liable to
make the same payment.
(6) NONDISCLOSURE TO JURY.—The standard for allocation

of damages under paragraphs (2) and (3) and the procedure for
reallocation of uncollectible shares under paragraph (4) shall
not be disclosed to members of the jury.

(7) SETTLEMENT DISCHARGE.—
(A) IN GENERAL.—A covered person who settles any

private action at any time before final verdict or judgment
shall be discharged from all claims for contribution
brought by other persons. Upon entry of the settlement by
the court, the court shall enter a bar order constituting the
final discharge of all obligations to the plaintiff of the set-
tling covered person arising out of the action. The order
shall bar all future claims for contribution arising out of
the action—

(i) by any person against the settling covered per-
son; and

(ii) by the settling covered person against any per-
son, other than a person whose liability has been
extinguished by the settlement of the settling covered
person.
(B) REDUCTION.—If a covered person enters into a set-

tlement with the plaintiff prior to final verdict or judg-
ment, the verdict or judgment shall be reduced by the
greater of—

(i) an amount that corresponds to the percentage
of responsibility of that covered person; or

(ii) the amount paid to the plaintiff by that
covered person.

(8) CONTRIBUTION.—A covered person who becomes jointly
and severally liable for damages in any private action may re-
cover contribution from any other person who, if joined in the
original action, would have been liable for the same damages.
A claim for contribution shall be determined based on the per-
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centage of responsibility of the claimant and of each person
against whom a claim for contribution is made.

(9) STATUTE OF LIMITATIONS FOR CONTRIBUTION.—In any
private action determining liability, an action for contribution
shall be brought not later than 6 months after the entry of a
final, nonappealable judgment in the action, except that an ac-
tion for contribution brought by a covered person who was re-
quired to make an additional payment pursuant to paragraph
(4) may be brought not later than 6 months after the date on
which such payment was made.

(10) DEFINITIONS.—For purposes of this subsection—
(A) a covered person ‘‘knowingly commits a violation of

the securities laws’’—
(i) with respect to an action that is based on an

untrue statement of material fact or omission of a
material fact necessary to make the statement not
misleading, if—

(I) that covered person makes an untrue
statement of a material fact, with actual knowl-
edge that the representation is false, or omits to
state a fact necessary in order to make the state-
ment made not misleading, with actual knowledge
that, as a result of the omission, one of the mate-
rial representations of the covered person is false;
and

(II) persons are likely to reasonably rely on
that misrepresentation or omission; and
(ii) with respect to an action that is based on any

conduct that is not described in clause (i), if that cov-
ered person engages in that conduct with actual
knowledge of the facts and circumstances that make
the conduct of that covered person a violation of the
securities laws;
(B) reckless conduct by a covered person shall not be

construed to constitute a knowing commission of a viola-
tion of the securities laws by that covered person;

(C) the term ‘‘covered person’’ means—
(i) a defendant in any private action arising under

this title; or
(ii) a defendant in any private action arising

under section 11 of the Securities Act of 1933, who is
an outside director of the issuer of the securities that
are the subject of the action; and
(D) the term ‘‘outside director’’ shall have the meaning

given such term by rule or regulation of the Commission.
SEC. 21E. ø78u–5¿ APPLICATION OF SAFE HARBOR FOR FORWARD-

LOOKING STATEMENTS.
(a) APPLICABILITY.—This section shall apply only to a forward-

looking statement made by—
(1) an issuer that, at the time that the statement is made,

is subject to the reporting requirements of section 13(a) or sec-
tion 15(d);

(2) a person acting on behalf of such issuer;
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(3) an outside reviewer retained by such issuer making a
statement on behalf of such issuer; or

(4) an underwriter, with respect to information provided by
such issuer or information derived from information provided
by such issuer.
(b) EXCLUSIONS.—Except to the extent otherwise specifically

provided by rule, regulation, or order of the Commission, this sec-
tion shall not apply to a forward-looking statement—

(1) that is made with respect to the business or operations
of the issuer, if the issuer—

(A) during the 3-year period preceding the date on
which the statement was first made—

(i) was convicted of any felony or misdemeanor de-
scribed in clauses (i) through (iv) of section 15(b)(4)(B);
or

(ii) has been made the subject of a judicial or
administrative decree or order arising out of a govern-
mental action that—

(I) prohibits future violations of the antifraud
provisions of the securities laws;

(II) requires that the issuer cease and desist
from violating the antifraud provisions of the
securities laws; or

(III) determines that the issuer violated the
antifraud provisions of the securities laws;

(B) makes the forward-looking statement in connection
with an offering of securities by a blank check company;

(C) issues penny stock;
(D) makes the forward-looking statement in connection

with a rollup transaction; or
(E) makes the forward-looking statement in connection

with a going private transaction; or
(2) that is—

(A) included in a financial statement prepared in
accordance with generally accepted accounting principles;

(B) contained in a registration statement of, or other-
wise issued by, an investment company;

(C) made in connection with a tender offer;
(D) made in connection with an initial public offering;
(E) made in connection with an offering by, or relating

to the operations of, a partnership, limited liability com-
pany, or a direct participation investment program; or

(F) made in a disclosure of beneficial ownership in a
report required to be filed with the Commission pursuant
to section 13(d).

(c) SAFE HARBOR.—
(1) IN GENERAL.—Except as provided in subsection (b), in

any private action arising under this title that is based on an
untrue statement of a material fact or omission of a material
fact necessary to make the statement not misleading, a person
referred to in subsection (a) shall not be liable with respect to
any forward-looking statement, whether written or oral, if and
to the extent that—

(A) the forward-looking statement is—
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(i) identified as a forward-looking statement, and
is accompanied by meaningful cautionary statements
identifying important factors that could cause actual
results to differ materially from those in the forward-
looking statement; or

(ii) immaterial; or
(B) the plaintiff fails to prove that the forward-looking

statement—
(i) if made by a natural person, was made with ac-

tual knowledge by that person that the statement was
false or misleading; or

(ii) if made by a business entity; was—
(I) made by or with the approval of an execu-

tive officer of that entity; and
(II) made or approved by such officer with ac-

tual knowledge by that officer that the statement
was false or misleading.

(2) ORAL FORWARD-LOOKING STATEMENTS.—In the case of
an oral forward-looking statement made by an issuer that is
subject to the reporting requirements of section 13(a) or section
15(d), or by a person acting on behalf of such issuer, the
requirement set forth in paragraph (1)(A) shall be deemed to
be satisfied—

(A) if the oral forward-looking statement is accom-
panied by a cautionary statement—

(i) that the particular oral statement is a forward-
looking statement; and

(ii) that the actual results might differ materially
from those projected in the forward-looking statement;
and
(B) if—

(i) the oral forward-looking statement is accom-
panied by an oral statement that additional informa-
tion concerning factors that could cause actual results
to materially differ from those in the forward-looking
statement is contained in a readily available written
document, or portion thereof;

(ii) the accompanying oral statement referred to in
clause (i) identifies the document, or portion thereof,
that contains the additional information about those
factors relating to the forward-looking statement; and

(iii) the information contained in that written doc-
ument is a cautionary statement that satisfies the
standard established in paragraph (1)(A).

(3) AVAILABILITY.—Any document filed with the Commis-
sion or generally disseminated shall be deemed to be readily
available for purposes of paragraph (2).

(4) EFFECT ON OTHER SAFE HARBORS.—The exemption pro-
vided for in paragraph (1) shall be in addition to any exemp-
tion that the Commission may establish by rule or regulation
under subsection (g).
(d) DUTY TO UPDATE.—Nothing in this section shall impose

upon any person a duty to update a forward-looking statement.
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(e) DISPOSITIVE MOTION.—On any motion to dismiss based
upon subsection (c)(1), the court shall consider any statement cited
in the complaint and any cautionary statement accompanying the
forward-looking statement, which are not subject to material dis-
pute, cited by the defendant.

(f) STAY PENDING DECISION ON MOTION.—In any private action
arising under this title, the court shall stay discovery (other than
discovery that is specifically directed to the applicability of the
exemption provided for in this section) during the pendency of any
motion by a defendant for summary judgment that is based on the
grounds that—

(1) the statement or omission upon which the complaint is
based is a forward-looking statement within the meaning of
this section; and

(2) the exemption provided for in this section precludes a
claim for relief.
(g) EXEMPTION AUTHORITY.—In addition to the exemptions pro-

vided for in this section, the Commission may, by rule or regula-
tion, provide exemptions from or under any provision of this title,
including with respect to liability that is based on a statement or
that is based on projections or other forward-looking information,
if and to the extent that any such exemption is consistent with the
public interest and the protection of investors, as determined by
the Commission.

(h) EFFECT ON OTHER AUTHORITY OF COMMISSION.—Nothing in
this section limits, either expressly or by implication, the authority
of the Commission to exercise similar authority or to adopt similar
rules and regulations with respect to forward-looking statements
under any other statute under which the Commission exercises
rulemaking authority.

(i) DEFINITIONS.—For purposes of this section, the following
definitions shall apply:

(1) FORWARD-LOOKING STATEMENT.—The term ‘‘forward-
looking statement’’ means—

(A) a statement containing a projection of revenues,
income (including income loss), earnings (including earn-
ings loss) per share, capital expenditures, dividends, cap-
ital structure, or other financial items;

(B) a statement of the plans and objectives of manage-
ment for future operations, including plans or objectives
relating to the products or services of the issuer;

(C) a statement of future economic performance, in-
cluding any such statement contained in a discussion and
analysis of financial condition by the management or in
the results of operations included pursuant to the rules
and regulations of the Commission;

(D) any statement of the assumptions underlying or
relating to any statement described in subparagraph (A),
(B), or (C);

(E) any report issued by an outside reviewer retained
by an issuer, to the extent that the report assesses a for-
ward-looking statement made by the issuer; or
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(F) a statement containing a projection or estimate of
such other items as may be specified by rule or regulation
of the Commission.
(2) INVESTMENT COMPANY.—The term ‘‘investment com-

pany’’ has the same meaning as in section 3(a) of the Invest-
ment Company Act of 1940.

(3) GOING PRIVATE TRANSACTION.—The term ‘‘going private
transaction’’ has the meaning given that term under the rules
or regulations of the Commission issued pursuant to section
13(e).

(4) PERSON ACTING ON BEHALF OF AN ISSUER.—The term
‘‘person acting on behalf of an issuer’’ means any officer, direc-
tor, or employee of such issuer.

(5) OTHER TERMS.—The terms ‘‘blank check company’’,
‘‘rollup transaction’’, ‘‘partnership’’, ‘‘limited liability company’’,
‘‘executive officer of an entity’’ and ‘‘direct participation invest-
ment program’’, have the meanings given those terms by rule
or regulation of the Commission.

HEARINGS BY COMMISSION

SEC. 22. ø78v¿ Hearings may be public and may be held before
the Commission, any member or members thereof, or any officer or
officers of the Commission designated by it, and appropriate
records thereof shall be kept.

RULES, REGULATIONS, AND ORDERS; ANNUAL REPORTS

SEC. 23. ø78w¿ (a)(1) The Commission, the Board of Governors
of the Federal Reserve System, and the other agencies enumerated
in section 3(a)(34) of this title shall each have power to make such
rules and regulations as may be necessary or appropriate to imple-
ment the provisions of this title for which they are responsible or
for the execution of the functions vested in them by this title, and
may for such purposes classify persons, securities, transactions,
statements, applications, reports, and other matters within their
respective jurisdictions, and prescribe greater, lesser, or different
requirements for different classes thereof. No provision of this title
imposing any liability shall apply to any act done or omitted in
good faith in conformity with a rule, regulation, or order of the
Commission, the Board of Governors of the Federal Reserve Sys-
tem, other agency enumerated in section 3(a)(34) of this title, or
any self-regulatory organization, notwithstanding that such rule,
regulation, or order may thereafter be amended or rescinded or
determined by judicial or other authority to be invalid for any rea-
son.

(2) The Commission and the Secretary of the Treasury, in mak-
ing rules and regulations pursuant to any provisions of this title,
shall consider among other matters the impact any such rule or
regulation would have on competition. The Commission and the
Secretary of the Treasury shall not adopt any such rule or regula-
tion which would impose a burden on competition not necessary or
appropriate in furtherance of the purposes of this title. The Com-
mission and the Secretary of the Treasury shall include in the
statement of basis and purpose incorporated in any rule or regula-
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tion adopted under this title, the reasons for the Commission’s or
the Secretary’s determination that any burden on competition im-
posed by such rule or regulation is necessary or appropriate in fur-
therance of the purposes of this title.

(3) The Commission and the Secretary, in making rules and
regulations pursuant to any provision of this title, considering any
application for registration in accordance with section 19(a) of this
title, or reviewing any proposed rule change of a self-regulatory
organization in accordance with section 19(b) of this title, shall
keep in a public file and make available for copying all written
statements filed with the Commission and the Secretary and all
written communications between the Commission or the Secretary
and any person relating to the proposed rule, regulation, applica-
tion, or proposed rule change: Provided, however, That the Commis-
sion and the Secretary shall not be required to keep in a public file
or make available for copying any such statement or communica-
tion which it may withhold from the public in accordance with the
provisions of section 552 of title 5, United States Code.

(b)(1) The Commission, the Board of Governors of the Federal
Reserve System, and the other agencies enumerated in section
3(a)(34) of this title, shall each make an annual report to the Con-
gress on its work for the preceding year, and shall include in each
such report whatever information, data, and recommendations for
further legislation it considers advisable with regard to matters
within its respective jurisdiction under this title.

(2) The appropriate regulatory agency for a self-regulatory
organization shall include in its annual report to the Congress for
each fiscal year, a summary of its oversight activities under this
title with respect to such self-regulatory organization, including a
description of any examination conducted as part of such activities
of any organization, any material recommendation presented as
part of such activities to such organization for changes in its orga-
nization or rules, and any such action by such organization in re-
sponse to any such recommendation.

(3) The appropriate regulatory agency for any class of munic-
ipal securities dealers shall include in its annual report to the Con-
gress for each fiscal year a summary of its regulatory activities
pursuant to this title with respect to such municipal securities
dealers, including the nature of and reason for any sanction im-
posed pursuant to this title against any such municipal securities
dealer.

(4) The Commission shall also include in its annual report to
the Congress for each fiscal year—

(A) a summary of the Commission’s oversight activities
with respect to self-regulatory organizations for which it is not
the appropriate regulatory agency, including a description of
any examination of any such organization, any material rec-
ommendation presented to any such organization for changes
in its organization or rules, and any action by any such organi-
zation in response to any such recommendations;

(B) a statement and analysis of the expenses and oper-
ations of each self-regulatory organization in connection with
the performance of its responsibilities under this title, for
which purpose data pertaining to such expenses and operations
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shall be made available by such organization to the Commis-
sion at its request;

(C) the steps the Commission has taken and the progress
it has made toward ending the physical movement of the secu-
rities certificate in connection with the settlement of securities
transactions, and its recommendations, if any, for legislation to
eliminate the securities certificate;

(D) the number of requests for exemptions from provisions
of this title received, the number granted, and the basis upon
which any such exemption was granted;

(E) a summary of the Commission’s regulatory activities
with respect to municipal securities dealers for which it is not
the appropriate regulatory agency, including the nature of, and
reason for, any sanction imposed in proceedings against such
municipal securities dealers;

(F) a statement of the time elapsed between the filing of
reports pursuant to section 13(f) of this title and the public
availability of the information contained therein, the costs in-
volved in the Commission’s processing of such reports and tab-
ulating such information, the manner in which the Commis-
sion uses such information, and the steps the Commission has
taken and the progress it has made toward requiring such re-
ports to be filed and such information to be made available to
the public in machine language;

(G) information concerning (i) the effects its rules and reg-
ulations are having on the viability of small brokers and deal-
ers; (ii) its attempts to reduce any unnecessary reporting bur-
den on such brokers and dealers; and (iii) its efforts to help to
assure the continued participation of small brokers and dealers
in the United States securities markets;

(H) a statement detailing its administration of the Free-
dom of Information Act, section 552 of title 5, United States
Code, including a copy of the report filed pursuant to sub-
section (d) of such section; and

(I) the steps that have been taken and the progress that
has been made in promoting the timely public dissemination
and availability for analytical purposes (on a fair, reasonable,
and nondiscriminatory basis) of information concerning govern-
ment securities transactions and quotations, and its rec-
ommendations, if any, for legislation to assure timely dissemi-
nation of (i) information on transactions in regularly traded
government securities sufficient to permit the determination of
the prevailing market price for such securities, and (ii) reports
of the highest published bids and lowest published offers for
government securities (including the size at which persons are
willing to trade with respect to such bids and offers).
(c) The Commission, by rule, shall prescribe the procedure ap-

plicable to every case pursuant to this title of adjudication (as de-
fined in section 551 of title 5, United States Code) not required to
be determined on the record after notice and opportunity for hear-
ing. Such rules shall, as a minimum, provide that prompt notice
shall be given of any adverse action or final disposition and that
such notice and the entry of any order shall be accompanied by a
statement of written reasons.
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(d) CEASE-AND-DESIST PROCEDURES.—Within 1 year after the
date of enactment of this subsection, the Commission shall estab-
lish regulations providing for the expeditious conduct of hearings
and rendering of decisions under section 21C of this title, section
8A of the Securities Act of 1933, section 9(f) of the Investment
Company Act of 1940, and section 203(k) of the Investment
Advisers Act of 1940.

PUBLIC AVAILABILITY OF INFORMATION

SEC. 24. ø78x¿ (a) For purposes of section 552 of title 5, United
States Code, the term ‘‘records’’ includes all applications, state-
ments, reports, contracts, correspondence, notices, and other docu-
ments filed with or otherwise obtained by the Commission pursu-
ant to this title or otherwise.

(b) It shall be unlawful for any member, officer, or employee
of the Commission to disclose to any person other than a member,
officer, or employee of the Commission, or to use for personal ben-
efit, any information contained in any application, statement, re-
port, contract, correspondence, notice, or other document filed with
or otherwise obtained by the Commission (1) in contravention of
the rules and regulations of the Commission under section 552 of
Title 5, United States Code, or (2) in circumstances where the Com-
mission has determined pursuant to such rules to accord confiden-
tial treatment to such information.

(c) CONFIDENTIAL DISCLOSURES.—The Commission may, in its
discretion and upon a showing that such information is needed,
provide all ‘‘records’’ (as defined in subsection (a)) and other infor-
mation in its possession to such persons, both domestic and foreign,
as the Commission by rule deems appropriate if the person receiv-
ing such records or information provides such assurances of con-
fidentiality as the Commission deems appropriate.

(d) RECORDS OBTAINED FROM FOREIGN SECURITIES AUTHORI-
TIES.—Except as provided in subsection (e), the Commission shall
not be compelled to disclose records obtained from a foreign securi-
ties authority if (1) the foreign securities authority has in good
faith determined and represented to the Commission that public
disclosure of such records would violate the laws applicable to that
foreign securities authority, and (2) the Commission obtains such
records pursuant to (A) such procedure as the Commission may au-
thorize for use in connection with the administration or enforce-
ment of the securities laws, or (B) a memorandum of under-
standing. For purposes of section 552 of title 5, United States Code,
this subsection shall be considered a statute described in sub-
section (b)(3)(B) of such section 552.

(e) SAVINGS PROVISIONS.—Nothing in this section shall—
(1) alter the Commission’s responsibilities under the Right

to Financial Privacy Act (12 U.S.C. 3401 et seq.), as limited by
section 21(h) of this Act, with respect to transfers of records
covered by such statutes, or

(2) authorize the Commission to withhold information from
the Congress or prevent the Commission from complying with
an order of a court of the United States in an action com-
menced by the United States or the Commission.
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COURT REVIEW OF ORDERS AND RULES

SEC. 25. ø78y¿ (a)(1) A person aggrieved by a final order of the
Commission entered pursuant to this title may obtain review of the
order in the United States Court of Appeals for the circuit in which
he resides or has his principal place of business, or for the District
of Columbia Circuit, by filing in such court, within sixty days after
the entry of the order, a written petition requesting that the order
be modified or set aside in whole or in part.

(2) A copy of the petition shall be transmitted forthwith by the
clerk of the court to a member of the Commission or an officer des-
ignated by the Commission for that purpose. Thereupon the Com-
mission shall file in the court the record on which the order com-
plained of is entered, as provided in section 2112 of title 28, United
States Code, and the Federal Rules of Appellate Procedure.

(3) On the filing of the petition, the court has jurisdiction,
which becomes exclusive on the filing of the record, to affirm or
modify and enforce or to set aside the order in whole or in part.

(4) The findings of the Commission as to the facts, if supported
by substantial evidence, are conclusive.

(5) If either party applies to the court for leave to adduce addi-
tional evidence and shows to the satisfaction of the court that the
additional evidence is material and that there was reasonable
ground for failure to adduce it before the Commission, the court
may remand the case to the Commission for further proceedings,
in whatever manner and on whatever conditions the court con-
siders appropriate. If the case is remanded to the Commission, it
shall file in the court a supplemental record containing any new
evidence, any further or modified findings, and any new order.

(b)(1) A person adversely affected by a rule of the Commission
promulgated pursuant to section 6, 9(h)(2), 11, 11A, 15(c) (5) or (6),
15A, 17, 17A, or 19 of this title may obtain review of this rule in
the United States Court of Appeals for the circuit in which he re-
sides or has his principal place of business or for the District of Co-
lumbia Circuit, by filing in such court, within sixty days after the
promulgation of the rule, a written petition requesting that the
rule be set aside.

(2) A copy of the petition shall be transmitted forthwith by the
clerk of the court to a member of the Commission or an officer des-
ignated for that purpose. Thereupon, the Commission shall file in
the court the rule under review and any documents referred to
therein, the Commission’s notice of proposed rulemaking and any
documents referred to therein, all written submissions and the
transcript of any oral presentations in the rulemaking, factual
information not included in the foregoing that was considered by
the Commission in the promulgation of the rule or proffered by the
Commission as pertinent to the rule, the report of any advisory
committee received or considered by the Commission in the rule-
making, and any other materials prescribed by the court.

(3) On the filing of the petition, the court has jurisdiction,
which becomes exclusive on the filing of the materials set forth in
paragraph (2) of this subsection, to affirm and enforce or to set
aside the rule.
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(4) The findings of the Commission as to the facts identified by
the Commission as the basis, in whole or in part, of the rule, if sup-
ported by substantial evidence, are conclusive. The court shall af-
firm and enforce the rule unless the Commission’s action in pro-
mulgating the rule is found to be arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law; contrary to con-
stitutional right, power, privilege, or immunity; in excess of statu-
tory jurisdiction, authority, or limitations, or short of statutory
right; or without observance of procedure required by law.

(5) If proceedings have been instituted under this subsection in
two or more courts of appeals with respect to the same rule, the
Commission shall file the materials set forth in paragraph (2) of
this subsection in that court in which a proceeding was first insti-
tuted. The other courts shall thereupon transfer all such pro-
ceedings to the court in which the materials have been filed. For
the convenience of the parties in the interest of justice that court
may thereafter transfer all the proceedings to any other court of
appeals.

(c)(1) No objection to an order or rule of the Commission, for
which review is sought under this section, may be considered by
the court unless it was urged before the Commission or there was
reasonable ground for failure to do so.

(2) The filing of a petition under this section does not operate
as a stay of the Commission’s order or rule. Until the court’s juris-
diction becomes exclusive, the Commission may stay its order or
rule pending judicial review if it finds that justice so requires. After
the filing of a petition under this section, the court, on whatever
conditions may be required and to the extent necessary to prevent
irreparable injury, may issue all necessary and appropriate process
to stay the order or rule or to preserve status or rights pending its
review; but (notwithstanding section 705 of title 5, United States
Code) no such process may be issued by the court before the filing
of the record or the materials set forth in subsection (b)(2) of this
section unless: (A) the Commission has denied a stay or failed to
grant requested relief, (B) a reasonable period has expired since
the filing of an application for a stay without a decision by the
Commission, or (C) there was reasonable ground for failure to
apply to the Commission.

(3) When the same order or rule is the subject of one or more
petitions for review filed under this section and an action for
enforcement filed in a district court of the United States under sec-
tion 21 (d) or (e) of this title, that court in which the petition or
the action is first filed has jurisdiction with respect to the order or
rule to the exclusion of any other court, and thereupon all such
proceedings shall be transferred to that court; but, for the conven-
ience of the parties in the interest of justice, that court may there-
after transfer all the proceedings to any other court of appeals or
district court of the United States, whether or not a petition for re-
view or an action for enforcement was originally filed in the trans-
feree court. The scope of review by a district court under section
21 (d) or (e) of this title is in all cases the same as by a court of
appeals under this section.

(d)(1) For purposes of the preceding subsections of this section,
the term ‘‘Commission’’ includes the agencies enumerated in sec-
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tion 3(a)(34) of this title insofar as such agencies are acting pursu-
ant to this title and the Secretary of the Treasury insofar as he is
acting pursuant to section 15C of this title.

(2) For purposes of subsection (a)(4) of this section and section
706 of title 5, United States Code, an order of the Commission pur-
suant to section 19(a) of this title denying registration to a clearing
agency for which the Commission is not the appropriate regulatory
agency or pursuant to section 19(b) of this title disapproving a pro-
posed rule change by such a clearing agency shall be deemed to be
an order of the appropriate regulatory agency for such clearing
agency insofar as such order was entered by reason of a determina-
tion by such appropriate regulatory agency pursuant to section
19(a)(2)(C) or 19(b)(4)(C) of this title that such registration or pro-
posed rule change would be inconsistent with the safeguarding of
securities or funds.

UNLAWFUL REPRESENTATIONS

SEC. 26. ø78z¿ No action or failure to act by the Commission
or the Board of Governors of the Federal Reserve System, in the
administration of this title shall be construed to mean that the par-
ticular authority has in any way passed upon the merits of, or
given approval to, any security or any transaction or transactions
therein, nor shall such action or failure to act with regard to any
statement or report filed with or examined by such authority pur-
suant to this title or rules and regulations thereunder, be deemed
a finding by such authority that such statement or report is true
and accurate on its face or that it is not false or misleading. It shall
be unlawful to make, or cause to be made, to any prospective pur-
chaser or seller of a security any representation that any such ac-
tion or failure to act by any such authority is to be so construed
or has such effect.

JURISDICTION OF OFFENSES AND SUITS

SEC. 27. ø78aa¿ The district courts of the United States and
the United States courts of any Territory or other place subject to
the jurisdiction of the United States shall have exclusive jurisdic-
tion of violations of this title or the rules and regulations there-
under, and of all suits in equity and actions at law brought to en-
force any liability or duty created by this title or the rules and reg-
ulations thereunder. Any criminal proceeding may be brought in
the district wherein any act or transaction constituting the viola-
tion occurred. Any suit or action to enforce any liability or duty cre-
ated by this title or rules and regulations thereunder, or to enjoin
any violation of such title or rules and regulations, may be brought
in any such district or in the district wherein the defendant is
found or is an inhabitant or transacts business, and process in such
cases may be served in any other district of which the defendant
is an inhabitant or wherever the defendant may be found. Judg-
ments and decrees so rendered shall be subject to review as pro-
vided in sections 1254, 1291, 1292, and 1294 of title 28, United
States Code. No costs shall be assessed for or against the Commis-
sion in any proceeding under this title brought by or against it in
the Supreme Court or such other courts.
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SPECIAL PROVISION RELATING TO STATUTE OF LIMITATIONS ON
PRIVATE CAUSES OF ACTION

SEC. 27A. ø78aa–1¿ (a) EFFECT ON PENDING CAUSES OF AC-
TION.—The limitation period for any private civil action implied
under section 10(b) of this Act that was commenced on or before
June 19, 1991, shall be the limitation period provided by the laws
applicable in the jurisdiction, including principles of retroactivity,
as such laws existed on June 19, 1991.

(b) EFFECT ON DISMISSED CAUSES OF ACTION.—Any private
civil action implied under section 10(b) of this Act that was com-
menced on or before June 19, 1991—

(1) which was dismissed as time barred subsequent to
June 19, 1991, and

(2) which would have been timely filed under the limita-
tion period provided by the laws applicable in the jurisdiction,
including principles of retroactivity, as such laws existed on
June 19, 1991,

shall be reinstated on motion by the plaintiff not later than 60 days
after the date of enactment of this section.

EFFECT ON EXISTING LAW

SEC. 28. ø78bb¿ (a) Except as provided in subsection (f), the
rights and remedies provided by this title shall be in addition to
any and all other rights and remedies that may exist at law or in
equity; but no person permitted to maintain a suit for damages
under the provisions of this title shall recover, through satisfaction
of judgment in one or more actions, a total amount in excess of his
actual damages on account of the act complained of. Except as oth-
erwise specifically provided in this title, nothing in this title shall
affect the jurisdiction of the securities commission (or any agency
or officer performing like functions) of any State over any security
or any person insofar as it does not conflict with the provisions of
this title or the rules and regulations thereunder. No State law
which prohibits or regulates the making or promoting of wagering
or gaming contracts, or the operation of ‘‘bucket shops’’ or other
similar or related activities, shall invalidate any put, call, straddle,
option, privilege, or other security subject to this title, or apply to
any activity which is incidental or related to the offer, purchase,
sale, exercise, settlement, or closeout of any such security. No pro-
vision of State law regarding the offer, sale, or distribution of secu-
rities shall apply to any transaction in a security futures product,
except that this sentence shall not be construed as limiting any
State antifraud law of general applicability.

(b) Nothing in this title shall be construed to modify existing
law with regard to the binding effect (1) on any member of or par-
ticipant in any self-regulatory organization of any action taken by
the authorities of such organization to settle disputes between its
members or participants, (2) on any municipal securities dealer or
municipal securities broker of any action taken pursuant to a pro-
cedure established by the Municipal Securities Rulemaking Board
to settle disputes between municipal securities dealers and munic-
ipal securities brokers, or (3) of any action described in paragraph
(1) or (2) on any person who has agreed to be bound thereby.
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(c) The stay, setting aside, or modification pursuant to section
19(e) of this title of any disciplinary sanction imposed by a self-reg-
ulatory organization on a member thereof, person associated with
a member, or participant therein, shall not affect the validity or
force of any action taken as a result of such sanction by the self-
regulatory organization prior to such stay, setting aside, or modi-
fication: Provided, That such action is not inconsistent with the
provisions of this title or the rules or regulations thereunder. The
rights of any person acting in good faith which arise out of any
such action shall not be affected in any way by such stay, setting
aside, or modification.

(d) No State or political subdivision thereof shall impose any
tax on any change in beneficial or record ownership of securities ef-
fected through the facilities of a registered clearing agency or reg-
istered transfer agent or any nominee thereof or custodian therefor
or upon the delivery or transfer of securities to or through or re-
ceipt from such agency or agent or any nominee thereof or custo-
dian therefor, unless such change in beneficial or record ownership
or such transfer or delivery or receipt would otherwise be taxable
by such State or political subdivision if the facilities of such reg-
istered clearing agency, registered transfer agent, or any nominee
thereof or custodian therefor were not physically located in the tax-
ing State or political subdivision. No State or political subdivision
thereof shall impose any tax on securities which are deposited in
or retained by a registered clearing agency, registered transfer
agent, or any nominee thereof or custodian therefor, unless such
securities would otherwise be taxable by such State or political sub-
division if the facilities of such registered clearing agency, reg-
istered transfer agent, or any nominee thereof or custodian therefor
were not physically located in the taxing State or political subdivi-
sion.

(e)(1) No person using the mails, or any means or instrumen-
tality of interstate commerce, in the exercise of investment discre-
tion with respect to an account shall be deemed to have acted un-
lawfully or to have breached a fiduciary duty under State or Fed-
eral law unless expressly provided to the contrary by a law enacted
by the Congress or any State subsequent to the date of enactment
of the Securities Acts Amendments of 1975 solely by reason of his
having caused the account to pay a member of an exchange, broker,
or dealer an amount of commission for effecting a securities trans-
action in excess of the amount of commission another member of
an exchange, broker, or dealer would have charged for effecting
that transaction, if such person determined in good faith that such
amount of commission was reasonable in relation to the value of
the brokerage and research services provided by such member,
broker, or dealer, viewed in terms of either that particular trans-
action or his overall responsibilities with respect to the accounts as
to which he exercises investment discretion. This subsection is
exclusive and plenary insofar as conduct is covered by the fore-
going, unless otherwise expressly provided by contract: Provided,
however, That nothing in this subsection shall be construed to im-
pair or limit the power of the Commission under any other provi-
sion of this title or otherwise.
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(2) A person exercising investment discretion with respect to
an account shall make such disclosure of his policies and practices
with respect to commissions that will be paid for effecting securi-
ties transactions, at such times and in such manner, as the appro-
priate regulatory agency, by rule, may prescribe as necessary or
appropriate in the public interest or for the protection of investors.

(3) For purposes of this subsection a person provides brokerage
and research services insofar as he—

(A) furnishes advice, either directly or through publica-
tions or writings, as to the value of securities, the advisability
of investing in, purchasing, or selling securities, and the avail-
ability of securities or purchasers or sellers of securities;

(B) furnishes analyses and reports concerning issuers, in-
dustries, securities, economic factors and trends, portfolio
strategy, and the performance of accounts; or

(C) effects securities transactions and performs functions
incidental thereto (such as clearance, settlement, and custody)
or required in connection therewith by rules of the Commission
or a self-regulatory organization of which such person is a
member or person associated with a member or in which such
person is a participant.
(4) The provisions of this subsection shall not apply with re-

gard to securities that are security futures products.
(f) LIMITATIONS ON REMEDIES.— 1

(1) CLASS ACTION LIMITATIONS.—No covered class action
based upon the statutory or common law of any State or sub-
division thereof may be maintained in any State or Federal
court by any private party alleging—

(A) a misrepresentation or omission of a material fact
in connection with the purchase or sale of a covered secu-
rity; or

(B) that the defendant used or employed any manipu-
lative or deceptive device or contrivance in connection with
the purchase or sale of a covered security.
(2) REMOVAL OF COVERED CLASS ACTIONS.—Any covered

class action brought in any State court involving a covered
security, as set forth in paragraph (1), shall be removable to
the Federal district court for the district in which the action
is pending, and shall be subject to paragraph (1).

(3) PRESERVATION OF CERTAIN ACTIONS.—
(A) ACTIONS UNDER STATE LAW OF STATE OF INCORPO-

RATION.—
(i) ACTIONS PRESERVED.—Notwithstanding para-

graph (1) or (2), a covered class action described in
clause (ii) of this subparagraph that is based upon the
statutory or common law of the State in which the
issuer is incorporated (in the case of a corporation) or
organized (in the case of any other entity) may be
maintained in a State or Federal court by a private
party.

(ii) PERMISSIBLE ACTIONS.—A covered class action
is described in this clause if it involves—
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(I) the purchase or sale of securities by the
issuer or an affiliate of the issuer exclusively from
or to holders of equity securities of the issuer; or

(II) any recommendation, position, or other
communication with respect to the sale of securi-
ties of an issuer that—

(aa) is made by or on behalf of the issuer
or an affiliate of the issuer to holders of eq-
uity securities of the issuer; and

(bb) concerns decisions of such equity
holders with respect to voting their securities,
acting in response to a tender or exchange
offer, or exercising dissenters’ or appraisal
rights.

(B) STATE ACTIONS.—
(i) IN GENERAL.—Notwithstanding any other provi-

sion of this subsection, nothing in this subsection may
be construed to preclude a State or political subdivi-
sion thereof or a State pension plan from bringing an
action involving a covered security on its own behalf,
or as a member of a class comprised solely of other
States, political subdivisions, or State pension plans
that are named plaintiffs, and that have authorized
participation, in such action.

(ii) STATE PENSION PLAN DEFINED.—For purposes
of this subparagraph, the term ‘‘State pension plan’’
means a pension plan established and maintained for
its employees by the government of a State or political
subdivision thereof, or by any agency or instrumen-
tality thereof.
(C) ACTIONS UNDER CONTRACTUAL AGREEMENTS BE-

TWEEN ISSUERS AND INDENTURE TRUSTEES.—Notwith-
standing paragraph (1) or (2), a covered class action that
seeks to enforce a contractual agreement between an
issuer and an indenture trustee may be maintained in a
State or Federal court by a party to the agreement or a
successor to such party.

(D) REMAND OF REMOVED ACTIONS.—In an action that
has been removed from a State court pursuant to para-
graph (2), if the Federal court determines that the action
may be maintained in State court pursuant to this sub-
section, the Federal court shall remand such action to such
State court.
(4) PRESERVATION OF STATE JURISDICTION.—The securities

commission (or any agency or office performing like functions)
of any State shall retain jurisdiction under the laws of such
State to investigate and bring enforcement actions.

(5) DEFINITIONS.—For purposes of this subsection, the fol-
lowing definitions shall apply:

(A) AFFILIATE OF THE ISSUER.—The term ‘‘affiliate of
the issuer’’ means a person that directly or indirectly,
through one or more intermediaries, controls or is con-
trolled by or is under common control with, the issuer.
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(B) COVERED CLASS ACTION.—The term ‘‘covered class
action’’ means—

(i) any single lawsuit in which—
(I) damages are sought on behalf of more than

50 persons or prospective class members, and
questions of law or fact common to those persons
or members of the prospective class, without ref-
erence to issues of individualized reliance on an
alleged misstatement or omission, predominate
over any questions affecting only individual per-
sons or members; or

(II) one or more named parties seek to recover
damages on a representative basis on behalf of
themselves and other unnamed parties similarly
situated, and questions of law or fact common to
those persons or members of the prospective class
predominate over any questions affecting only
individual persons or members; or
(ii) any group of lawsuits filed in or pending in the

same court and involving common questions of law or
fact, in which—

(I) damages are sought on behalf of more than
50 persons; and

(II) the lawsuits are joined, consolidated, or
otherwise proceed as a single action for any pur-
pose.

(C) EXCEPTION FOR DERIVATIVE ACTIONS.—Notwith-
standing subparagraph (B), the term ‘‘covered class action’’
does not include an exclusively derivative action brought
by one or more shareholders on behalf of a corporation.

(D) COUNTING OF CERTAIN CLASS MEMBERS.—For pur-
poses of this paragraph, a corporation, investment com-
pany, pension plan, partnership, or other entity, shall be
treated as one person or prospective class member, but
only if the entity is not established for the purpose of par-
ticipating in the action.

(E) COVERED SECURITY.—The term ‘‘covered security’’
means a security that satisfies the standards for a covered
security specified in paragraph (1) or (2) of section 18(b) of
the Securities Act of 1933, at the time during which it is
alleged that the misrepresentation, omission, or manipula-
tive or deceptive conduct occurred, except that such term
shall not include any debt security that is exempt from
registration under the Securities Act of 1933 pursuant to
rules issued by the Commission under section 4(2) of that
Act.

(F) RULE OF CONSTRUCTION.—Nothing in this para-
graph shall be construed to affect the discretion of a State
court in determining whether actions filed in such court
should be joined, consolidated, or otherwise allowed to pro-
ceed as a single action.
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VALIDITY OF CONTRACTS

SEC. 29. ø78cc¿ (a) Any condition, stipulation, or provision
binding any person to waive compliance with any provision of this
title or of any rule or regulation thereunder, or of any rule of an
exchange required thereby shall be void.

(b) Every contract made in violation of any provision of this
title or of any rule or regulation thereunder, and every contract (in-
cluding any contract for listing a security on an exchange) here-
tofore or hereafter made, the performance of which involves the
violation of, or the continuance of any relationship or practice in
violation of, any provision of this title or any rule or regulation
thereunder, shall be void (1) as regards the rights of any person
who, in violation of any such provision, rule, or regulation, shall
have made or engaged in the performance of any such contract, and
(2) as regards the rights of any person who, not being a party to
such contract, shall have acquired any right thereunder with actual
knowledge of the facts by reason of which the making or perform-
ance of such contract was in violation of any such provision, rule,
or regulation: Provided, (A) That no contract shall be void by rea-
son of this subsection because of any violation of any rule or regu-
lation prescribed pursuant to paragraph (3) of subsection (c) of sec-
tion 15 of this title, and (B) that no contract shall be deemed to
be void by reason of this subsection in any action maintained in
reliance upon this subsection, by any person to or for whom any
broker or dealer sells, or from or for whom any broker or dealer
purchases, a security in violation of any rule or regulation pre-
scribed pursuant to paragraph (1) or (2) of subsection (c) of section
15 of this title, unless such action is brought within one year after
the discovery that such sale or purchase involves such violation
and within three years after such violation. The Commission may,
in a rule or regulation prescribed pursuant to such paragraph (2)
of such section 15(c), designate such rule or regulation, or portion
thereof, as a rule or regulation, or portion thereof, a contract in vio-
lation of which shall not be void by reason of this subsection.

(c) Nothing in this title shall be construed (1) to affect the va-
lidity of any loan or extension of credit (or any extension or re-
newal thereof) made or of any lien created prior or subsequent to
the enactment of this title, unless at the time of the making of such
loan or extension of credit (or extension or renewal thereof) or the
creating of such lien, the person making such loan or extension of
credit (or extension or renewal thereof) or acquiring such lien shall
have actual knowledge of facts by reason of which the making of
such loan or extension of credit (or extension or renewal thereof)
or the acquisition of such lien is a violation of the provisions of this
title or any rule or regulation thereunder, or (2) to afford a defense
to the collection of any debt or obligation or the enforcement of any
lien by any person who shall have acquired such debt, obligation,
or lien in good faith for value and without actual knowledge of the
violation of any provision of this title or any rule or regulation
thereunder affecting the legality of such debt, obligation, or lien.
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FOREIGN SECURITIES EXCHANGES

SEC. 30. ø78dd¿ (a) It shall be unlawful for any broker or
dealer, directly or indirectly, to make use of the mails or of any
means or instrumentality of interstate commerce for the purpose of
effecting on an exchange not within or subject to the jurisdiction
of the United States, any transaction in any security the issuer of
which is a resident of, or is organized under the laws of, or has its
principal place of business in, a place within or subject to the juris-
diction of the United States, in contravention of such rules and reg-
ulations as the Commission may prescribe as necessary or appro-
priate in the public interest or for the protection of investors or to
prevent the evasion of this title.

(b) The provisions of this title or of any rule or regulation
thereunder shall not apply to any person insofar as he transacts a
business in securities without the jurisdiction of the United States,
unless he transacts such business in contravention of such rules
and regulations as the Commission may prescribe as necessary or
appropriate to prevent the evasion of this title.

PROHIBITED FOREIGN TRADE PRACTICES BY ISSUERS 1

SEC. 30A. (a) PROHIBITION.—It shall be unlawful for any issuer
which has a class of securities registered pursuant to section 12 of
this title or which is required to file reports under section 15(d) of
this title, or for any officer, director, employee, or agent of such
issuer or any stockholder thereof acting on behalf of such issuer,
to make use of the mails or any means or instrumentality of inter-
state commerce corruptly in furtherance of an offer, payment,
promise to pay, or authorization of the payment of any money, or
offer, gift, promise to give, or authorization of the giving of any-
thing of value to—

(1) any foreign official for purposes of—
(A)(i) influencing any act or decision of such foreign

official in his official capacity, (ii) inducing such foreign
official to do or omit to do any act in violation of the lawful
duty of such official, or (iii) securing any improper advan-
tage; or

(B) inducing such foreign official to use his influence
with a foreign government or instrumentality thereof to af-
fect or influence any act or decision of such government or
instrumentality,

in order to assist such issuer in obtaining or retaining business
for or with, or directing business to, any person;

(2) any foreign political party or official thereof or any can-
didate for foreign political office for purposes of—

(A)(i) influencing any act or decision of such party,
official, or candidate in its or his official capacity, (ii) in-
ducing such party, official, or candidate to do or omit to do
an act in violation of the lawful duty of such party, official,
or candidate, or (iii) securing any improper advantage; or

(B) inducing such party, official, or candidate to use its
or his influence with a foreign government or instrumen-
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tality thereof to affect or influence any act or decision of
such government or instrumentality,

in order to assist such issuer in obtaining or retaining business
for or with, or directing business to, any person; or

(3) any person, while knowing that all or a portion of such
money or thing of value will be offered, given, or promised, di-
rectly or indirectly, to any foreign official, to any foreign polit-
ical party or official thereof, or to any candidate for foreign
political office, for purposes of—

(A)(i) influencing any act or decision of such foreign
official, political party, party official, or candidate in his or
its official capacity, (ii) inducing such foreign official, polit-
ical party, party official, or candidate to do or omit to do
any act in violation of the lawful duty of such foreign offi-
cial, political party, party official, or candidate, or (iii) se-
curing any improper advantage; or

(B) inducing such foreign official, political party, party
official, or candidate to use his or its influence with a for-
eign government or instrumentality thereof to affect or in-
fluence any act or decision of such government or instru-
mentality,

in order to assist such issuer in obtaining or retaining business
for or with, or directing business to, any person.
(b) EXCEPTION FOR ROUTINE GOVERNMENTAL ACTION.—Sub-

sections (a) and (g) shall not apply to any facilitating or expediting
payment to a foreign official, political party, or party official the
purpose of which is to expedite or to secure the performance of a
routine governmental action by a foreign official, political party, or
party official.

(c) AFFIRMATIVE DEFENSES.—It shall be an affirmative defense
to actions under subsections (a) or (g) that—

(1) the payment, gift, offer, or promise of anything of value
that was made, was lawful under the written laws and regula-
tions of the foreign official’s, political party’s, party official’s, or
candidate’s country; or

(2) the payment, gift, offer, or promise of anything of value
that was made, was a reasonable and bona fide expenditure,
such as travel and lodging expenses, incurred by or on behalf
of a foreign official, party, party official, or candidate and was
directly related to—

(A) the promotion, demonstration, or explanation of
products or services; or

(B) the execution or performance of a contract with a
foreign government or agency thereof.

(d) GUIDELINES BY THE ATTORNEY GENERAL.—Not later than
one year after the date of the enactment of the Foreign Corrupt
Practices Act Amendments of 1988, the Attorney General, after
consultation with the Commission, the Secretary of Commerce, the
United States Trade Representative, the Secretary of State, and
the Secretary of the Treasury, and after obtaining the views of all
interested persons through public notice and comment procedures,
shall determine to what extent compliance with this section would
be enhanced and the business community would be assisted by fur-
ther clarification of the preceding provisions of this section and
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may, based on such determination and to the extent necessary and
appropriate, issue—

(1) guidelines describing specific types of conduct, associ-
ated with common types of export sales arrangements and
business contracts, which for purposes of the Department of
Justice’s present enforcement policy, the Attorney General
determines would be in conformance with the preceding provi-
sions of this section; and

(2) general precautionary procedures which issuers may
use on a voluntary basis to conform their conduct to the
Department of Justice’s present enforcement policy regarding
the preceding provisons of this section.

The Attorney General shall issue the guidelines and procedures re-
ferred to in the preceding sentence in accordance with the provi-
sions of subchapter II of chapter 5 of title 5, United States Code,
and those guidelines and procedures shall be subject to the provi-
sions of chapter 7 of that title.

(e) OPINIONS OF THE ATTORNEY GENERAL.—(1) The Attorney
General, after consultation with appropriate departments and
agencies of the United States and after obtaining the views of all
interested persons through public notice and comment procedures,
shall establish a procedure to provide responses to specific inquiries
by issuers concerning conformance of their conduct with the
Department of Justice’s present enforcement policy regarding the
preceding provisions of this section. The Attorney General shall,
within 30 days after receiving such a request, issue an opinion in
response to that request. The opinion shall state whether or not
certain specified prospective conduct would, for purposes of the
Department of Justice’s present enforcement policy, violate the pre-
ceding provisions of this section. Additional requests for opinions
may be filed with the Attorney General regarding other specified
prospective conduct that is beyond the scope of conduct specified in
previous requests. In any action brought under the applicable pro-
visions of this section, there shall be a rebuttable presumption that
conduct, which is specified in a request by an issuer and for which
the Attorney General has issued an opinion that such conduct is
in conformity with the Department of Justice’s present enforcement
policy, is in compliance with the preceding provisions of this sec-
tion. Such a presumption may be rebutted by a preponderance of
the evidence. In considering the presumption for purposes of this
paragraph, a court shall weigh all relevant factors, including but
not limited to whether the information submitted to the Attorney
General was accurate and complete and whether it was within the
scope of the conduct specified in any request received by the Attor-
ney General. The Attorney General shall establish the procedure
required by this paragraph in accordance with the provisions of
subchapter II of chapter 5 of title 5, United States Code, and that
procedure shall be subject to the provisions of chapter 7 of that
title.

(2) Any document or other material which is provided to, re-
ceived by, or prepared in the Department of Justice or any other
department or agency of the United States in connection with a re-
quest by an issuer under the procedure established under para-
graph (1), shall be exempt from disclosure under section 552 of title
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5, United States Code, and shall not, except with the consent of the
issuer, be made publicly available, regardless of whether the Attor-
ney General responds to such a request or the issuer withdraws
such request before receiving a response.

(3) Any issuer who has made a request to the Attorney General
under paragraph (1) may withdraw such request prior to the time
the Attorney General issues an opinion in response to such request.
Any request so withdrawn shall have no force or effect.

(4) The Attorney General shall, to the maximum extent prac-
ticable, provide timely guidance concerning the Department of Jus-
tice’s present enforcement policy with respect to the preceding pro-
visions of this section to potential exporters and small businesses
that are unable to obtain specialized counsel on issues pertaining
to such provisions. Such guidance shall be limited to responses to
requests under paragraph (1) concerning conformity of specified
prospective conduct with the Department of Justice’s present
enforcement policy regarding the preceding provisions of this sec-
tion and general explanations of compliance responsibilities and of
potential liabilities under the preceding provisions of this section.

(f) DEFINITIONS.—For purposes of this section:
(1)(A) The term ‘‘foreign official’’ means any officer or em-

ployee of a foreign government or any department, agency, or
instrumentality thereof, or of a public international organiza-
tion, or any person acting in an official capacity for or on be-
half of any such government or department, agency, or instru-
mentality, or for or on behalf of any such public international
organization.

(B) For purposes of subparagraph (A), the term ‘public
international organization’ means—

(i) an organization that is designated by Executive
order pursuant to section 1 of the International Organiza-
tions Immunities Act (22 U.S.C. 288); or

(ii) any other international organization that is des-
ignated by the President by Executive order for the pur-
poses of this section, effective as of the date of publication
of such order in the Federal Register.
(2)(A) A person’s state of mind is ‘‘knowing’’ with respect

to conduct, a circumstance, or a result if—
(i) such person is aware that such person is engaging

in such conduct, that such circumstance exists, or that
such result is substantially certain to occur; or

(ii) such person has a firm belief that such cir-
cumstance exists or that such result is substantialy certain
to occur.
(B) When knowledge of the existence of a particular cir-

cumstance is required for an offense, such knowledge is estab-
lished if a person is aware of a high probability of the existence
of such circumstance, unless the person actually believes that
such circumstance does not exist.

(3)(A) The term ‘‘routine governmental action’’ means only
an action which is ordinarily and commonly performed by a
foreign official in—
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(i) obtaining permits, licenses, or other official docu-
ments to qualify a person to do business in a foreign coun-
try;

(ii) processing governmental papers, such as visas and
work orders;

(iii) providing police protection, mail pick-up and deliv-
ery, or scheduling inspections associated with contract per-
formance or inspections related to transit of goods across
country;

(iv) providing phone service, power and water supply,
loading and unloading cargo, or protecting perishable prod-
ucts or commodities from deterioriation; or

(v) actions of a similar nature.
(B) The term ‘‘routine governmental action’’ does not in-

clude any decision by a foreign official whether, or on what
terms, to award new business to or to continue business with
a particular party, or any action taken by a foreign official in-
volved in the decisionmaking process to encourage a decision
to award new business to or continue business with a par-
ticular party.
(g) ALTERNATIVE JURISDICTION.—

(1) It shall also be unlawful for any issuer organized under
the laws of the United States, or a State, territory, possession,
or commonwealth of the United States or a political subdivi-
sion thereof and which has a class of securities registered pur-
suant to section 12 of this title or which is required to file re-
ports under section 15(d) of this title, or for any United States
person that is an officer, director, employee, or agent of such
issuer or a stockholder thereof acting on behalf of such issuer,
to corruptly do any act outside the United States in further-
ance of an offer, payment, promise to pay, or authorization of
the payment of any money, or offer, gift, promise to give, or
authorization of the giving of anything of value to any of the
persons or entities set forth in paragraphs (1), (2), and (3) of
subsection (a) of this section for the purposes set forth therein,
irrespective of whether such issuer or such officer, director,
employee, agent, or stockholder makes use of the mails or any
means or instrumentality of interstate commerce in further-
ance of such offer, gift, payment, promise, or authorization.

(2) As used in this subsection, the term ‘‘United States per-
son’’ means a national of the United States (as defined in sec-
tion 101 of the Immigration and Nationality Act (8 U.S.C.
1101)) or any corporation, partnership, association, joint-stock
company, business trust, unincorporated organization, or sole
proprietorship organized under the laws of the United States
or any State, territory, possession, or commonwealth of the
United States, or any political subdivision thereof.
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NOTE:

Sections 104 and 104A of the Foreign Corrupt Practices Act of 1977 (as amend-
ed by the Anti-Bribery and Fair Competition Act of 1998) contain the following pro-
visions applicable to issuers and other persons not subject to section 30A of the Se-
curities Exchange Act of 1934:

PROHIBITED FOREIGN TRADE PRACTICES BY DOMESTIC CONCERNS

SEC. 104. (a) PROHIBITION.—It shall be unlawful for any domestic concern, other
than an issuer which is subject to section 30A of the Securities Exchange Act of
1934, or for any officer, director, employee, or agent of such domestic concern or any
stockholder thereof acting on behalf of such domestic concern, to make use of the
mails or any means or instrumentality of interstate commerce corruptly in further-
ance of an offer, payment, promise to pay, or authorization of the payment of any
money, or offer, gift, promise to give, or authorization of the giving of anything of
value to—

(1) any foreign official for purposes of—
(A)(i) influencing any act or decision of such foreign official in his offi-

cial capacity, (ii) inducing such foreign official to do or omit to do any act
in violation of the lawful duty of such official, or (iii) securing any improper
advantage; or

(B) inducing such foreign official to use his influence with a foreign gov-
ernment or instrumentality thereof to affect or influence any act or decision
of such government or instrumentality,

in order to assist such domestic concern in obtaining or retaining business for
or with, or directing business to, any person;

(2) any foreign political party or official thereof or any candidate for foreign
political office for purposes of—

(A)(i) influencing any act or decision of such party, official, or candidate
in its or his official capacity, (ii) inducing such party, official, or candidate
to do or omit to do an act in violation of the lawful duty of such party, offi-
cial, or candidate, or (iii) securing any improper advantage; or

(B) inducing such party, official, or candidate to use its or his influence
with a foreign government or instrumentality thereof to affect or influence
any act or decision of such government or instrumentality,

in order to assist such domestic concern in obtaining or retaining business for
or with, or directing business to, any person; or

(3) any person, while knowing that all or a portion of such money or thing
of value will be offered, given, or promised, directly or indirectly, to any foreign
official, to any foreign political party or official thereof, or to any candidate for
foreign political office, for purposes of—

(A)(i) influencing any act or decision of such foreign official, political
party, party official, or candidate in his or its official capacity, (ii) inducing
such foreign official, political party, party official, or candidate to do or omit
to do any act in violation of the lawful duty of such foreign official, political
party, party official, or candidate, or (iii) securing any improper advantage;
or

(B) inducing such foreign official, political party, party official, or can-
didate to use his or its influence with a foreign government or instrumen-
tality thereof to affect or influence any act or decision of such government
or instrumentality,

in order to assist such issuer in obtaining or retaining business for or with, or
directing business to, any person.
(b) EXCEPTION FOR ROUTINE GOVERNMENTAL ACTION.—Subsections (a) and (i)

shall not apply to any facilitating or expediting payment to a foreign official, polit-
ical party, or party official the purpose of which is to expedite or to secure the per-
formance of a routine governmental action by a foreign official, political party, or
party official.

(c) AFFIRMATIVE DEFENSES.—It shall be an affirmative defense to actions under
subsection (a) or (i) that—

(1) the payment, gift, offer, or promise of anything of value that was made,
was lawful under the written laws and regulations of the foreign official’s, polit-
ical party’s, party official’s, or candidate’s country; or

(2) the payment, gift, offer, or promise of anything of value that was made,
was a reasonable and bona fide expenditure, such as travel and lodging ex-
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penses, incurred by or on behalf of a foreign official, party, party official, or can-
didate and was directly related to—

(A) the promotion, demonstration, or explanation of products or serv-
ices; or

(B) the execution or performance of a contract with a foreign govern-
ment or agency thereof.

(d) INJUNCTIVE RELIEF.—(1) When it appears to the Attorney General that any
domestic concern to which this section applies, or officer, director, employee, agent,
or stockholder thereof, is engaged, or about to engage, in any act or practice consti-
tuting a violation of subsection (a) or (i) of this section, the Attorney General may,
in his discretion, bring a civil action in an appropriate district court of the United
States to enjoin such act or practice, and upon a proper showing, a permanent in-
junction or a temporary restraining order shall be granted without bond.

(2) For the purpose of any civil investigation which, in the opinion of the Attor-
ney General, is necessary and proper to enforce this section, the Attorney General
or his designee are empowered to administer oaths and affirmations, subpoena wit-
nesses, take evidence, and require the production of any books, papers, or other doc-
uments which the Attorney General deems relevant or material to such investiga-
tion. The attendance of witnesses and the production of documentary evidence may
be required from any place in the United States, or any territory, possession, or
commonwealth of the United States, at any designated place of hearing.

(3) In case of contumacy by, or refusal to obey a subpoena issued to, any person,
the Attorney General may invoke the aid of any court of the United States within
the jurisdiction of which such investigation or proceeding is carried on, or where
such person resides or carries on business, in requiring the attendance and testi-
mony of witnesses and the production of books, papers, or other documents. Any
such court may issue an order requiring such person to appear before the Attorney
General or his designee, there to produce records, if so ordered, or to give testimony
touching the matter under investigation. Any failure to obey such order of the court
may be punished by such court as a contempt thereof. All process in any such case
may be served in the judicial district in which such person resides or may be found.
The Attorney General may make such rules relating to civil investigations as may
be necessary or appropriate to implement the provisions of this subsection.

(e) GUIDELINES BY THE ATTORNEY GENERAL.—Not later than 6 months after the
date of the enactment of the Foreign Corrupt Practices Act Amendments of 1988,
the Attorney General, after consultation with the Securities and Exchange Commis-
sion, the Secretary of Commerce, The United States Trade Representative, the Sec-
retary of State, and the Secretary of the Treasury, and after obtaining the views
of all interested persons through public notice and comment procedures, shall deter-
mine to what extent compliance with this section would be enhanced and the busi-
ness community would be assisted by further clarification of the preceding provi-
sions of this section and may, based on such determination and to the extent nec-
essary and appropriate, issue—

(1) guidelines describing specific types of conduct, associated with common
types of export sales arrangements and business contracts, which for purposes
of the Department of Justice’s present enforcement policy, the Attorney General
determines would be in conformance with the preceding provisions of this sec-
tion; and

(2) general precautionary procedures which domestic concerns may use on
a voluntary basis to conform their conduct to the Department of Justice’s
present enforcement policy regarding the preceding provisions of this section.

The Attorney General shall issue the guidelines and procedures referred to in the
preceding sentence in accordance with the provisions of subchapter II of chapter 5
of title 5, United States Code, and those guidelines and procedures shall be subject
to the provisions of chapter 7 of that title.

(f) OPINIONS OF THE ATTORNEY GENERAL.—(1) The Attorney General, after con-
sultation with appropriate departments and agencies of the United States and after
obtaining the views of all interested persons through public notice and comment
procedures, shall establish a procedure to provide responses to specific inquiries by
domestic concerns concerning conformance of their conduct with the Department of
Justice’s present enforcement policy regarding the preceding provisions of this sec-
tion. The Attorney General shall, within 30 days after receiving such a request,
issue an opinion in response to that request. The opinion shall state whether or not
certain specified prospective conduct would, for purposes of the Department of Jus-
tice’s present enforcement policy, violate the preceding provisions of this section. Ad-
ditional requests for opinions may be filed with the Attorney General regarding
other specified prospective conduct that is beyond the scope of conduct specified in
previous requests. In any action brought under the applicable provisions of this sec-
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tion, there shall be a rebuttable presumption that conduct, which is specified in a
request by a domestic concern and for which the Attorney General has issued an
opinion that such conduct is in conformity with the Department of Justice’s present
enforcement policy, is in compliance with the preceding provisions of this section.
Such a presumption may be rebutted by a preponderance of the evidence. In consid-
ering the presumption for purposes of this paragraph, a court shall weigh all rel-
evant factors, including but not limited to whether the information submitted to the
Attorney General was accurate and complete and whether it was within the scope
of the conduct specified in any request received by the Attorney General. The Attor-
ney General shall establish the procedure required by this paragraph in accordance
with the provisions of subchapter II of chapter 5 of title 5, United States Code, and
that procedure shall be subject to the provisions of chapter 7 of that title.

(2) Any document or other material which is provided to, received by, or pre-
pared in the Department of Justice or any other department or agency of the United
States in connection with a request by a domestic concern under the procedure es-
tablished under paragraph (1), shall be exempt from disclosure under section 552
of title 5, United States Code, and shall not, except with the consent of the domestic
concern, be made publicly available, regardless of whether the Attorney General re-
sponds to such a request or the domestic concern withdraws such request before re-
ceiving a response.

(3) Any domestic concern who has made a request to the Attorney General
under paragraph (1) may withdraw such request prior to the time the Attorney Gen-
eral issues an opinion in response to such request. Any request so withdrawn shall
have no force or effect.

(4) The Attorney General shall, to the maximum extent practicable, provide
timely guidance concerning the Department of Justice’s present enforcement policy
with respect to the preceding provisions of this section to potential exporters and
small businesses that are unable to obtain specialized counsel on issues pertaining
to such provisions. Such guidance shall be limited to responses to requests under
paragraph (1) concerning conformity of specified prospective conduct with the De-
partment of Justice’s present enforcement policy regarding the preceding provisions
of this section and general explanations of compliance responsibilities and of poten-
tial liabilities under the preceding provisons of this section.

(g)(1)(A) PENALTIES.—Any domestic concern that is not a natural person and
that violates subsection (a) or (i) of this section shall be fined not more than
$2,000,000.

(B) Any domestic concern that is not a natural person and that violates sub-
section (a) or (i) of this section shall be subject to a civil penalty of not more than
$10,000 imposed in an action brought by the Attorney General.

(2)(A) Any natural person that is an officer, director, employee, or agent of a
domestic concern, or stockholder acting on behalf of such domestic concern, who
willfully violates subsection (a) or (i) of this section shall be fined not more than
$100,000 or imprisoned not more than 5 years, or both.

(B) Any natural person that is an officer, director, employee, or agent of a do-
mestic concern, or stockholder acting on behalf of such domestic concern, who vio-
lates subsection (a) or (i) of this section shall be subject to a civil penalty of not more
than $10,000 imposed in an action brought by the Attorney General.

(3) Whenever a fine is imposed under paragraph (2) upon any officer, director,
employee, agent, or stockholder of a domestic concern, such fine may not be paid,
directly or indirectly, by such domestic concern.

(h) DEFINITIONS.—For purposes of this section:
(1) The term ‘‘domestic concern’’ means—

(A) any individual who is a citizen, national, or resident of the United
States; and

(B) any corporation, partnership, association, joint-stock company, busi-
ness trust, unincorporated organization, or sole proprietorship which has its
principal place of business in the United States, or which is organized
under the laws of a State of the United States or a territory, possession,
or commonwealth of the United States.
(2)(A) The term ‘‘foreign official’’ means any officer or employee of a foreign

government or any department, agency, or instrumentality thereof, or of a pub-
lic international organization, or any person acting in an official capacity for or
on behalf of any such government or department, agency, or instrumentality,
or for or on behalf of any such public international organization.

(B) For purposes of subparagraph (A), the term ‘‘public international orga-
nization’’ means—
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(i) an organization that is designated by Executive order pursuant to
section 1 of the International Organizations Immunities Act (22 U.S.C.
288); or

(ii) any other international organization that is designated by the Presi-
dent by Executive order for the purposes of this section, effective as of the
date of publication of such order in the Federal Register.
(3)(A) A person’s state of mind is ‘‘knowing’’ with respect to conduct, a cir-

cumstance, or a result if—
(i) such person is aware that such person is engaging in such conduct,

that such circumstance exists, or that such result is substantially certain
to occur; or

(ii) such person has a firm belief that such circumstance exists or that
such result is substantially certain to occur.
(B) When knowledge of the existence of a particular circumstance is re-

quired for an offense, such knowledge is established if a person is aware of a
high probability of the existence of such circumstance, unless the person actu-
ally believes that such circumstance does not exist.

(4)(A) The term ‘‘routine governmental action’’ means only an action which
is ordinarily and commonly performed by a foreign official in—

(i) obtaining permits, licenses, or other official documents to qualify a
person to do business in a foreign country;

(ii) processing governmental papers, such as visas and work orders;
(iii) providing police protection, mail pick-up and delivery, or sched-

uling inspections associated with contract performance or inspections re-
lated to transit of goods across country;

(iv) providing phone service, power and water supply, loading and un-
loading cargo, or protecting perishable products or commodities from dete-
rioration; or

(v) actions of a similar nature.
(B) The term ‘‘routine governmental action’’ does not include any decision

by a foreign official whether, or on what terms, to award new business to or
to continue business with a particular party, or any action taken by a foreign
official involved in the decision-making process to encourage a decision to award
new business to or continue business with a particular party.

(5) The term ‘‘interstate commerce’’ means trade, commerce, transportation,
or communication among the several States, or between any foreign country and
any State or between any State and any place or ship outside thereof, and such
term includes the intrastate use of—

(A) a telephone or other interstate means of communication, or
(B) any other interstate instrumentality.

(i) ALTERNATIVE JURISDICTION.—
(1) It shall also be unlawful for any United States person to corruptly do

any act outside the United States in furtherance of an offer, payment, promise
to pay, or authorization of the payment of any money, or offer, gift, promise to
give, or authorization of the giving of anything of value to any of the persons
or entities set forth in paragraphs (1), (2), and (3) of subsection (a), for the pur-
poses set forth therein, irrespective of whether such United States person
makes use of the mails or any means or instrumentality of interstate commerce
in furtherance of such offer, gift, payment, promise, or authorization.

(2) As used in this subsection, the term ‘‘United States person’’ means a na-
tional of the United States (as defined in section 101 of the Immigration and
Nationality Act (8 U.S.C. 1101)) or any corporation, partnership, association,
joint-stock company, business trust, unincorporated organization, or sole propri-
etorship organized under the laws of the United States or any State, territory,
possession, or commonwealth of the United States, or any political subdivision
thereof.

SEC. 104A. PROHIBITED FOREIGN TRADE PRACTICES BY PERSONS OTHER THAN ISSUERS OR
DOMESTIC CONCERNS.

(a) PROHIBITION.—It shall be unlawful for any person other than an issuer that
is subject to section 30A of the Securities Exchange Act of 1934 or a domestic con-
cern (as defined in section 104 of this Act), or for any officer, director, employee,
or agent of such person or any stockholder thereof acting on behalf of such person,
while in the territory of the United States, corruptly to make use of the mails or
any means or instrumentality of interstate commerce or to do any other act in fur-
therance of an offer, payment, promise to pay, or authorization of the payment of
any money, or offer, gift, promise to give, or authorization of the giving of anything
of value to—
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(1) any foreign official for purposes of—
(A)(i) influencing any act or decision of such foreign official in his offi-

cial capacity, (ii) inducing such foreign official to do or omit to do any act
in violation of the lawful duty of such official, or (iii) securing any improper
advantage; or

(B) inducing such foreign official to use his influence with a foreign gov-
ernment or instrumentality thereof to affect or influence any act or decision
of such government or instrumentality,

in order to assist such person in obtaining or retaining business for or with, or
directing business to, any person;

(2) any foreign political party or official thereof or any candidate for foreign
political office for purposes of—

(A)(i) influencing any act or decision of such party, official, or candidate
in its or his official capacity, (ii) inducing such party, official, or candidate
to do or omit to do an act in violation of the lawful duty of such party, offi-
cial, or candidate, or (iii) securing any improper advantage; or

(B) inducing such party, official, or candidate to use its or his influence
with a foreign government or instrumentality thereof to affect or influence
any act or decision of such government or instrumentality,

in order to assist such person in obtaining or retaining business for or with, or
directing business to, any person; or

(3) any person, while knowing that all or a portion of such money or thing
of value will be offered, given, or promised, directly or indirectly, to any foreign
official, to any foreign political party or official thereof, or to any candidate for
foreign political office, for purposes of—

(A)(i) influencing any act or decision of such foreign official, political
party, party official, or candidate in his or its official capacity, (ii) inducing
such foreign official, political party, party official, or candidate to do or omit
to do any act in violation of the lawful duty of such foreign official, political
party, party official, or candidate, or (iii) securing any improper advantage;
or

(B) inducing such foreign official, political party, party official, or can-
didate to use his or its influence with a foreign government or instrumen-
tality thereof to affect or influence any act or decision of such government
or instrumentality,

in order to assist such person in obtaining or retaining business for or with, or
directing business to, any person.
(b) EXCEPTION FOR ROUTINE GOVERNMENTAL ACTION.—Subsection (a) of this

section shall not apply to any facilitating or expediting payment to a foreign official,
political party, or party official the purpose of which is to expedite or to secure the
performance of a routine governmental action by a foreign official, political party,
or party official.

(c) AFFIRMATIVE DEFENSES.—It shall be an affirmative defense to actions under
subsection (a) of this section that—

(1) the payment, gift, offer, or promise of anything of value that was made,
was lawful under the written laws and regulations of the foreign official’s, polit-
ical party’s, party official’s, or candidate’s country; or

(2) the payment, gift, offer, or promise of anything of value that was made,
was a reasonable and bona fide expenditure, such as travel and lodging ex-
penses, incurred by or on behalf of a foreign official, party, party official, or can-
didate and was directly related to—

(A) the promotion, demonstration, or explanation of products or serv-
ices; or

(B) the execution or performance of a contract with a foreign govern-
ment or agency thereof.

(d) INJUNCTIVE RELIEF.—
(1) When it appears to the Attorney General that any person to which this

section applies, or officer, director, employee, agent, or stockholder thereof, is
engaged, or about to engage, in any act or practice constituting a violation of
subsection (a) of this section, the Attorney General may, in his discretion, bring
a civil action in an appropriate district court of the United States to enjoin such
act or practice, and upon a proper showing, a permanent injunction or a tem-
porary restraining order shall be granted without bond.

(2) For the purpose of any civil investigation which, in the opinion of the
Attorney General, is necessary and proper to enforce this section, the Attorney
General or his designee are empowered to administer oaths and affirmations,
subpoena witnesses, take evidence, and require the production of any books, pa-
pers, or other documents which the Attorney General deems relevant or mate-
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rial to such investigation. The attendance of witnesses and the production of
documentary evidence may be required from any place in the United States, or
any territory, possession, or commonwealth of the United States, at any des-
ignated place of hearing.

(3) In case of contumacy by, or refusal to obey a subpoena issued to, any
person, the Attorney General may invoke the aid of any court of the United
States within the jurisdiction of which such investigation or proceeding is car-
ried on, or where such person resides or carries on business, in requiring the
attendance and testimony of witnesses and the production of books, papers, or
other documents. Any such court may issue an order requiring such person to
appear before the Attorney General or his designee, there to produce records,
if so ordered, or to give testimony touching the matter under investigation. Any
failure to obey such order of the court may be punished by such court as a con-
tempt thereof.

(4) All process in any such case may be served in the judicial district in
which such person resides or may be found. The Attorney General may make
such rules relating to civil investigations as may be necessary or appropriate
to implement the provisions of this subsection.
(e) PENALTIES.—

(1)(A) Any juridical person that violates subsection (a) of this section shall
be fined not more than $2,000,000.

(B) Any juridical person that violates subsection (a) of this section shall be
subject to a civil penalty of not more than $10,000 imposed in an action brought
by the Attorney General.

(2)(A) Any natural person who willfully violates subsection (a) of this sec-
tion shall be fined not more than $100,000 or imprisoned not more than 5 years,
or both.

(B) Any natural person who violates subsection (a) of this section shall be
subject to a civil penalty of not more than $10,000 imposed in an action brought
by the Attorney General.

(3) Whenever a fine is imposed under paragraph (2) upon any officer, direc-
tor, employee, agent, or stockholder of a person, such fine may not be paid, di-
rectly or indirectly, by such person.
(f) DEFINITIONS.—For purposes of this section:

(1) The term ‘‘person’’, when referring to an offender, means any natural
person other than a national of the United States (as defined in section 101 of
the Immigration and Nationality Act (8 U.S.C. 1101) or any corporation, part-
nership, association, joint-stock company, business trust, unincorporated organi-
zation, or sole proprietorship organized under the law of a foreign nation or a
political subdivision thereof.

(2)(A) The term ‘‘foreign official’’ means any officer or employee of a foreign
government or any department, agency, or instrumentality thereof, or of a pub-
lic international organization, or any person acting in an official capacity for or
on behalf of any such government or department, agency, or instrumentality,
or for or on behalf of any such public international organization.

(B) For purposes of subparagraph (A), the term ‘‘public international orga-
nization’’ means—

(i) an organization that is designated by Executive order pursuant to
section 1 of the International Organizations Immunities Act (22 U.S.C.
288); or

(ii) any other international organization that is designated by the Presi-
dent by Executive order for the purposes of this section, effective as of the
date of publication of such order in the Federal Register.
(3)(A) A person’s state of mind is knowing, with respect to conduct, a cir-

cumstance or a result if—
(i) such person is aware that such person is engaging in such conduct,

that such circumstance exists, or that such result is substantially certain
to occur; or

(ii) such person has a firm belief that such circumstance exists or that
such result is substantially certain to occur.
(B) When knowledge of the existence of a particular circumstance is re-

quired for an offense, such knowledge is established if a person is aware of a
high probability of the existence of such circumstance, unless the person actu-
ally believes that such circumstance does not exist.

(4)(A) The term ‘‘routine governmental action’’ means only an action which
is ordinarily and commonly performed by a foreign official in—

(i) obtaining permits, licenses, or other official documents to qualify a
person to do business in a foreign country;
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(ii) processing governmental papers, such as visas and work orders;
(iii) providing police protection, mail pick-up and delivery, or sched-

uling inspections associated with contract performance or inspections re-
lated to transit of goods across country;

(iv) providing phone service, power and water supply, loading and un-
loading cargo, or protecting perishable products or commodities from dete-
rioration; or

(v) actions of a similar nature.
(B) The term ‘‘routine governmental action’’ does not include any decision

by a foreign official whether, or on what terms, to award new business to or
to continue business with a particular party, or any action taken by a foreign
official involved in the decision-making process to encourage a decision to award
new business to or continue business with a particular party.

(5) The term ‘‘interstate commerce’’ means trade, commerce, transportation,
or communication among the several States, or between any foreign country and
any State or between any State and any place or ship outside thereof, and such
term includes the intrastate use of—

(A) a telephone or other interstate means of communication, or
(B) any other interstate instrumentality.

* * * * * * *
Section 5003 of the Foreign Corrupt Practices Act Amendments of 1988 (P.L.

100–418, 102 Stat. 1415) contained the following provision:
(d) INTERNATIONAL AGREEMENT.—

(1) NEGOTIATIONS.—It is the sense of the Congress that the President
should pursue the negotiation of an international agreement, among the mem-
bers of the Organization of Economic Cooperation and Development, to govern
persons from those countries concerning acts prohibited with respect to issuers
and domestic concerns by the amendments made by this section. Such inter-
national agreement should include a process by which problems and conflicts
associated with such acts could be resolved.

(2) REPORT TO CONGRESS.—(A) Within 1 year after the date of the enact-
ment of this Act, the President shall submit to the Congress a report on—

(i) the progress of the negotiations referred to in paragraph (1),
(ii) those steps which the executive branch and the Congress should

consider taking in the event that these negotiations do not successfully
eliminate any competitive disadvantage of United States businesses that re-
sults when persons from other countries commit the acts described in para-
graph (1); and

(iii) possible actions that could be taken to promote cooperation by
other countries in international efforts to prevent bribery of foreign officials,
candidates, or parties in third countries.
(B) The President shall include in the report submitted under subparagraph

(A)—
(i) any legislative recommendations necessary to give the President the

authority to take appropriate action to carry out clauses (ii) and (iii) of sub-
paragraph (A);

(ii) an analysis of the potential effect on the interests of the United
States, including United States national security, when persons from other
countries commit the acts described in paragraph (1); and

(iii) an assessment of the current and future role of private initiatives
in curtailing such acts.

* * * * * * *
Sections 5 and 6 of the Anti-Bribery and Fair Competition Act of 1998 (P.L.

105–366, 112 Stat. 3309) contained the following provisions:
SEC. 5. TREATMENT OF INTERNATIONAL ORGANIZATIONS PROVIDING COMMERCIAL COM-

MUNICATIONS SERVICES.

(a) DEFINITION.—For purposes of this section:
(1) INTERNATIONAL ORGANIZATION PROVIDING COMMERCIAL COMMUNICATIONS

SERVICES.—The term ‘‘international organization providing commercial commu-
nications services’’ means—

(A) the International Telecommunications Satellite Organization estab-
lished pursuant to the Agreement Relating to the International Tele-
communications Satellite Organization; and

(B) the International Mobile Satellite Organization established pursu-
ant to the Convention on the International Maritime Satellite Organization.
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(2) PRO-COMPETITIVE PRIVATIZATION.—The term ‘‘pro-competitive privatiza-
tion’’ means a privatization that the President determines to be consistent with
the United States policy of obtaining full and open competition to such organi-
zations (or their successors), and nondiscriminatory market access, in the provi-
sion of satellite services.
(b) TREATMENT AS PUBLIC INTERNATIONAL ORGANIZATIONS.—

(1) TREATMENT.—An international organization providing commercial com-
munications services shall be treated as a public international organization for
purposes of section 30A of the Securities Exchange Act of 1934 (15 U.S.C. 78dd–
1) and sections 104 and 104A of the Foreign Corrupt Practices Act of 1977 (15
U.S.C. 78dd–2) until such time as the President certifies to the Committee on
Commerce of the House of Representatives and the Committees on Banking,
Housing and Urban Affairs and Commerce, Science, and Transportation that
such international organization providing commercial communications services
has achieved a pro-competitive privatization.

(2) LIMITATION ON EFFECT OF TREATMENT.—The requirement for a certifi-
cation under paragraph (1), and any certification made under such paragraph,
shall not be construed to affect the administration by the Federal Communica-
tions Commission of the Communications Act of 1934 in authorizing the provi-
sion of services to, from, or within the United States over space segment of the
international satellite organizations, or the privatized affiliates or successors
thereof.
(c) EXTENSION OF LEGAL PROCESS.—

(1) IN GENERAL.—Except as required by international agreements to which
the United States is a party, an international organization providing commer-
cial communications services, its officials and employees, and its records shall
not be accorded immunity from suit or legal process for any act or omission
taken in connection with such organization’s capacity as a provider, directly or
indirectly, of commercial telecommunications services to, from, or within the
United States.

(2) NO EFFECT ON PERSONAL LIABILITY.—Paragraph (1) shall not affect any
immunity from personal liability of any individual who is an official or employee
of an international organization providing commercial communications services.

(3) EFFECTIVE DATE.—This subsection shall take effect on May 1, 1999.
(d) ELIMINATION OR LIMITATION OF EXCEPTIONS.—

(1) ACTION REQUIRED.—The President shall, in a manner that is consistent
with requirements in international agreements to which the United States is a
party, expeditiously take all appropriate actions necessary to eliminate or to re-
duce substantially all privileges and immunities that are accorded to an inter-
national organization described in subparagraph (A) or (B) of subsection (a)(1),
its officials, its employees, or its records, and that are not eliminated pursuant
to subsection (c).

(2) DESIGNATION OF AGREEMENTS.—The President shall designate which
agreements constitute international agreements to which the United States is
a party for purposes of this section.
(e) PRESERVATION OF LAW ENFORCEMENT AND INTELLIGENCE FUNCTIONS.—Noth-

ing in subsection (c) or (d) of this section shall affect any immunity from suit or
legal process of an international organization providing commercial communications
services, or the privatized affiliates or successors thereof, for acts or omissions—

(1) under chapter 119, 121, 206, or 601 of title 18, United States Code, the
Foreign Intelligence Surveillance Act of 1978 (50 U.S.C. 1801 et seq.), section
514 of the Comprehensive Drug Abuse Prevention and Control Act of 1970 (21
U.S.C. 884), or Rule 104, 501, or 608 of the Federal Rules of Evidence;

(2) under similar State laws providing protection to service providers co-
operating with law enforcement agencies pursuant to State electronic surveil-
lance or evidence laws, rules, regulations, or procedures; or

(3) pursuant to a court order.
(f) RULES OF CONSTRUCTION.—

(1) NEGOTIATIONS.—Nothing in this section shall affect the President’s ex-
isting constitutional authority regarding the time, scope, and objectives of inter-
national negotiations.

(2) PRIVATIZATION.—Nothing in this section shall be construed as legislative
authorization for the privatization of INTELSAT or Inmarsat, nor to increase
the President’s authority with respect to negotiations concerning such privatiza-
tion.
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SEC. 6. ENFORCEMENT AND MONITORING.

(a) REPORTS REQUIRED.—Not later than July 1 of 1999 and each of the 5 suc-
ceeding years, the Secretary of Commerce shall submit to the House of Representa-
tives and the Senate a report that contains the following information with respect
to implementation of the Convention:

(1) RATIFICATION.—A list of the countries that have ratified the Convention,
the dates of ratification by such countries, and the entry into force for each such
country.

(2) DOMESTIC LEGISLATION.—A description of domestic laws enacted by each
party to the Convention that implement commitments under the Convention,
and assessment of the compatibility of such laws with the Convention.

(3) ENFORCEMENT.—As assessment of the measures taken by each party to
the Convention during the previous year to fulfill its obligations under the Con-
vention and achieve its object and purpose including—

(A) an assessment of the enforcement of the domestic laws described in
paragraph (2);

(B) an assessment of the efforts by each such party to promote public
awareness of such domestic laws and the achievement of such object and
purpose; and

(C) an assessment of the effectiveness, transparency, and viability of
the monitoring process for the Convention, including its inclusion of input
from the private sector and nongovernmental organizations.
(4) LAWS PROHIBITING TAX DEDUCTION OF BRIBES.—An explanation of the

domestic laws enacted by each party to the Convention that would prohibit the
deduction of bribes in the computation of domestic taxes.

(5) NEW SIGNATORIES.—A description of efforts to expand international par-
ticipation in the Convention by adding new signatories to the Convention and
by assuring that all countries which are or become members of the Organization
for Economic Cooperation and Development are also parties to the Convention.

(6) SUBSEQUENT EFFORTS.—An assessment of the status of efforts to
strengthen the Convention by extending the prohibitions contained in the Con-
vention to cover bribes to political parties, party officials, and candidates for po-
litical office.

(7) ADVANTAGES.—Advantages, in terms of immunities, market access, or
otherwise, in the countries or regions served by the organizations described in
section 5(a), the reason for such advantages, and an assessment of progress to-
ward fulfilling the policy described in that section.

(8) BRIBERY AND TRANSPARENCY.—An assessment of anti-bribery programs
and transparency with respect to each of the international organizations cov-
ered by this Act.

(9) PRIVATE SECTOR REVIEW.—A description of the steps taken to ensure full
involvement of United States private sector participants and representatives of
nongovernmental organizations in the monitoring and implementation of the
Convention.

(10) ADDITIONAL INFORMATION.—In consultation with the private sector par-
ticipants and representatives of nongovernmental organizations described in
paragraph (9), a list of additional means for enlarging the scope of the Conven-
tion and otherwise increasing its effectiveness. Such additional means shall in-
clude, but not be limited to, improved recordkeeping provisions and the desir-
ability of expanding the applicability of the Convention to additional individuals
and organizations and the impact on United States business of section 30A of
the Securities Exchange Act of 1934 and sections 104 and 104A of the Foreign
Corrupt Practices Act of 1977.
(b) DEFINITION.—For purposes of this section, the term ‘‘Convention’’ means the

Convention on Combating Bribery of Foreign Public Officials in International Busi-
ness Transactions adopted on November 21, 1997, and signed on December 17,
1997, by the United States and 32 other nations.

SEC. 31. ø78ee¿ TRANSACTION FEES.
(a) RECOVERY OF COST OF SERVICES.—The Commission shall,

in accordance with this section, collect transaction fees and assess-
ments that are designed to recover the costs to the Government of
the supervision and regulation of securities markets and securities
professionals, and costs related to such supervision and regulation,
including enforcement activities, policy and rulemaking activities,



300Sec. 31 SECURITIES EXCHANGE ACT OF 1934

administration, legal services, and international regulatory activi-
ties.

(b) EXCHANGE-TRADED SECURITIES.—Every national securities
exchange shall pay to the Commission a fee at a rate equal to 1⁄300

of one percent of the aggregate dollar amount of sales of securities
(other than bonds, debentures, other evidences of indebtedness, and
security futures products) transacted on such national securities
exchange, except that for fiscal year 2007 or any succeeding fiscal
year such rate shall be equal to 1⁄800 of one percent of such aggre-
gate dollar amount of sales. Fees collected pursuant to this sub-
section shall be deposited and collected as general revenue of the
Treasury.

(c) OFF-EXCHANGE TRADES OF EXCHANGE REGISTERED SECURI-
TIES.—Each national securities association shall pay to the Com-
mission a fee at a rate equal to 1⁄300 of one percent of the aggregate
dollar amount of sales transacted by or through any member of
such association otherwise than on a national securities exchange
of securities registered on such an exchange (other than bonds,
debentures, other evidences of indebtedness, and security futures
products), except that for fiscal year 2007 or any succeeding fiscal
year such rate shall be equal to 1⁄800 of one percent of such aggre-
gate dollar amount of sales. Fees collected pursuant to this sub-
section shall be deposited and collected as general revenue of the
Treasury.

(d) OFF-EXCHANGE TRADES OF LAST-SALE-REPORTED SECURI-
TIES.—

(1) COVERED TRANSACTIONS.—Each national securities
association shall pay to the Commission a fee at a rate equal
to 1⁄300 of one percent of the aggregate dollar amount of sales
transacted by or through any member of such association oth-
erwise than on a national securities exchange of securities
(other than bonds, debentures, other evidences of indebtedness,
and security futures products) subject to prompt last sale re-
porting pursuant to the rules of the Commission or a reg-
istered national securities association, excluding any sales for
which a fee is paid under subsection (c), except that for fiscal
year 2007, or any succeeding fiscal year, such rate shall be
equal to 1⁄800 of one percent of such aggregate dollar amount
of sale.

(2) LIMITATION; DEPOSIT OF FEES.—Except as provided in
paragraph (3), no amounts shall be collected pursuant to sub-
section (d) for any fiscal year, except to the extent provided in
advance in appropriations Acts. Fees collected during any such
fiscal year pursuant to this subsection shall be deposited and
credited as offsetting collections to the account providing
appropriations to the Commission.

(3) LAPSE OF APPROPRIATIONS.—If on the first day of a fis-
cal year a regular appropriation to the Commission has not
been enacted, the Commission shall continue to collect fees (as
offsetting collections) under this subsection at the rate in effect
during the preceding fiscal year, until such a regular appro-
priation is enacted.
(e) ASSESSMENTS ON SECURITY FUTURES TRANSACTIONS.—Each

national securities exchange and national securities association
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1 The required fees for fiscal year 1997 are set forth in the Omnibus Consolidated Appropria-
tions Act for Fiscal Year 1997, Division A, Title I, Sec. 101(a), Title V, Securities and Exchange
Commission, Salaries and Expenses. Pub. L. No. 104–208.

2 See also 18 U.S.C. 3623. [Printed in appendix to this volume.]

shall pay to the Commission an assessment equal to $0.02 for each
round turn transaction (treated as including one purchase and one
sale of a contract of sale for future delivery) on a security future
traded on such national securities exchange or by or through any
member of such association otherwise than on a national securities
exchange, except that for fiscal year 2007 or any succeeding fiscal
year such assessment shall be equal to $0.0075 for each such trans-
action. Assessments collected pursuant to this subsection shall be
deposited and collected as general revenue of the Treasury.

(f) DATES FOR PAYMENT OF FEES.—The fees required by sub-
sections (b), (c), and (d) of this section shall be paid—

(1) on or before March 15, with respect to transactions and
sales occurring during the period beginning on the preceding
September 1 and ending at the close of the preceding Decem-
ber 31; and

(2) on or before September 30, with respect to transactions
and sales occurring during the period beginning on the pre-
ceding January 1 and ending at the close of the preceding Au-
gust 31.
(g) EXEMPTIONS.—The Commission, by rule, may exempt any

sale of securities or any class of sales of securities from any fee or
assessment imposed by this section, if the Commission finds that
such exemption is consistent with the public interest, the equal
regulation of markets and brokers and dealers, and the develop-
ment of a national market system.

(h) PUBLICATION.—The Commission shall publish in the Fed-
eral Register notices of the fee or assessment rates applicable
under this section for each fiscal year. 1

PENALTIES 2

SEC. 32. ø78ff¿ (a) Any person who willfully violates any provi-
sion of this title (other than section 30A), or any rule or regulation
thereunder the violation of which is made unlawful or the observ-
ance of which is required under the terms of this title, or any per-
son who willfully and knowingly makes, or causes to be made, any
statement in any application, report, or document required to be
filed under this title or any rule or regulation thereunder or under-
taking contained in a registration statement as provided in sub-
section (d) of section 15 of this title, or by any self-regulatory orga-
nization in connection with an application for membership or par-
ticipation therein or to become associated with a member thereof,
which statement was false or misleading with respect to any mate-
rial fact, shall upon conviction be fined not more than $1,000,000,
or imprisoned not more than 10 years, or both, except that when
such person is a person other than a natural person, a fine not ex-
ceeding $2,500,000 may be imposed; but no person shall be subject
to imprisonment under this section for the violation of any rule or
regulation if he proves that he had no knowledge of such rule or
regulation.
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(b) Any issuer which fails to file information, documents, or re-
ports required to be filed under subsection (d) of section 15 of this
title or any rule or regulation thereunder shall forfeit to the United
States the sum of $100 for each and every day such failure to file
shall continue. Such forfeiture, which shall be in lieu of any crimi-
nal penalty for such failure to file which might be deemed to arise
under subsection (a) of this section, shall be payable into the Treas-
ury of the United States and shall be recoverable in a civil suit in
the name of the United States.

(c)(1)(A) Any issuer that violates subsection (a) or (g) of section
30A shall be fined not more than $2,000,000.

(B) Any issuer that violates subsection (a) or (g) of section 30A
shall be subject to a civil penalty of not more than $10,000 imposed
in an action brought by the Commission.

(2)(A) Any officer, director, employee, or agent of an issuer, or
stockholder acting on behalf of such issuer, who willfully violates
subsection (a) or (g) of section 30A of this title shall be fined not
more than $100,000, or imprisoned not more than 5 years, or both.

(B) Any officer, director, employee, or agent of an issuer, or
stockholder acting on behalf of such issuer, who violates subsection
(a) or (g) of section 30A of this title shall be subject to a civil pen-
alty of not more than $10,000 imposed in an action brought by the
Commission.

(3) Whenever a fine is imposed under paragraph (2) upon any
officer, director, employee, agent, or stockholder of an issuer, such
fine may not be paid, directly or indirectly, by such issuer.

SEPARABILITY OF PROVISIONS

SEC. 33. ø78gg¿ If any provision of this Act, or the application
of such provision to any person or circumstances, shall be held in-
valid, the remainder of the Act, and the application of such provi-
sion to persons or circumstances other than those as to which it is
held invalid, shall not be affected thereby.

EFFECTIVE DATE

SEC. 34. ø78hh¿ This Act shall become effective on July 1,
1934, except that sections 6 and 12 (b), (c), (d), and (e) shall become
effective on September 1, 1934; and sections 5, 7, 8, 9(a)(6), 10, 11,
12(a), 13, 14, 15, 16, 17, 18, 19, and 30 shall become effective on
October 1, 1934.
SEC. 35. ø78kk¿ AUTHORIZATION OF APPROPRIATIONS.

(a) IN GENERAL.—In addition to any other funds authorized to
be appropriated to the Commission, there are authorized to be
appropriated to carry out the functions, powers, and duties of the
Commission, $351,280,000 for fiscal year 1999.

(b) MISCELLANEOUS EXPENSES.—Funds appropriated pursuant
to this section are authorized to be expended—

(1) not to exceed $3,000 per fiscal year, for official recep-
tion and representation expenses;

(2) not to exceed $10,000 per fiscal year, for funding a per-
manent secretariat for the International Organization of Secu-
rities Commissions; and
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(3) not to exceed $100,000 per fiscal year, for expenses for
consultations and meetings hosted by the Commission with for-
eign governmental and other regulatory officials, members of
their delegations, appropriate representatives, and staff to ex-
change views concerning developments relating to securities
matters, for development and implementation of cooperation
agreements concerning securities matters, and provision of
technical assistance for the development of foreign securities
markets, such expenses to include necessary logistic and
administrative expenses and the expenses of Commission staff
and foreign invitees in attendance at such consultations and
meetings, including—

(A) such incidental expenses as meals taken in the
course of such attendance;

(B) any travel or transportation to or from such meet-
ings; and

(C) any other related lodging or subsistence.

REQUIREMENTS FOR THE EDGAR SYSTEM

SEC. 35A. ø78ll¿ The Commission, by rule or regulation—
(1) shall provide that any information in the EDGAR sys-

tem that is required to be disseminated by the contractor—
(A) may be sold or disseminated by the contractor only

pursuant to a uniform schedule of fees prescribed by the
Commission;

(B) may be obtained by a purchaser by direct inter-
connection with the EDGAR system;

(C) shall be equally available on equal terms to all
persons; and

(D) may be used, resold, or redisseminated by any per-
son who has lawfully obtained such information without
restriction and without payment of additional fees or roy-
alties; and
(2) shall require that persons, or classes of persons, re-

quired to make filings with the Commission submit such filings
in a form and manner suitable for entry into the EDGAR sys-
tem and shall specify the date that such requirement is effec-
tive with respect to that person or class; except that the Com-
mission may exempt persons or classes of persons, or filings or
classes of filings, from such rules or regulations in order to pre-
vent hardships or to avoid imposing unreasonable burdens or
as otherwise may be necessary or appropriate.

SEC. 36. ø78mm¿ GENERAL EXEMPTIVE AUTHORITY.
(a) AUTHORITY.—

(1) IN GENERAL.—Except as provided in subsection (b), but
notwithstanding any other provision of this title, the Commis-
sion, by rule, regulation, or order, may conditionally or uncon-
ditionally exempt any person, security, or transaction, or any
class or classes of persons, securities, or transactions, from any
provision or provisions of this title or of any rule or regulation
thereunder, to the extent that such exemption is necessary or
appropriate in the public interest, and is consistent with the
protection of investors.
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(2) PROCEDURES.—The Commission shall, by rule or regu-
lation, determine the procedures under which an exemptive
order under this section shall be granted and may, in its sole
discretion, decline to entertain any application for an order of
exemption under this section.
(b) LIMITATION.—The Commission may not, under this section,

exempt any person, security, or transaction, or any class or classes
of persons, securities, or transactions from section 15C or the rules
or regulations issued thereunder or (for purposes of section 15C
and the rules and regulations issued thereunder) from any defini-
tion in paragraph (42), (43), (44), or (45) of section 3(a).

TITLE II—AMENDMENTS TO SECURITIES ACT OF 1933

[Sections 201–209 of title II amended the Securities Act of
1933. Section 210 of title II provided for the transfer of the func-
tions and duties of the Federal Trade Commission under the Secu-
rities Act of 1933 to the Securities and Exchange Commission. Sec-
tion 211 of title II required the Securities and Exchange Commis-
sion to make a study of certain protective and reorganization
committees.]
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935

(References in brackets ø ¿ are to title 15, United States Code)

AN ACT To provide for control and regulation of public-utility holding companies,
and for other purposes

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the ‘‘Public Utility Act of 1935.’’

TITLE I—CONTROL OF PUBLIC-UTILITY HOLDING
COMPANIES

NECESSITY FOR CONTROL OF HOLDING COMPANIES

SECTION 1. ø79a¿ (a) Public-utility holding companies and
their subsidiary companies are affected with a national public in-
terest in that, among other things, (1) their securities are widely
marketed and distributed by means of the mails and instrumental-
ities of interstate commerce and are sold to a large number of
investors in different States; (2) their service, sales, construction,
and other contracts and arrangements are often made and per-
formed by means of the mails and instrumentalities of interstate
commerce; (3) their subsidiary public-utility companies often sell
and transport gas and electric energy by the use of means and
instrumentalities of interstate commerce; (4) their practices in re-
spect of and control over subsidiary companies often materially af-
fect the interstate commerce in which those companies engage; (5)
their activities extending over many States are not susceptible of
effective control by any State and make difficult, if not impossible,
effective State regulation of public-utility companies.

(b) Upon the basis of facts disclosed by the reports of the Fed-
eral Trade Commission made pursuant to S. Res. 83 (Seventieth
Congress, first session), the reports of the Committee on Interstate
and Foreign Commerce, House of Representatives, made pursuant
to H. Res. 59 (Seventy-second Congress, first session) and H.J. Res.
572 (Seventy-second Congress, second session) and otherwise dis-
closed and ascertained, it is hereby declared that the national pub-
lic interest, the interest of investors in the securities of holding
companies and their subsidiary companies and affiliates, and the
interest of consumers of electric energy and natural and manufac-
tured gas, are or may be adversely affected—

(1) when such investors cannot obtain the information nec-
essary to appraise the financial position or earning power of
the issuers, because of the absence of uniform standard ac-
counts; when such securities are issued without the approval
or consent of the States having jurisdiction over subsidiary
public-utility companies; when such securities are issued upon
the basis of fictitious or unsound asset values having no fair
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relation to the sums invested in or the earning capacity of the
properties and upon the basis of paper profits from intercom-
pany transactions, or in anticipation of excessive revenues
from subsidiary public-utility companies; when such securities
are issued by a subsidiary public-utility company under cir-
cumstances which subject such company to the burden of sup-
porting an overcapitalized structure and tend to prevent vol-
untary rate reductions;

(2) when subsidiary public-utility companies are subjected
to excessive charges for services, construction work, equipment,
and materials, or enter into transactions in which evils result
from an absence of arm’s-length bargaining or from restraint
of free and independent competition; when service, manage-
ment, construction, and other contracts involve the allocation
of charges among subsidiary public-utility companies in dif-
ferent States so as to present problems of regulation which
cannot be dealt with effectively by the States;

(3) when control of subsidiary public-utility companies af-
fects the accounting practices and rate, dividend, and other
policies of such companies so as to complicate and obstruct
State regulation of such companies, or when control of such
companies is exerted through disproportionately small invest-
ment;

(4) when the growth and extension of holding companies
bears no relation to economy of management and operation or
the integration and coordination of related operating prop-
erties; or

(5) when in any other respect there is lack of economy of
management and operation of public-utility companies or lack
of efficiency and adequacy of service rendered by such compa-
nies, or lack of effective public regulation, or lack of economies
in the raising of capital.
(c) When abuses of the character above enumerated become

persistent and wide-spread the holding company becomes an
agency which, unless regulated, is injurious to investors, con-
sumers, and the general public; and it is hereby declared to be the
policy of this title, in accordance with which policy all the provi-
sions of this title shall be interpreted, to meet the problems and
eliminate the evils as enumerated in this section, connected with
public-utility holding companies which are engaged in interstate
commerce or in activities which directly affect or burden interstate
commerce; and for the purpose of effectuating such policy to compel
the simplification of public-utility holding-company systems and
the elimination therefrom of properties detrimental to the proper
functioning of such systems, and to provide as soon as practicable
for the elimination of public-utility holding companies except as
otherwise expressly provided in this title.

DEFINITIONS

SEC. 2. ø79b¿ (a) When used in this title, unless the context
otherwise requires—

(1) ‘‘Person’’ means an individual or company.
(2) ‘‘Company’’ means a corporation, a partnership, an

association, a joint-stock company, a business trust, or an orga-
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nized group of persons, whether incorporated or not; or any re-
ceiver, trustee, or other liquidating agent of any of the fore-
going in his capacity as such.

(3) ‘‘Electric utility company’’ means any company which
owns or operates facilities used for the generation, trans-
mission, or distribution of electric energy for sale, other than
sale to tenants or employees of the company operating such
facilities for their own use and not for resale. The Commission,
upon application, shall by order declare a company operating
any such facilities not to be an electric utility company if the
Commission finds that (A) such company is primarily engaged
in one or more businesses other than the business of an elec-
tric utility company, and by reason of the small amount of elec-
tric energy sold by such company it is not necessary in the
public interest or for the protection of investors or consumers
that such company be considered an electric utility company
for the purposes of this title, or (B) such company is one oper-
ating within a single State, and substantially all of its out-
standing securities are owned directly or indirectly by another
company to which such operating company sells or furnishes
electric energy which it generates; such other company uses
and does not resell such electric energy, is engaged primarily
in manufacturing (other than the manufacturing of electric en-
ergy or gas) and is not controlled by any other company; and
by reason of the small amount of electric energy sold or fur-
nished by such operating company to other persons it is not
necessary in the public interest or for the protection of inves-
tors or consumers that it be considered an electric utility com-
pany for the purposes of this title. The filing of an application
hereunder in good faith shall exempt such company (and the
owner of the facilities operated by such company) from the ap-
plication of this paragraph until the Commission has acted
upon such application. As a condition to the entry of any such
order, and as a part thereof, the Commission may require ap-
plication to be made periodically for a renewal of such order,
and may require the filing of such periodic or special reports
regarding the business of the company as the Commission may
find necessary or appropriate to insure that such company con-
tinues to be entitled to such exemption during the period for
which such order is effective. The Commission, upon its own
motion or upon application, shall revoke such order whenever
it finds that the conditions specified in clause (A) or (B) are not
satisfied in the case of such company. Any action of the Com-
mission under the preceding sentence shall be by order. Appli-
cation under this paragraph may be made by the company in
respect of which the order is to be issued or by the owner of
the facilities operated by such company. Any order issued
under this paragraph shall apply equally to such company and
such owner. The Commission may by rules or regulations con-
ditionally or unconditionally provide that any specified class or
classes of companies which it determines to satisfy the condi-
tions specified in clause (A) or (B), and the owners of the facili-
ties operated by such companies, shall not be deemed electric
utility companies within the meaning of this paragraph.
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(4) ‘‘Gas utility company’’ means any company which owns
or operates facilities used for the distribution at retail (other
than distribution only in enclosed portable containers, or dis-
tribution to tenants or employees of the company operating
such facilities for their own use and not for resale) of natural
or manufactured gas for heat, light, or power. The Commission,
upon application, shall by order declare a company operating
any such facilities not to be a gas utility company if the Com-
mission finds that (A) such company is primarily engaged in
one or more businesses other than the business of a gas utility
company, and (B) by reason of the small amount of natural or
manufactured gas distributed at retail by such company it is
not necessary in the public interest or for the protection of
investors or consumers that such company be considered a gas
utility company for the purposes of this title. The filing of an
application hereunder in good faith shall exempt such company
(and the owner of the facilities operated by such company)
from the application of this paragraph until the Commission
has acted upon such application. As a condition to the entry of
any such order, and as a part thereof, the Commission may re-
quire application to be made periodically for a renewal of such
order, and may require the filing of such periodic or special re-
ports regarding the business of the company as the Commis-
sion may find necessary or appropriate to insure that such
company continues to be entitled to such exemption during the
period for which such order is effective. The Commission, upon
its own motion or upon application, shall revoke such order
whenever it finds that the conditions specified in clauses (A)
and (B) are not satisfied in the case of such company. Any ac-
tion of the Commission under the preceding sentence shall be
by order. Application under this paragraph may be made by
the company in respect of which the order is to be issued or
by the owner of the facilities operated by such company. Any
order issued under this paragraph shall apply equally to such
company and such owner. The Commission may by rules or
regulations conditionally or unconditionally provide that any
specified class or classes of companies which it determines to
satisfy the conditions specified in clauses (A) and (B), and the
owners of the facilities operated by such companies, shall not
be deemed gas utility companies within the meaning of this
paragraph.

(5) ‘‘Public-utility company’’ means an electric utility com-
pany or a gas utility company.

(6) ‘‘Commission’’ means the Securities and Exchange
Commission.

(7) ‘‘Holding company’’ means—
(A) any company which directly or indirectly owns,

controls, or holds with power to vote, 10 per centum or
more of the outstanding voting securities of a public-utility
company or of a company which is a holding company by
virtue of this clause or clause (B), unless the Commission,
as hereinafter provided, by order declares such company
not to be a holding company; and
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(B) any person which the Commission determines,
after notice and opportunity for hearing, directly or indi-
rectly to exercise (either alone or pursuant to an arrange-
ment or understanding with one or more other persons)
such a controlling influence over the management or poli-
cies of any public-utility or holding company as to make it
necessary or appropriate in the public interest or for the
protection of investors or consumers that such person be
subject to the obligations, duties, and liabilities imposed in
this title upon holding companies.

The Commission, upon application, shall by order declare that
a company is not a holding company under clause (A) if the
Commission finds that the applicant (i) does not, either alone
or pursuant to an arrangement or understanding with one or
more other persons, directly or indirectly control a public-util-
ity or holding company either through one or more inter-
mediary persons or by any means or device whatsoever, (ii) is
not an intermediary company through which such control is
exercised, and (iii) does not, directly or indirectly, exercise
(either alone or pursuant to an arrangement or understanding
with one or more other persons) such a controlling influence
over the management or policies of any public-utility or hold-
ing company as to make it necessary or appropriate in the pub-
lic interest or for the protection of investors or consumers that
the applicant be subject to the obligations, duties, and liabil-
ities imposed in this title upon holding companies. The filing
of an application hereunder in good faith by a company other
than a registered holding company shall exempt the applicant
from any obligation, duty, or liability imposed in this title upon
the applicant as a holding company, until the Commission has
acted upon such application. Within a reasonable time after
the receipt of any application hereunder, the Commission shall
enter an order granting, or, after notice and opportunity for
hearing, denying or otherwise disposing of, such application.
As a condition to the entry of any order granting such applica-
tion and as a part of any such order, the Commission may re-
quire the applicant to apply periodically for a renewal of such
order and to do or refrain from doing such acts or things, in
respect of exercise of voting rights, control over proxies, des-
ignation of officers and directors, existence of interlocking offi-
cers, directors and other relationships, and submission of peri-
odic or special reports regarding affiliations or intercorporate
relationships of the applicant, as the Commission may find
necessary or appropriate to ensure that in the case of the ap-
plicant the conditions specified in clauses (i), (ii), and (iii) are
satisfied during the period for which such order is effective.
The Commission, upon its own motion or upon application of
the company affected, shall revoke the order declaring such
company not to be a holding company whenever in its judg-
ment any condition specified in clause (i), (ii), or (iii) is not sat-
isfied in the case of such company, or modify the terms of such
order whenever in its judgment such modification is necessary
to ensure that in the case of such company the conditions
specified in clauses (i), (ii), and (iii) are satisfied during the pe-
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riod for which such order is effective. Any action of the Com-
mission under the preceding sentence shall be by order.

(8) ‘‘Subsidiary company’’ of a specified holding company
means—

(A) any company 10 per centum or more of the out-
standing voting securities of which are directly or indi-
rectly owned, controlled, or held with power to vote, by
such holding company (or by a company that is a sub-
sidiary company of such holding company by virtue of this
clause or clause (B)), unless the Commission, as herein-
after provided, by order declares such company not to be
a subsidiary company of such holding company; and

(B) any person the management or policies of which
the Commission, after notice and opportunity for hearing,
determines to be subject to a controlling influence, directly
or indirectly, by such holding company (either alone or
pursuant to an arrangement or understanding with one or
more other persons) so as to make it necessary or appro-
priate in the public interest or for the protection of inves-
tors or consumers that such person be subject to the obli-
gations, duties, and liabilities imposed in this title upon
subsidiary companies of holding companies.

The Commission, upon application, shall by order declare that
a company is not a subsidiary company of a specified holding
company under clause (A) if the Commission finds that (i) the
applicant is not controlled, directly or indirectly, by such hold-
ing company (either alone or pursuant to an arrangement or
understanding with one or more other persons) either through
one or more intermediary persons or by any means or device
whatsoever, (ii) the applicant is not an intermediary company
through which such control of another company is exercised,
and (iii) the management or policies of the applicant are not
subject to a controlling influence, directly or indirectly, by such
holding company (either alone or pursuant to an arrangement
or understanding with one or more other persons) so as to
make it necessary or appropriate in the public interest or for
the protection of investors or consumers that the applicant be
subject to the obligations, duties, and liabilities imposed in this
title upon subsidiary companies of holding companies. The fil-
ing of an application hereunder in good faith shall exempt the
applicant from any obligation, duty, or liability imposed in this
title upon the applicant as a subsidiary company of such speci-
fied holding company until the Commission has acted upon
such application. Within a reasonable time after the receipt of
any application hereunder, the Commission shall enter an
order granting, or, after notice and opportunity for hearing, de-
nying or otherwise disposing of, such application. As a condi-
tion to the entry of, and as a part of, any order granting such
application, the Commission may require the applicant to
apply periodically for a renewal of such order and to file such
periodic or special reports regarding the affiliations or intercor-
porate relationships of the applicant as the Commission may
find necessary or appropriate to enable it to determine whether
in the case of the applicant the conditions specified in clauses
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(i), (ii), and (iii) are satisfied during the period for which such
order is effective. The Commission, upon its own motion or
upon application, shall revoke the order declaring such com-
pany not to be a subsidiary company whenever in its judgment
any condition specified in clause (i), (ii), or (iii) is not satisfied
in the case of such company, or modify the terms of such order
whenever in its judgment such modification is necessary to en-
sure that in the case of such company the conditions specified
in clauses (i), (ii), and (iii) are satisfied during the period for
which such order is effective. Any action of the Commission
under the preceding sentence shall be by order. Any applica-
tion under this paragraph may be made by the holding com-
pany or the company in respect of which the order is to be en-
tered, but as used in this paragraph the term ‘‘applicant’’
means only the company in respect of which the order is to be
entered.

(9) ‘‘Holding-company system’’ means any holding com-
pany, together with all its subsidiary companies, and all mu-
tual service companies (as defined in paragraph (13) of this
subsection) of which such holding company or any subsidiary
company thereof is a member company (as defined in para-
graph (14) of this subsection).

(10) ‘‘Associate company’’ of a company means any com-
pany in the same holding-company system with such company.

(11) ‘‘Affiliate’’ of a specified company means—
(A) any person that directly or indirectly owns, con-

trols, or holds with power to vote, 5 per centum or more
of the outstanding voting securities of such specified com-
pany;

(B) any company 5 per centum or more of whose out-
standing voting securities are owned, controlled, or held
with power to vote, directly or indirectly, by such specified
company;

(C) any individual who is an officer or director of such
specified company, or of any company which is an affiliate
thereof under clause (A) of this paragraph; and

(D) any person or class of persons that the Commis-
sion determines, after appropriate notice and opportunity
for hearing, to stand in such relation to such specified com-
pany that there is liable to be such an absence of arm’s-
length bargaining in transactions between them as to
make it necessary or appropriate in the public interest or
for the protection of investors or consumers that such per-
son be subject to the obligations, duties, and liabilities im-
posed in this title upon affiliates of a company.
(12) ‘‘Registered holding company’’ means a person whose

registration is in effect under section 5.
(13) ‘‘Mutual service company’’ means a company approved

as a mutual service company under section 13.
(14) ‘‘Member company’’ means a company which is a

member of an association or group of companies mutually
served by a mutual service company.
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(15) ‘‘Director’’ means any director of a corporation or any
individual who performs similar functions in respect of any
company.

(16) ‘‘Security’’ means any note, draft, stock, treasury
stock, bond, debenture, certificate of interest or participation in
any profit-sharing agreement or in any oil, gas, other mineral
royalty or lease, any collateral-trust certificate, preorganization
certificate or subscription, transferable share, investment con-
tract, voting-trust certificate, certificate of deposit for a secu-
rity, receiver’s or trustee’s certificate, or, in general, any in-
strument commonly known as a ‘‘security’’; or any certificate of
interest or participation in, temporary or interim certificate for,
receipt for, guaranty of, assumption of liability on, or warrant
or right to subscribe to or purchase, any of the foregoing.

(17) ‘‘Voting security’’ means any security presently enti-
tling the owner or holder thereof to vote in the direction or
management of the affairs of a company, or any security issued
under or pursuant to any trust, agreement, or arrangement
whereby a trustee or trustees or agent or agents for the owner
or holder of such security are presently entitled to vote in the
direction or management of the affairs of a company; and a
specified per centum of the outstanding voting securities of a
company means such amount of the outstanding voting securi-
ties of such company as entitles the holder or holders thereof
to cast said specified per centum of the aggregate votes which
the holders of all the outstanding voting securities of such com-
pany are entitled to cast in the direction or management of the
affairs of such company.

(18) ‘‘Utility assets’’ means the facilities, in place, of any
electric utility company or gas utility company for the produc-
tion, transmission, transportation, or distribution of electric en-
ergy or natural or manufactured gas.

(19) ‘‘Service contract’’ means any contract, agreement, or
understanding whereby a person undertakes to sell or furnish,
for a charge, any managerial, financial, legal, engineering, pur-
chasing, marketing, auditing, statistical, advertising, publicity,
tax, research, or any other service, information, or data.

(20) ‘‘Sales contract’’ means any contract, agreement, or
understanding whereby a person undertakes to sell, lease, or
furnish, for a charge, any goods, equipment, materials, sup-
plies, appliances, or similar property. As used in this para-
graph the term ‘‘property’’ does not include electric energy or
natural or manufactured gas.

(21) ‘‘Construction contract’’ means any contract, agree-
ment, or understanding for the construction, extension,
improvement, maintenance, or repair of the facilities or any
part thereof of a company for a charge.

(22) ‘‘Buy’’, ‘‘acquire’’, ‘‘acquisition’’, or ‘‘purchase’’ includes
any purchase, acquisition by lease, exchange, merger, consoli-
dation, or other acquisition.

(23) ‘‘Sale’’ or ‘‘sell’’ includes any sale, disposition by lease,
exchange or pledge, or other disposition.

(24) ‘‘State’’ means any State of the United States or the
District of Columbia.
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(25) ‘‘United States’’, when used in a geographical sense,
means the States.

(26) ‘‘State commission’’ means any commission, board,
agency, or officer, by whatever name designated, of a State,
municipality, or other political subdivision of a State which
under the law of such State has jurisdiction to regulate public-
utility companies.

(27) ‘‘State securities commission’’ means any commission,
board, agency, or officer, by whatever name designated, other
than a State commission as defined in paragraph (26) of this
subsection, which under the law of a State has jurisdiction to
regulate, approve, or control the issue or sale of a security by
a company.

(28) ‘‘Interstate commerce’’ means trade, commerce, trans-
portation, transmission, or communication among the several
States or between any State and any place outside thereof.

(29) ‘‘Integrated public-utility system’’ means—
(A) As applied to electric utility companies, a system

consisting of one or more units of generating plants and/
or transmission lines and/or distributing facilities, whose
utility assets, whether owned by one or more electric util-
ity companies, are physically interconnected or capable of
physical interconnection and which under normal condi-
tions may be economically operated as a single inter-
connected and coordinated system confined in its oper-
ations to a single area or region, in one or more States, not
so large as to impair (considering the state of the art and
the area or region affected) the advantages of localized
management, efficient operation, and the effectiveness of
regulation; and

(B) As applied to gas utility companies, a system con-
sisting of one or more gas utility companies which are so
located and related that substantial economies may be
effectuated by being operated as a single coordinated sys-
tem confined in its operations to a single area or region,
in one or more States, not so large as to impair (consid-
ering the state of the art and the area or region affected)
the advantages of localized management, efficient oper-
ation, and the effectiveness of regulation; Provided, That
gas utility companies deriving natural gas from a common
source of supply may be deemed to be included in a single
area or region.

(b) No person shall be deemed to be a holding company under
clause (B) of paragraph (7) of subsection (a), or a subsidiary com-
pany under clause (B) of paragraph (8) of such subsection, or an
affiliate under clause (D) of paragraph (11) of such subsection, un-
less the Commission, after appropriate notice and opportunity for
hearing, has issued an order declaring such person to be a holding
company, a subsidiary company, or an affiliate, or declaring a class
of which such person is a member to be affiliates. Such an order
shall not become effective for at least thirty days after the mailing
of a copy thereof to the person thereby declared to be a holding
company, subsidiary company, or affiliate; or, in the case of deter-
mination of affiliates by classes, until at least thirty days after
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1 Public Law 99–648 (100 Stat. 3632), entitled ‘‘An Act to clarify the exemptive authority of
the Securities and Exchange Commission,’’ provides as follows:

‘‘Be it enacted by the Senate and House of Representatives of the United States of America in
Congress assembled, That notwithstanding section 3(a) of the Public Utility Holding Company
Act of 1935 (15 U.S.C. 79c(a)), a holding company which has only one subsidiary company that
is solely a gas utility company, as defined in said Act, shall be exempt from all provisions, ex-
cept section 9(a)(2), of said Act if neither the holding company nor any other subsidiary company
is a public utility company, the operations of such subsidiary gas utility company do not exceed
beyond the State in which it is organized, the subsidiary company was incorporated on June
16, 1986, for the express purpose of operating as a gas utility company, and all of whose voting
securities are owned by the holding company, and neither the holding company, nor any of its
subsidiary companies are engaged in residential or commercial plumbing, heating, refrigeration,
air-conditioning, or in the sale, installation or servicing of such or related equipment.’’

appropriate publication thereof in such manner as the Commission
shall determine. Whenever the Commission, on its own motion or
upon application by the person declared to be a holding company,
subsidiary company, or affiliate, finds that the circumstances which
gave rise to the issuance of any such order no longer exist, the
Commission shall by order revoke such order.

(c) No provision in this title shall apply to, or be deemed to in-
clude, the United States, a State, or any political subdivision of a
State, or any agency, authority, or instrumentality of any one or
more of the foregoing, or any corporation which is wholly owned di-
rectly or indirectly by any one or more of the foregoing, or any offi-
cer, agent, or employee of any of the foregoing acting as such in the
course of his official duty, unless such provision makes specific ref-
erence thereto.

POWER TO MAKE PARTICULAR EXEMPTIONS REGARDING HOLDING
COMPANIES, SUBSIDIARY COMPANIES, AND AFFILIATES

SEC. 3. ø79c¿ (a) 1 The Commission, by rules and regulations
upon its own motion, or by order upon application, shall exempt
any holding company, and every subsidiary company thereof as
such, from any provision or provisions of this title, unless and ex-
cept insofar as it finds the exemption detrimental to the public in-
terest or the interest of investors or consumers, if—

(1) such holding company, and every subsidiary company
thereof which is a public-utility company from which such
holding company derives, directly or indirectly, any material
part of its income, are predominantly intrastate in character
and carry on their business substantially in a single State in
which such holding company and every such subsidiary com-
pany thereof are organized;

(2) such holding company is predominantly a public-utility
company whose operations as such do not extend beyond the
State in which it is organized and States contiguous thereto;

(3) such holding company is only incidentally a holding
company, being primarily engaged or interested in one or more
businesses other than the business of a public-utility company
and (A) not deriving, directly or indirectly, any material part
of its income from any one or more subsidiary companies, the
principal business of which is that of a public-utility company,
or (B) deriving a material part of its income from any one or
more such subsidiary companies, if substantially all the out-
standing securities of such companies are owned, directly or in-
directly, by such holding company;



317 Sec. 3P.U.H.C.A. of 1935

(4) such holding company is temporarily a holding com-
pany solely by reason of the acquisition of securities for pur-
poses of liquidation or distribution in connection with a bona
fide debt previously contracted or in connection with a bona
fide arrangement for the underwriting or distribution of securi-
ties; or

(5) such holding company is not, and derives no material
part of its income, directly or indirectly, from any one or more
subsidiary companies which are, a company or companies the
principal business of which within the United States is that of
a public-utility company.
(b) The Commission, by rules and regulations upon its own mo-

tion, or by order upon application, shall exempt any subsidiary
company, as such, of a holding company from any provision or pro-
visions of this title, the application of which to such subsidiary
company the Commission finds is not necessary in the public inter-
est or for the protection of investors, if such subsidiary company
derives no material part of its income, directly or indirectly, from
sources within the United States, and neither it nor any of its sub-
sidiary companies is a public-utility company operating in the
United States.

(c) Within a reasonable time after the receipt of an application
for exemption under subsection (a) or (b), the Commission shall
enter an order granting, or, after notice and opportunity for hear-
ing, denying or otherwise disposing of such application. The filing
of an application in good faith under subsection (a) by a person
other than a registered holding company shall exempt the appli-
cant from any obligation, duty, or liability imposed in this title
upon the applicant as a holding company until the Commission has
acted upon such application. The filing of an application in good
faith under subsection (b) shall exempt the applicant from any obli-
gation, duty, or liability imposed in this title upon the applicant as
a subsidiary company until the Commission has acted upon such
application. Whenever the Commission, on its own motion, or upon
application by the holding company or any subsidiary company
thereof exempted by any order issued under subsection (a), or by
the subsidiary company exempted by any order issued under sub-
section (b), finds that the circumstances which gave rise to the
issuance of such order no longer exist, the Commission shall by
order revoke such order.

(d) The Commission may, by rules and regulations, condi-
tionally or unconditionally exempt any specified class or classes of
persons from the obligations, duties, or liabilities imposed upon
such persons as subsidiary companies or affiliates under any provi-
sion or provisions of this title, and may provide within the extent
of any such exemption that such specified class or classes of per-
sons shall not be deemed subsidiary companies or affiliates within
the meaning of any such provision or provisions, if and to the ex-
tent that it deems the exemption necessary or appropriate in the
public interest or for the protection of investors or consumers and
not contrary to the purposes of this title.
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TRANSACTIONS BY UNREGISTERED HOLDING COMPANIES

SEC. 4. ø79d¿ (a) After December 1, 1935, unless a holding
company is registered under section 5, it shall be unlawful for such
holding company, directly or indirectly—

(1) to sell, transport, transmit, or distribute, or own or op-
erate any utility assets for the transportation, transmission, or
distribution of, natural or manufactured gas or electric energy
in interstate commerce;

(2) by use of the mails or any means or instrumentality of
interstate commerce, to negotiate, enter into, or take any step
in the performance of, any service, sales, or construction con-
tract undertaking to perform services or construction work for,
or sell goods to, any public-utility company or holding com-
pany;

(3) to distribute or make any public offering for sale or ex-
change of any security of such holding company, any sub-
sidiary company or affiliate of such holding company, any pub-
lic-utility company, or any holding company, by use of the
mails or any means or instrumentality of interstate commerce,
or to sell any such security having reason to believe that such
security, by use of the mails or any means or instrumentality
of interstate commerce, will be distributed or made the subject
of a public offering;

(4) by use of the mails or any means or instrumentality of
interstate commerce, to acquire or negotiate for the acquisition
of any security or utility assets of any subsidiary company or
affiliate of such holding company, any public-utility company,
or any holding company;

(5) to engage in any business in interstate commerce; or
(6) to own, control, or hold with power to vote, any security

of any subsidiary company thereof that does any of the acts
enumerated in paragraphs (1) to (5), inclusive, of this sub-
section.
(b) Every holding company which has outstanding any security

any of which, by use of the mails or any means or instrumentality
of interstate commerce, has been distributed or made the subject
of a public offering subsequent to January 1, 1925, and any of
which security is owned or held on October 1, 1935 (or, if such com-
pany is not a holding company on that date, on the date such com-
pany becomes a holding company) by persons not resident in the
State in which such holding company is organized, shall register
under section 5 on or before December 1, 1935 or the thirtieth day
after such company becomes a holding company, whichever date is
later.

REGISTRATION OF HOLDING COMPANIES

SEC. 5. ø79e¿ (a) On or at any time after October 1, 1935, any
holding company or any person purposing to become a holding com-
pany may register by filing with the Commission a notification of
registration, in such form as the Commission may by rules and reg-
ulations prescribe as necessary or appropriate in the public interest
or for the protection of investors or consumers. A person shall be
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deemed to be registered upon receipt by the Commission of such
notification of registration.

(b) It shall be the duty of every registered holding company to
file with the Commission, within such reasonable time after reg-
istration as the Commission shall fix by rules and regulations or
order, a registration statement in such form as the Commission
shall by rules and regulations or order prescribe as necessary or
appropriate in the public interest or for the protection of investors
or consumers. Such registration statement shall include—

(1) such copies of the charter or articles of incorporation,
partnership, or agreement, with all amendments thereto, and
the bylaws, trust indentures, mortgages, underwriting arrange-
ments, voting-trust agreements, and similar documents, by
whatever name known, of or relating to the registrant or any
of its associate companies as the Commission may by rules and
regulations or order prescribe as necessary or appropriate in
the public interest or for the protection of investors or con-
sumers;

(2) such information in such form and in such detail relat-
ing to, and copies of such documents of or relating to, the reg-
istrant and its associate companies as the Commission may by
rules and regulations or order prescribe as necessary or appro-
priate in the public interest or for the protection of investors
or consumers in respect of—

(A) the organization and financial structure of such
companies and the nature of their business;

(B) the terms, position, rights, and privileges of the
different classes of their securities outstanding;

(C) the terms and underwriting arrangements under
which their securities, during not more than the five pre-
ceding years, have been offered to the public or otherwise
disposed of and the relations of underwriters to, and their
interest in, such companies;

(D) the directors and officers of such companies, their
remuneration, their interest in the securities of, their
material contracts with, and their borrowings from, any of
such companies;

(E) bonus and profit-sharing arrangements;
(F) material contracts, not made in the ordinary

course of business, and service, sales, and construction
contracts;

(G) options in respect of securities;
(H) balance sheets for not more than the five pre-

ceding fiscal years certified, if required by the rules and
regulations of the Commission, by an independent public
accountant;

(I) profit and loss statements for not more than the
five preceding fiscal years, certified, if required by the
rules and regulations of the Commission, by an inde-
pendent public accountant;
(3) such further information or documents regarding the

registrant or its associate companies or the relations between
them as the Commission may by rules and regulations or order
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prescribe as necessary or appropriate in the public interest or
for the protection of investors or consumers.
(c) The Commission by such rules and regulations or order as

it deems necessary or appropriate in the public interest or for the
protection of investors or consumers, may permit a registrant to
file a preliminary registration statement without complying with
the provisions of subsection (b); but every registrant shall file a
complete registration statement with the Commission within such
reasonable period of time as the Commission shall fix by rules and
regulations or order, but not later than one year after the date of
registration.

(d) Whenever the Commission, upon application, finds that a
registered holding company has ceased to be a holding company, it
shall so declare by order and upon the taking effect of such order
the registration of such company shall, upon such terms and condi-
tions as the Commission finds and in such order prescribes as nec-
essary for the protection of investors, cease to be in effect. The de-
nial of any such application by the Commission shall be by order.

UNLAWFUL SECURITY TRANSACTIONS BY REGISTERED HOLDING AND
SUBSIDIARY COMPANIES

SEC. 6. ø79f¿ (a) Except in accordance with a declaration effec-
tive under section 7 and with the order under such section permit-
ting such declaration to become effective, it shall be unlawful for
any registered holding company or subsidiary company thereof, by
use of the mails or any means or instrumentality of interstate com-
merce, or otherwise, directly or indirectly (1) to issue or sell any
security of such company; or (2) to exercise any privilege or right
to alter the priorities, preferences, voting power, or other rights of
the holders of an outstanding security of such company.

(b) The provisions of subsection (a) shall not apply to the issue,
renewal, or guaranty by a registered holding company or subsidiary
company thereof of a note or draft (including the pledge of any
security as collateral therefor) if such note or draft (1) is not part
of a public offering, (2) matures or is renewed for not more than
nine months, exclusive of days of grace, after the date of such
issue, renewal, or guaranty thereof, and (3) aggregates (together
with all other then outstanding notes and drafts of a maturity of
nine months or less, exclusive of days of grace, as to which such
company is primarily or secondarily liable) not more than 5 per
centum of the principal amount and par value of the other securi-
ties of such company then outstanding, or such greater per centum
thereof as the Commission upon application may by order author-
ize as necessary or appropriate in the public interest or for the pro-
tection of investors or consumers. In the case of securities having
no principal amount or no par value, the value for the purposes of
this subsection shall be the fairmarket value as of the date of issue.
The Commission by rules and regulations or order, subject to such
terms and conditions as it deems appropriate in the public interest
or for the protection of investors or consumers, shall exempt from
the provisions of subsection (a) the issue or sale of any security by
any subsidiary company of a registered holding company, if the
issue and sale of such security are solely for the purpose of financ-
ing the business of such subsidiary company and have been ex-
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pressly authorized by the State commission of the State in which
such subsidiary company is organized and doing business, or if the
issue and sale of such security are solely for the purpose of financ-
ing the business of such subsidiary company when such subsidiary
company is not a holding company, a public-utility company, an
investment company, or a fiscal or financing agency of a holding
company, a public-utility company, or an investment company. The
provisions of subsection (a) shall not apply to the issue, by a reg-
istered holding company or subsidiary company thereof, of a secu-
rity issued pursuant to the terms of any security outstanding on
January 1, 1935, giving the holder of such outstanding security the
right to convert such outstanding security into another security of
the same issuer or of another person, or giving the right to sub-
scribe to another security of the same issuer or another issuer.
Within ten days after any issue, sale, renewal, or guaranty
exempted from the application of subsection (a) by or under author-
ity of this subsection, such holding company or subsidiary company
thereof shall file with the Commission a certificate of notification
in such form and setting forth such of the information required in
a declaration under section 7 as the Commission may by rules and
regulations or order prescribe as necessary or appropriate in the
public interest or for the protection of investors or consumers.

(c) It shall be unlawful, by use of the mails or any means or
instrumentality of interstate commerce, or otherwise, for any reg-
istered holding company or any subsidiary company thereof, di-
rectly or indirectly,—

(1) to sell or offer for sale or to cause to be sold or offered
for sale, from house to house, any security of such holding com-
pany; or

(2) to cause any officer or employee of any subsidiary com-
pany of such holding company to sell or cause to be sold any
security of such holding company.

As used in this subsection the term ‘‘house’’ shall not include an
office used for business purposes.

DECLARATIONS BY REGISTERED HOLDING AND SUBSIDIARY COMPANIES
IN RESPECT OF SECURITY TRANSACTIONS

SEC. 7. ø79g¿ (a) A registered holding company or subsidiary
company thereof may file a declaration with the Commission, re-
garding any of the acts enumerated in subsection (a) of section 6,
in such form as the Commission may be rules and regulations pre-
scribe as necessary or appropriate in the public interest or for the
protection of investors or consumers. Such declaration shall
include—

(1) such of the information and documents which are re-
quired to be filed in order to register a security under section
7 of the Securities Act of 1933, as amended, as the Commission
may by rules and regulations or order prescribe as necessary
or appropriate in the public interest or for the protection of
investors or consumers; and

(2) such additional information, in such form and detail,
and such documents regarding the declarant or any associate
company thereof, the particular security and compliance with
such State laws as may apply to the act in question as the
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Commission may by rules and regulations or order prescribe as
necessary or appropriate in the public interest or for the pro-
tection of investors or consumers.
(b) A declaration filed under this section shall become effective

within such reasonable period of time after the filing thereof as the
Commission shall fix by rules and regulations or order, unless the
Commission prior to the expiration of such period shall have issued
an order to the declarant to show cause why such declaration
should become effective. Within a reasonable time after an oppor-
tunity for hearing upon an order to show cause under this sub-
section, unless the declarant shall withdraw its declaration, the
Commission shall enter an order either permitting such declaration
to become effective as filed or amended, or refusing to permit such
declaration to become effective. Amendments to a declaration may
be made upon such terms and conditions as the Commission may
prescribe.

(c) The Commission shall not permit a declaration regarding
the issue or sale of a security to become effective unless it finds
that—

(1) such security is (A) a common stock having a par value
and being without preference as to dividends or distribution
over, and having at least equal voting rights with, any out-
standing security of the declarant; (B) a bond (i) secured by a
first lien on physical property of the declarant, or (ii) secured
by an obligation of a subsidiary company of the declarant se-
cured by a first lien on physical property of such subsidiary
company, or (iii) secured by any other assets of the type and
character which the Commission by rules and regulations or
order may prescribe as appropriate in the public interest or for
the protection of investors; (C) a guaranty of, or assumption of
liability on, a security of another company; or (D) a receiver’s
or trustee’s certificate duly authorized by the appropriate court
or courts; or

(2) such security is to be issued or sold solely (A) for the
purpose of refunding, extending, exchanging, or discharging an
outstanding security of the declarant and/or a predecessor com-
pany thereof or for the purpose of effecting a merger, consolida-
tion, or other reorganization; (B) for the purpose of financing
the business of the declarant as a public-utility company; (C)
for the purpose of financing the business of the declarant,
when the declarant is neither a holding company nor a public-
utility company; and/or (D) for necessary and urgent corporate
purposes of the declarant where the requirements of the provi-
sions of paragraph (1) would impose an unreasonable financial
burden upon the declarant and are not necessary or appro-
priate in the public interest or for the protection of investors
or consumers; or

(3) such security is one the issuance of which was author-
ized by the company prior to January 1, 1935, and which the
Commission by rules and regulations or order authorizes as
necessary or appropriate in the public interest or for the pro-
tection of investors or consumers.
(d) If the requirements of subsections (c) and (g) are satisfied,

the Commission shall permit a declaration regarding the issue or
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sale of a security to become effective unless the Commission finds
that—

(1) the security is not reasonably adapted to the security
structure of the declarant and other companies in the same
holding-company system;

(2) the security is not reasonably adapted to the earning
power of the declarant;

(3) financing by the issue and sale of the particular secu-
rity is not necessary or appropriate to the economical and effi-
cient operation of a business in which the applicant lawfully is
engaged or has an interest;

(4) the fees, commissions, or other remuneration, to whom-
soever paid, directly or indirectly, in connection with the issue,
sale, or distribution of the security are not reasonable;

(5) in the case of a security that is a guaranty of, or
assumption of liability on, a security of another company, the
circumstances are such as to constitute the making of such
guaranty or the assumption of such liability an improper risk
for the declarant; or

(6) the terms and conditions of the issue or sale of the
security are detrimental to the public interest or the interest
of investors or consumers.
(e) If the requirements of subsection (g) are satisfied, the Com-

mission shall permit a declaration to become effective regarding the
exercise of a privilege or right to alter the priorities, preferences,
voting power, or other rights of the holders of an outstanding secu-
rity unless the Commission finds that such exercise of such privi-
lege or right will result in an unfair or inequitable distribution of
voting power among holders of the securities of the declarant or is
otherwise detrimental to the public interest or the interest of inves-
tors or consumers.

(f) Any order permitting a declaration to become effective may
contain such terms and conditions as the Commission finds nec-
essary to assure compliance with the conditions specified in this
section.

(g) If a State commission or State securities commission, hav-
ing jurisdiction over any of the acts enumerated in subsection (a)
of section 6, shall inform the Commission, upon request by the
Commission for an opinion or otherwise, that State laws applicable
to the act in question have not been complied with, the Commission
shall not permit a declaration regarding the act in question to be-
come effective until and unless the Commission is satisfied that
such compliance has been effected.

ACQUIRING INTEREST IN ELECTRIC AND GAS UTILITY COMPANIES
SERVING SAME TERRITORY

SEC. 8. ø79h¿ Whenever a State law prohibits, or requires ap-
proval or authorization of, the ownership or operation by a single
company of the utility assets of an electric utility company and a
gas utility company serving substantially the same territory, it
shall be unlawful for a registered holding company, or any sub-
sidiary company thereof, by use of the mails or any means or
instrumentality of interstate commerce, or otherwise—
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(1) to take any step, without the express approval of the
State commission of such State, which results in its having a
direct or indirect interest in an electric utility company and a
gas utility company serving substantially the same territory; or

(2) if it already has any such interest, to acquire, without
the express approval of the State commission, any direct or in-
direct interest in an electric utility company or gas utility com-
pany serving substantially the same territory as that served by
such companies in which it already has an interest.

ACQUISITION OF SECURITIES AND UTILITY ASSETS AND OTHER
INTERESTS

SEC. 9. ø79i¿ (a) Unless the acquisition has been approved by
the Commission under section 10, it shall be unlawful—

(1) for any registered holding company or any subsidiary
company thereof, by use of the mails or any means or instru-
mentality of interstate commerce, or otherwise, to acquire, di-
rectly or indirectly, any securities or utility assets or any other
interest in any business;

(2) for any person, by use of the mails or any means or
instrumentality of interstate commerce, to acquire, directly or
indirectly, any security of any public-utility company, if such
person is an affiliate, under clause (A) of paragraph (11) of
subsection (a) of section 2, of such company and of any other
public utility or holding company, or will by virtue of such ac-
quisition become such an affiliate.
(b) Subsection (a) shall not apply to—

(1) the acquisition by a public-utility company of utility as-
sets the acquisition of which has been expressly authorized by
a State commission; or

(2) the acquisition by a public-utility company of securities
of a subsidiary public-utility company thereof, provided that
both such public-utility companies and all other public-utility
companies in the same holding-company system are organized
in the same State, that the business of each such company in
such system is substantially confined to such State, and that
the acquisition of such securities has been expressly authorized
by the State commission of such State.
(c) Subsection (a) shall not apply to the acquisition by a reg-

istered holding company, or a subsidiary company thereof, of—
(1) securities of, or securities the principal or interest of

which is guaranteed by, the United States, a State, or political
subdivision of a State, or any agency, authority, or instrumen-
tality of any one or more of the foregoing, or any corporation
which is wholly owned, directly or indirectly, by any one or
more of the foregoing;

(2) such other readily marketable securities, within the
limitation of such amounts, as the Commission may by rules
and regulations prescribe as appropriate for investment of cur-
rent funds and as not detrimental to the public interest or the
interest of investors or consumers; or

(3) such commercial paper and other securities, within
such limitations, as the Commission may by rules and regula-
tions or order prescribe as appropriate in the ordinary course
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of business of a registered holding company or subsidiary com-
pany thereof and as not detrimental to the public interest or
the interest of investors or consumers.

APPROVAL OF ACQUISITION OF SECURITIES AND UTILITY ASSETS AND
OTHER INTERESTS

SEC. 10. ø79j¿ (a) A person may apply for approval of the ac-
quisition of securities or utility assets, or of any other interest in
any business, by filing an application in such form as the Commis-
sion may by rules and regulations prescribe as necessary or appro-
priate in the public interest or for the protection of investors and
consumers. Such application shall include—

(1) in the case of the acquisition of securities, such infor-
mation and copies of such documents as the Commission may
by rules and regulations or order prescribe as necessary or
appropriate in the public interest or for the protection of inves-
tors or consumers in respect of—

(A) the security to be acquired, the consideration to be
paid therefor, and compliance with such State laws as may
apply in respect of the issue, sale, or acquisition thereof,

(B) the outstanding securities of the company whose
security is to be acquired, the terms, position, rights, and
privileges of each class and the options in respect of any
such securities,

(C) the names of all security holders of record (or oth-
erwise known to the applicant) owning, holding, or control-
ling 1 per centum or more of any class of security of such
company, the officers and directors of such company, and
their remuneration, security holdings in, material con-
tracts with, and borrowings from such company and the of-
fices or directorships held, and securities owned, held, or
controlled, by them in other companies,

(D) the bonus, profit-sharing and voting-trust agree-
ments, underwriting arrangements, trust indentures,
mortgages, and similar documents, by whatever name
known, of or relating to such company,

(E) the material contracts, not made in the ordinary
course of business, and the service, sales, and construction
contracts of such company,

(F) the securities owned, held, or controlled, directly or
indirectly, by such company,

(G) balance sheets and profit and loss statements of
such company for not more than the five preceding fiscal
years, certified, if required by the rules and regulations of
the Commission by an independent public accountant,

(H) any further information regarding such company
and any associate company or affiliate thereof, or its rela-
tions with the applicant company, and

(I) if the applicant be not a registered holding com-
pany, any of the information and documents which may be
required under section 5 from a registered holding com-
pany;
(2) in the case of the acquisition of utility assets, such

information concerning such assets, the value thereof and con-
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sideration to be paid therefor, the owner or owners thereof and
their relation to, agreements with, and interest in the securi-
ties of, the applicant or any associate company thereof as the
Commission may by rules and regulations or order prescribe as
necessary or appropriate in the public interest or for the pro-
tection of investors or consumers; and

(3) in the case of the acquisition of any other interest in
any business, such information concerning such business and
the interest to be acquired, and the consideration to be paid,
as the Commission may by rules and regulations or order pre-
scribe as necessary or appropriate in the public interest or for
the protection of investors or consumers.
(b) If the requirements of subsection (f) are satisfied, the Com-

mission shall approve the acquisition unless the Commission finds
that—

(1) such acquisition will tend towards interlocking rela-
tions or the concentration of control of public-utility companies,
of a kind or to an extent detrimental to the public interest or
the interest of investors, or consumers;

(2) in case of the acquisition of securities or utility assets,
the consideration, including all fees, commissions, and other
remuneration, to whomsoever paid, to be given, directly or in-
directly, in connection with such acquisition is not reasonable
or does not bear a fair relation to the sums invested in or the
earning capacity of the utility assets to be acquired or the util-
ity assets underlying the securities to be acquired; or

(3) such acquisition will unduly complicate the capital
structure of the holding-company system of the applicant or
will be detrimental to the public interest or the interest of
investors or consumers or the proper functioning of such hold-
ing-company system.

The Commission may condition its approval of the acquisition of
securities of another company upon such a fair offer to purchase
such of the other securities of the company whose security is to be
acquired as the Commission may find necessary or appropriate in
the public interest or for the protection of investors or consumers.

(c) Notwithstanding the provisions of subsection (b), the Com-
mission shall not approve—

(1) an acquisition of securities or utility assets, or of any
other interest, which is unlawful under the provisions of sec-
tion 8 or is detrimental to the carrying out of the provisions
of section 11; or

(2) the acquisition of securities or utility assets of a public-
utility or holding company unless the Commission finds that
such acquisition will serve the public interest by tending to-
wards the economical and efficient development of an inte-
grated public-utility system. This paragraph shall not apply to
the acquisition of securities or utility assets of a public-utility
company operating exclusively outside the United States.
(d) Within such reasonable time after the filing of an applica-

tion under this section as the Commission shall fix by rules and
regulations or order, the Commission shall enter an order either
granting or, after notice and opportunity for hearing, denying ap-
proval of the acquisition unless the applicant shall withdraw its ap-
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1 Public Law 99–186 (99 Stat. 1180), entitled ‘‘An Act to clarify the application of the Public
Utility Holding Company Act of 1935 to encourage cogeneration activities by gas utility holding
company systems,’’ as amended by Public Law 99–553 (100 Stat. 3087) and Public Law 102–
486 (106 Stat. 2911), provides as follows:

‘‘SECTION 1. Notwithstanding section 11(b)(1) of the Public Utility Holding Company Act of
1935, a company registered under said Act, or a subsidiary company of such registered company,
may acquire or retain, in any geographic area, an interest in any qualifying cogeneration facili-
ties and qualifying small power production facilities as defined pursuant to the Public Utility
Regulatory Policies Act of 1978, and shall qualify for any exemption relating to the Public Util-
ity Holding Company Act of 1935 prescribed pursuant to section 210 of the Public Utility Regu-
latory Policies Act of 1978.

‘‘SEC. 2. Nothing herein shall be construed to affect the applicability of section 3(17)(C) or sec-
tion 3(18)(B) of the Federal Power Act or any provision of the Public Utility Holding Company
Act of 1935, other than section 11(b)(1), to the acquisition or retention of any such interest by
any such company.’’

Public Law 101–572 (104 Stat. 2810), entitled ‘‘Gas Related Activities Act of 1990’’ provides
as follows:

SEC. 2. RULE OF CONSTRUCTION.
(a) TREATMENT OF CERTAIN ACQUISITIONS INVOLVING GAS COMPANIES OR GAS TRANSPOR-

TATION OR STORAGE.—The acquisition by a registered company of any interest in any natural
gas company or of any interest in any company organized to participate in activities involving
the transportation or storage of natural gas, shall be deemed, for the purposes of section 11(b)(1)
of the Act, to be reasonably incidental or economically necessary or appropriate to the operation
of such gas utility companies.

(b) TREATMENT OF ACQUISITIONS RELATED TO SUPPLY OF NATURAL GAS; COMMISSION DETER-
MINATION OF CUSTOMER INTEREST.—The acquisition by a registered company of any interest in

Continued

plication. Amendments to an application may be made upon such
terms and conditions as the Commission may prescribe.

(e) The Commission, in any order approving the acquisition of
securities or utility assets, may prescribe such terms and condi-
tions in respect of such acquisition, including the price to be paid
for such securities or utility assets, as the Commission may find
necessary or appropriate in the public interest or for the protection
of investors or consumers.

(f) The Commission shall not approve any acquisition as to
which an application is made under this section unless it appears
to the satisfaction of the Commission that such State laws as may
apply in respect of such acquisition have been complied with, ex-
cept where the Commission finds that compliance with such State
laws would be detrimental to the carrying out of the provisions of
section 11.

SIMPLIFICATION OF HOLDING-COMPANY SYSTEMS

SEC. 11. ø79k¿ (a) It shall be the duty of the Commission to
examine the corporate structure of every registered holding com-
pany and subsidiary company thereof, the relationships among the
companies in the holding-company system of every such company
and the character of the interests thereof and the properties owned
or controlled thereby to determine the extent to which the cor-
porate structure of such holding-company system and the compa-
nies therein may be simplified, unnecessary complexities therein
eliminated, voting power fairly and equitably distributed among
the holders of securities thereof, and the properties and business
thereof confined to those necessary or appropriate to the operations
of an integrated public-utility system.

(b) It shall be the duty of the Commission, as soon as prac-
ticable after January 1, 1938:

(1)1 To require by order, after notice and opportunity for
hearing, that each registered holding company, and each sub-
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any company organized to participate in activities (other than those of a natural gas company
or involving the transportation or storage of natural gas) related to the supply of natural gas,
including exploration, development, production, marketing, manufacture, or other similar activi-
ties related to the supply of natural or manufactured gas, shall be deemed, for purposes of sec-
tion 11(b)(1) of the Act, to be reasonably incidental or economically necessary or appropriate to
the operation of such gas utility companies, if—

(1) the Commission determines, after notice and opportunity for hearing in which the
company proposing the acquisition shall have the burden of proving, that such acquisition
is in the interest of consumers of each gas utility company of such registered company or
consumers of any other subsidiary of such registered company; and

(2) the Commission determines that such acquisition will not be detrimental to the inter-
est of consumers of any such gas utility company or other subsidiary or to the proper func-
tioning of the registered holding company system.

(c) CASE-BY-CASE DECISIONS REQUIRED.—Each such determination under this section shall be
made on a case-by-case basis, and not be based on any preset criteria.

(d) SAVINGS PROVISION.—Nothing herein shall be construed to affect the applicability of any
other provisions of the Act to the acquisition or retention of any such interest by any such com-
pany.

(e) DEFINITIONS.—For purposes of this section—
(1) the term ‘‘registered company’’ means a company registered under the Act solely by

reason of direct or indirect ownership of voting securities of one or more gas utility compa-
nies, or any subsidiary company of such registered company;

(2) the term ‘‘natural gas company’’ has the meaning given such term under the Natural
Gas Act (15 U.S.C. 717(a) et seq.); and

(3) the term ‘‘the Act’’ means the Public Utility Holding Company Act of 1935.

sidiary company thereof, shall take such action as the Commis-
sion shall find necessary to limit the operations of the holding-
company system of which such company is a part to a single
integrated public-utility system, and to such other businesses
as are reasonably incidental, or economically necessary or ap-
propriate to the operations of such integrated public-utility sys-
tem: Provided, however, That the Commission shall permit a
registered holding company to continue to control one or more
additional integrated public-utility systems, if, after notice and
opportunity for hearing, it finds that—

(A) Each of such additional systems cannot be oper-
ated as an independent system without the loss of sub-
stantial economies which can be secured by the retention
of control by such holding company of such system;

(B) All of such additional systems are located in one
State, or in adjoining States, or in a contiguous foreign
country; and

(C) The continued combination of such systems under
the control of such holding company is not so large (consid-
ering the state of the art and the area or region affected)
as to impair the advantages of localized management, effi-
cient operation, or the effectiveness of regulation.

The Commission may permit as reasonably incidental, or eco-
nomically necessary or appropriate to the operations of one or
more integrated public-utility systems the retention of an in-
terest in any business (other than the business of a public-util-
ity company as such) which the Commission shall find nec-
essary or appropriate in the public interest or for the protec-
tion of investors or consumers and not detrimental to the
proper functioning of such system or systems.

(2) To require by order, after notice and opportunity for
hearing, that each registered holding company, and each sub-
sidiary company thereof, shall take such steps as the Commis-
sion shall find necessary to ensure that the corporate structure
or continued existence of any company in the holding-company
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system does not unduly or unnecessarily complicate the struc-
ture, or unfairly or inequitably distribute voting power among
security holders, of such holding-company system. In carrying
out the provisions of this paragraph the Commission shall re-
quire each registered holding company (and any company in
the same holding-company system with such holding company)
to take such action as the Commission shall find necessary in
order that such holding company shall cease to be a holding
company with respect to each of its subsidiary companies
which itself has a subsidiary company which is a holding com-
pany. Except for the purpose of fairly and equitably distrib-
uting voting power among the security holders of such com-
pany, nothing in this paragraph shall authorize the Commis-
sion to require any change in the corporate structure or exist-
ence of any company which is not a holding company, or of any
company whose principal business is that of a public-utility
company.

The Commission may by order revoke or modify any order pre-
viously made under this subsection, if, after notice and opportunity
for hearing, it finds that the conditions upon which the order was
predicated do not exist. Any order made under this subsection shall
be subject to judicial review as provided in section 24.

(c) Any order under subsection (b) shall be complied with
within one year from the date of such order; but the Commission
shall, upon a showing (made before or after the entry of such order)
that the applicant has been or will be unable in the exercise of due
diligence to comply with such order within such time, extend such
time for an additional period not exceeding one year if it finds such
extension necessary or appropriate in the public interest or for the
protection of investors or consumers.

(d) The Commission may apply to a court, in accordance with
the provisions of subsection (f) of section 18, to enforce compliance
with any order issued under subsection (b). In any such proceeding,
the court as a court of equity may, to such extent as it deems nec-
essary for purposes of enforcement of such order, take exclusive
jurisdiction and possession of the company or companies and the
assets thereof, wherever located; and the court shall have jurisdic-
tion, in any such proceeding, to appoint a trustee, and the court
may constitute and appoint the Commission as sole trustee, to hold
or administer under the direction of the court the assets so pos-
sessed. In any proceeding for the enforcement of an order of the
Commission issued under subsection (b), the trustee with the ap-
proval of the court shall have power to dispose of any or all of such
assets and, subject to such terms and conditions as the court may
prescribe, may make such disposition in accordance with a fair and
equitable reorganization plan which shall have been approved by
the Commission after opportunity for hearing. Such reorganization
plan may be proposed in the first instance by the Commission, or,
subject to such rules and regulations as the Commission may deem
necessary or appropriate in the public interest or for the protection
of investors, by any person having a bona fide interest (as defined
by the rules and regulations of the Commission) in the reorganiza-
tion.
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(e) In accordance with such rules and regulations or order as
the Commission may deem necessary or appropriate in the public
interest or for the protection of investors or consumers, any reg-
istered holding company or any subsidiary company of a registered
holding company may, at any time after January 1, 1936, submit
a plan to the Commission for the divestment of control, securities,
or other assets, or for other action by such company or any sub-
sidiary company thereof for the purpose of enabling such company
or any subsidiary company thereof to comply with the provisions of
subsection (b). If, after notice and opportunity for hearing, the
Commission shall find such plan, as submitted or as modified, nec-
essary to effectuate the provisions of subsection (b) and fair and
equitable to the persons affected by such plan, the Commission
shall make an order approving such plan; and the Commission, at
the request of the company, may apply to a court, in accordance
with the provisions of subsection (f) of section 18, to enforce and
carry out the terms and provisions of such plan. If, upon any such
application, the court, after notice and opportunity for hearing,
shall approve such plan as fair and equitable and as appropriate
to effectuate the provisions of section 11, the court as a court of eq-
uity may, to such extent as it deems necessary for the purpose of
carrying out the terms and provisions of such plan, take exclusive
jurisdiction and possession of the company or companies and the
assets thereof, wherever located; and the court shall have jurisdic-
tion to appoint a trustee, and the court may constitute and appoint
the Commission as sole trustee, to hold or administer, under the
direction of the court and in accordance with the plan theretofore
approved by the court and the Commission, the assets so possessed.

(f) In any proceeding in a court of the United States, whether
under this section or otherwise, in which a receiver or trustee is
appointed for any registered holding company, or any subsidiary
company thereof, the court may constitute and appoint the Com-
mission as sole trustee or receiver, subject to the directions and or-
ders of the court, whether or not a trustee or receiver shall thereto-
fore have been appointed, and in any such proceeding the court
shall not appoint any person other than the Commission trustee or
receiver without notifying the Commission and giving it an oppor-
tunity to be heard before making any such appointment. In no pro-
ceeding under this section or otherwise shall the Commission be
appointed as trustee or receiver without its express consent. In any
such proceeding a reorganization plan for a registered holding com-
pany or any subsidiary company thereof shall not become effective
unless such plan shall have been approved by the Commission
after opportunity for hearing prior to its submission to the court.
Notwithstanding any other provision of law, any such reorganiza-
tion plan may be proposed in the first instance by the Commission
or, subject to such rules and regulations as the Commission may
deem necessary or appropriate in the public interest or for the pro-
tection of investors, by any person having a bona fide interest (as
defined by the rules and regulations of the Commission) in the re-
organization. The Commission may, by such rules and regulations
or order as it may deem necessary or appropriate in the public in-
terest or for the protection of investors or consumers, require that
any or all fees, expenses, and remuneration, to whomsoever paid,
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in connection with any reorganization, dissolution, liquidation,
bankruptcy, or receivership of a registered holding company or sub-
sidiary company thereof, in any such proceeding, shall be subject
to approval by the Commission.

(g) It shall be unlawful for any person to solicit or permit the
use of his or its name to solicit, by use of the mails or any means
or instrumentality of interestate commerce, or otherwise, any
proxy, consent, authorization, power of attorney, deposit, or dissent
in respect of any reorganization plan of a registered holding com-
pany or any subsidiary company thereof under this section, or oth-
erwise, or in respect of any plan under this section for the divest-
ment of control, securities, or other assets, or for the dissolution of
any registered holding company or any subsidiary company thereof,
unless—

(1) the plan has been proposed by the Commission, or the
plan and such information regarding it and its sponsors as the
Commission may deem necessary or appropriate in the public
interest or for the protection of investors or consumers has
been submitted to the Commission by a person having a bona
fide interest (as defined by the rules and regulations of the
Commission) in such reorganization;

(2) each such solicitation is accompanied or preceded by a
copy of a report on the plan which shall be made by the Com-
mission after an opportunity for a hearing on the plan and
other plans submitted to it, or by an abstract of such report
made or approved by the Commission; and

(3) each such solicitation is made not in contravention of
such rules and regulations or orders as the Commission may
deem necessary or appropriate in the public interest or for the
protection of investors or consumers.

Nothing in this subsection or the rules and regulations thereunder
shall prevent any person from appearing before the Commission or
any court through an attorney or proxy.

INTERCOMPANY LOANS; DIVIDENDS; SECURITY TRANSACTIONS; SALE OF
UTILITY ASSETS; PROXIES; OTHER TRANSACTIONS

SEC. 12. ø79l¿ (a) It shall be unlawful for any registered hold-
ing company, by use of the mails or any means or instrumentality
of interstate commerce, or otherwise, directly or indirectly, to bor-
row, or to receive any extension of credit or indemnity, from any
public-utility company in the same holding-company system or
from any subsidiary company of such holding company, but it shall
not be unlawful under this subsection to renew, or extend the time
of, any loan, credit, or indemnity outstanding on the date of the
enactment of this title.

(b) It shall be unlawful for any registered holding company or
subsidiary company thereof, by use of the mails or any means or
instrumentality of interstate commerce, or otherwise, directly or in-
directly, to lend or in any manner extend its credit to or indemnify
any company in the same holding-company system in contravention
of such rules and regulations or orders as the Commission deems
necessary or appropriate in the public interest or for the protection
of investors or consumers or to prevent the circumvention of the
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provisions of this title or the rules, regulations, or orders there-
under.

(c) It shall be unlawful for any registered holding company or
any subsidiary company thereof, by use of the mails or any means
or instrumentality of interstate commerce, or otherwise, to declare
or pay any dividend on any security of such company or to acquire,
retire, or redeem any security of such company, in contravention of
such rules and regulations or orders as the Commission deems nec-
essary or appropriate to protect the financial integrity of companies
in holding-company systems, to safeguard the working capital of
public-utility companies, to prevent the payment of dividends out
of capital or unearned surplus, or to prevent the circumvention of
the provisions of this title or the rules, regulations, or orders there-
under.

(d) It shall be unlawful for any registered holding company, by
use of the mails or any means or instrumentality of interstate com-
merce, or otherwise, to sell any security which it owns of any pub-
lic-utility company, or any utility assets, in contravention of such
rules and regulations or orders regarding the consideration to be
received for such sale, maintenance of competitive conditions, fees
and commissions, accounts, disclosure of interest, and similar mat-
ters as the Commission deems necessary or appropriate in the pub-
lic interest or for the protection of investors or consumers or to pre-
vent the circumvention of the provisions of this title or the rules,
regulations, or orders thereunder.

(e) It shall be unlawful for any person to solicit or to permit
the use of his or its name to solicit, by use of the mails or any
means or instrumentality of interstate commerce, or otherwise, any
proxy, power of attorney, consent, or authorization regarding any
security of a registered holding company or a subsidiary company
thereof in contravention of such rules and regulations or orders as
the Commission deems necessary or appropriate in the public inter-
est or for the protection of investors or consumers or to prevent the
circumvention of the provisions of this title or the rules, regula-
tions, or orders thereunder.

(f) It shall be unlawful for any registered holding company or
subsidiary company thereof, by use of the mails or any means or
instrumentality of interstate commerce, or otherwise, to negotiate,
enter into, or take any step in the performance of any transaction
not otherwise unlawful under this title, with any company in the
same holding-company system or with any affiliate of a company
in such holding-company system in contravention of such rules and
regulations or orders regarding reports, accounts, costs, mainte-
nance of competitive conditions, a disclosure of interest, duration of
contracts, and similar matters as the Commission deems necessary
or appropriate in the public interest or for the protection of inves-
tors or consumers or to prevent the circumvention of the provisions
of this title or the rules and regulations thereunder.

(g) It shall be unlawful for any affiliate of any public-utility
company, by use of the mails or any means or instrumentality of
interstate commerce, or for any affiliate of any public-utility com-
pany engaged in interstate commerce, or of any registered holding
company or any subsidiary company thereof, by use of the mails or
any means or instrumentality of interstate commerce, or otherwise,
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to negotiate, enter into, or take any step in the performance of any
transaction not otherwise unlawful under this title, with any such
company of which it is an affiliate, in contravention of such rules
and regulations or orders regarding reports, accounts, costs, main-
tenance of competitive conditions, disclosure of interest, duration of
contracts, and similar matters as the Commission deems necessary
or appropriate to prevent the circumvention of the provisions of
this title.

(h) It shall be unlawful for any registered holding company, or
any subsidiary company thereof, by use of the mails or any means
or instrumentality of interstate commerce, or otherwise, directly or
indirectly—

(1) to make any contribution whatsoever in connection
with the candidacy, nomination, election or appointment of any
person for or to any office or position in the Government of the
United States, a State, or any political subdivision of a State,
or any agency, authority, or instrumentality of any one or more
of the foregoing; or

(2) to make any contribution to or in support of any polit-
ical party or any committee or agency thereof.

The term ‘‘contribution’’ as used in this subsection includes any
gift, subscription, loan, advance, or deposit of money or anything
of value, and includes any contract, agreement, or promise,
whether or not legally enforceable, to make a contribution.

(i) It shall be unlawful for any person employed or retained by
any registered holding company, or any subsidiary company
thereof, to present, advocate, or oppose any matter affecting any
registered holding company or any subsidiary company thereof, be-
fore the Congress or any Member or committee thereof, or before
the Commission or Federal Power Commission, or any member, of-
ficer, or employee of either such Commission, unless such person
shall file with the Commission in such form and detail and at such
time as the Commission shall by rules and regulations or order
prescribe as necessary or appropriate in the public interest or for
the protection of investors or consumers, a statement of the subject
matter in respect of which such person is retained or employed, the
nature and character of such retainer or employment, and the
amount of compensation received or to be received by such person,
directly or indirectly, in connection therewith. It shall be the duty
of every such person so employed or retained to file with the Com-
mission within ten days after the close of each calendar month dur-
ing such retainer or employment, in such form and detail as the
Commission shall by rules and regulations or order prescribe as
necessary or appropriate in the public interest or for the protection
of investors or consumers, a statement of the expenses incurred
and the compensation received by such person during such month
in connection with such retainer or employment.

SERVICE, SALES, AND CONSTRUCTION CONTRACTS

SEC. 13. ø79m¿ (a) After April 1, 1936, it shall be unlawful for
any registered holding company, by use of the mails or any means
or instrumentality of interstate commerce, or otherwise, to enter
into or take any step in the performance of any service, sales, or
construction contract by which such company undertakes to per-
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form services or construction work for, or sell goods to, any asso-
ciate company thereof which is a public-utility or mutual service
company. This provision shall not apply to such transactions, in-
volving special or unusual circumstances or not in the ordinary
course of business, as the Commission by rules and regulations or
order may conditionally or unconditionally exempt as being nec-
essary or appropriate in the public interest or for the protection of
investors or consumers.

(b) After April 1, 1936, it shall be unlawful for any subsidiary
company of any registered holding company or for any mutual serv-
ice company, by use of the mails or any means or instrumentality
of interstate commerce, or otherwise, to enter into or take any step
in the performance of any service, sales, or construction contract by
which such company undertakes to perform services or construction
work for, or sell goods to, any associate company thereof except in
accordance with such terms and conditions and subject to such lim-
itations and prohibitions as the Commission by rules and regula-
tions or order shall prescribe as necessary or appropriate in the
public interest or for the protection of investors or consumers and
to insure that such contracts are performed economically and effi-
ciently for the benefit of such associate companies at cost, fairly
and equitably allocated among such companies. This provision shall
not apply to such transactions as the Commission by rules and reg-
ulations or order may conditionally or unconditionally exempt as
being necessary or appropriate in the public interest or for the pro-
tection of investors or consumers, if such transactions (1) are with
any associate company which does not derive, directly or indirectly,
any material part of its income from sources within the United
States and which is not a public-utility company operating within
the United States, or (2) involve special or unusual circumstances
or are not in the ordinary course of business.

(c) The rules and regulations and orders of the Commission
under this section may prescribe, among other things, such terms
and conditions regarding the determination of costs and the alloca-
tion thereof among specified classes of companies and for specified
classes of service, sales, and construction contracts, the duration of
such contracts, the making and keeping of accounts and cost-ac-
counting procedures, the filing of annual and other periodic and
special reports, the maintenance of competitive conditions, the dis-
closure of interests, and similar matters, as the Commission deems
necessary or appropriate in the public interest or for the protection
of investors or consumers.

(d) The rules and regulations and orders of the Commission
under this section shall prescribe, among other things, such terms
and conditions regarding the manner in which application may be
made for approval as a mutual service company and the granting
and continuance of such approval, the nature and enforcement of
agreements for the sharing of expenses and distributing of reve-
nues among member companies, and matters relating to such
agreements, the nature and types of businesses and transactions in
which mutual service companies may engage, and the manner of
engaging therein, and the relations and transactions with member
companies and affiliates, as the Commission deems necessary or
appropriate in the public interest or for the protection of investors
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or consumers. The Commission shall not approve, or continue the
approval of, any company as a mutual service company unless the
Commission finds such company is so organized as to ownership,
costs, revenues, and the sharing thereof as reasonably to insure the
efficient and economical performance of service, sales, or construc-
tion contracts by such company for member companies, at cost
fairly and equitably allocated among such member companies, at a
reasonable saving to member companies over the cost to such com-
panies of comparable contracts performed by independent persons.
The Commission, upon its own motion or at the request of a mem-
ber company or a State commission, may, after notice and oppor-
tunity for hearing, by order require a reallocation or reapportion-
ment of costs among member companies of a mutual service com-
pany if it finds the existing allocation inequitable and may require
the elimination of a service or services to a member company which
does not bear its fair proportion of costs or which, by reason of its
size or other circumstances, does not require such service or serv-
ices. The Commission, after notice and opportunity for hearing, by
order shall revoke, suspend, or modify the approval given any mu-
tual service company if it finds that such company has persistently
violated any provision of this section or any rule, regulation, or
order thereunder.

(e) It shall be unlawful for any affiliate of any public-utility
company engaged in interstate commerce, or of any registered hold-
ing company or subsidiary company thereof, by use of the mails or
any means or instrumentality of interstate commerce, or otherwise,
to enter into or take any step in the performance of any service,
sales, or construction contract, by which such affiliate undertakes
to perform services or construction work for, or sell goods to, any
such company of which it is an affiliate, in contravention of such
rules and regulations or orders regarding reports, accounts, costs,
maintenance of competitive conditions, disclosure of interest, dura-
tion of contracts, and similar matters, as the Commission deems
necessary or appropriate to prevent the circumvention of the provi-
sions of this title or the rules, regulations, or orders thereunder.

(f) It shall be unlawful for any person whose principal business
is the performance of service, sales, or construction contracts for
public-utility or holding companies, by use of the mails or any
means or instrumentality of interstate commerce, to enter into or
take any step in the performance of any service, sales, or construc-
tion contract with any public-utility company, or for any such per-
son, by use of the mails or any means or instrumentality of inter-
state commerce, or otherwise, to enter into or take any step in the
performance of any service, sales, or construction contract with any
public-utility company engaged in interstate commerce, or with any
registered holding company or any subsidiary company of a reg-
istered holding company, in contravention of such rules and regula-
tions or orders regarding reports, accounts, costs, maintenance of
competitive conditions, disclosure of interest, duration of contracts,
and similar matters as the Commission deems necessary or appro-
priate in the public interest or for the protection of investors or
consumers or to prevent the circumvention of the provisions of this
title or the rules, regulations, or orders thereunder.
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(g) The Commission, in order to obtain information to serve as
a basis for recommending further legislation, shall from time to
time conduct investigations regarding the making, performance,
and costs of service, sales, and construction contracts with holding
companies and subsidiary companies thereof and with public-utility
companies, the economies resulting therefrom, and the desirability
thereof. The Commission shall report to Congress, from time to
time, the results of such investigations, together with such rec-
ommendations for legislation as it deems advisable. On the basis
of such investigations the Commission shall classify the different
types of such contracts and the work done thereunder, and shall
make recommendations from time to time regarding the standards
and scope of such contracts in relation to public-utility companies
of different kinds and sizes and the costs incurred thereunder and
economies resulting therefrom. Such recommendations shall be
made available to State commissions, public-utility companies, and
to the public in such form and at such reasonable charge as the
Commission may prescribe.

PERIODIC AND OTHER REPORTS

SEC. 14. ø79n¿ Every registered holding company and every
mutual service company shall file with the Commission such an-
nual, quarterly, and other periodic and special reports, the answers
to such specific questions and the minutes of such directors’, stock-
holders’, and other meetings, as the Commission may by rules and
regulations or order prescribe as necessary or appropriate in the
public interest or for the protection of investors or consumers. Such
reports, if required by the rules and regulations of the Commission,
shall be certified by an independent public accountant, and shall be
made and filed at such time and in such form and detail as the
Commission shall prescribe. The Commission may require that
there be included in reports filed with it such information and doc-
uments as it finds necessary or appropriate to keep reasonably cur-
rent the information filed under section 5 or 13, and such further
information concerning the financial condition, security structure,
security holdings, assets, and cost thereof, wherever determinable,
and affiliations of the reporting company and the associate compa-
nies, member companies, and affiliates thereof as the Commission
deems necessary or appropriate in the public interest or for the
protection of investors or consumers.

ACCOUNTS AND RECORDS

SEC. 15. ø79o¿ (a) Every registered holding company and every
subsidiary company thereof shall make, keep, and preserve for
such periods, such accounts, cost-accounting procedures, cor-
respondence, memoranda, papers, books, and other records as the
Commission deems necessary or appropriate in the public interest
or for the protection of investors or consumers or for the enforce-
ment of the provisions of this title or the rules, regulations, or or-
ders thereunder.

(b) Every affiliate of a registered holding company or of any
subsidiary company thereof, or of any public-utility company en-
gaged in interstate commerce or not so engaged, shall make, keep,
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and preserve for such periods, such accounts, cost-accounting proce-
dures, correspondence, memoranda, papers, books, and other
records relating to any transaction of such affiliate which is subject
to any provision of this title or any rule, regulation, or order there-
under, as the Commission deems necessary or appropriate in the
public interest or for the protection of investors or consumers or for
the enforcement of the provisions of this title or the rules, regula-
tions, or orders thereunder.

(c) Every mutual service company, and every affiliate of a mu-
tual service company as to any transaction of such affiliate which
is subject to any provision of this title or any rule, regulation, or
order thereunder, shall make, keep, and preserve for such periods,
such accounts, cost-accounting procedures, correspondence, memo-
randa, papers, books, and other records, as the Commission deems
necessary or appropriate in the public interest or for the protection
of investors or consumers or for the enforcement of the provisions
of this title or the rules, regulations, or orders thereunder.

(d) Every person whose principal business is the performance
of service, sales, or construction contracts for public-utility or hold-
ing companies shall make, keep, and preserve for such periods,
such accounts, cost-accounting procedures, correspondence, memo-
randa, papers, books, and other records, relating to any transaction
by such person which is subject to any provision of this title or any
rule, regulation, or order thereunder, as the Commission deems
necessary or appropriate in the public interest or for the protection
of investors or consumers or for the enforcement of the provisions
of this title or the rules and regulations thereunder.

(e) After the Commission has prescribed the form and manner
of making and keeping accounts, cost-accounting procedures, cor-
respondence, memoranda, papers, books, and other records to be
kept by any person hereunder, it shall be unlawful for any such
person to keep any accounts, cost-accounting procedures, cor-
respondence, memoranda, papers, books, or other records other
than those prescribed or such as may be approved by the Commis-
sion, or to keep his or its accounts, cost-accounting procedures, cor-
respondence, memoranda, papers, books, or other records in any
manner other than that prescribed or approved by the Commission.

(f) All accounts, cost-accounting procedures, correspondence,
memoranda, papers, books, and other records kept or required to
be kept by persons subject to any provision of this section shall be
subject at any time and from time to time to such reasonable peri-
odic, special, and other examinations by the Commission, or any
member or representative thereof, as the Commission may pre-
scribe. The Commission, after notice and opportunity for hearing,
may prescribe the account or accounts in which particular outlays,
receipts, and other transactions shall be entered, charged, or cred-
ited and the manner in which such entry, charge, or credit shall
be made, and may require an entry to be modified or supplemented
so as properly to show the cost of any asset or any other cost.

(g) It shall be the duty of every registered holding company
and of every subsidiary company thereof and of every affiliate of a
company insofar as such affiliate is subject to any provision of this
title or any rule, regulation, or order thereunder, to submit the ac-
counts, cost-accounting procedures, correspondence, memoranda,
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papers, books, and other records of such holding company, sub-
sidiary company, or affiliate, as the case may be, to such examina-
tions, in person or by duly appointed attorney, by the holder of any
security of such holding company, subsidiary company, or affiliate,
as the case may be, as the Commission deems necessary or appro-
priate in the public interest or for the protection of investors or
consumers.

(h) It shall be the duty of every mutual service company, and
of every affiliate of a mutual service company, and of every person
whose principal business is the performance of service, sales, or
construction contracts for public-utility or holding companies,
insofar as such affiliate or such person is subject to any provision
of this title or any rule, regulation, or order thereunder, to submit
the accounts, cost-accounting procedures, correspondence, memo-
randa, papers, books, and other records of such mutual service
company, affiliate, or person to such examinations, in person or by
duly appointed attorney, by member companies of such mutual
service company and by public-utility or holding companies for
which such person performs service, sales, or construction contracts
as the Commission deems necessary or appropriate in the public in-
terest or for the protection of investors or consumers.

(i) The Commission, by such rules and regulations as it deems
necessary or appropriate in the public interest or for the protection
of investors or consumers may prescribe for persons subject to the
provisions of subsection (a), (b), (c), or (d) of this section uniform
methods for keeping accounts required under any provision of this
section, including, among other things, the manner in which the
cost of all assets, whenever determinable, shall be shown, the
methods of classifying and segregating accounts, and the manner
in which cost-accounting procedures shall be maintained.

LIABILITY FOR MISLEADING STATEMENTS

SEC. 16. ø79p¿ (a) Any person who shall make or cause to be
made any statement in any application, report, registration state-
ment, or document filed pursuant to any provision of this title, or
any rule, regulation, or order thereunder, which statement was at
the time and in the light of the circumstances under which it was
made false or misleading with respect to any material fact shall be
liable in the same manner, to the same extent, and subject to the
same limitations as provided in section 18 of the Securities Ex-
change Act of 1934 with respect to an application, report, or docu-
ment filed pursuant to the Securities Exchange Act of 1934.

(b) The rights and remedies provided by this title, except as
provided in section 17(b), shall be in addition to any and all other
rights and remedies that may exist under the Securities Act of
1933, as amended, or the Securities Exchange Act of 1934, or oth-
erwise at law or in equity; but no person permitted to maintain a
suit for damages under the provisions of this title shall recover,
through satisfaction of judgment in one or more actions, a total
amount in excess of his actual damages on account of the act com-
plained of.
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OFFICERS, DIRECTORS, AND OTHER AFFILIATES

SEC. 17. ø79q¿ (a) Every person who is an officer or director
of a registered holding company shall file with the Commission in
such form as the Commission shall prescribe (1) at the time of the
registration of such holding company, or within ten days after such
person becomes an officer or director, a statement of the securities
of such registered holding company or any subsidiary company
thereof of which he is, directly or indirectly, the beneficial owner,
and (2) within ten days after the close of each calendar month
thereafter, if there has been any change in such ownership during
such month, a statement of such ownership as of the close of such
calendar month and of the changes in such ownership that have oc-
curred during such calendar month.

(b) For the purpose of preventing the unfair use of information
which may have been obtained by any such officer or director by
reason of his relationship to such registered holding company or
any subsidiary company thereof, any profit realized by any such of-
ficer or director from any purchase and sale, or any sale and pur-
chase, of any security of such registered holding company or any
subsidiary company thereof within any period of less than six
months, unless such security was acquired in good faith in connec-
tion with a debt previously contracted, shall inure to and be recov-
erable by the holding company or subsidiary company in respect of
the security of which such profit was realized, irrespective of any
intention on the part of such officer or director in entering into
such transaction to hold the security purchased or not to repur-
chase the security sold for a period of more than six months. Suit
to recover such profit may be instituted at law or in equity in any
court of competent jurisdiction by the company entitled thereto or
by the owner of any security of such company in the name and in
the behalf of such company if such company shall fail or refuse to
bring such suit within sixty days after request or shall fail dili-
gently to prosecute the same thereafter; but no such suit shall be
brought more than two years after the date such profit was real-
ized. This subsection shall not cover any transaction where such
person was not an officer or director at the times of the purchase
and sale, or the sale and purchase, of the security involved, or any
transaction or transactions which the Commission by rules and
regulations may, as necessary or appropriate in the public interest
or for the protection of investors or consumers, exempt as not com-
prehended within the purpose of this subsection. Nothing in this
subsection shall be construed to give a remedy in the case of any
transaction in respect of which a remedy is given under subsection
(b) of section 16 of the Securities Exchange Act of 1934.

(c) After one year from the date of the enactment of this title,
no registered holding company or any subsidiary company thereof
shall have, as an officer or director thereof, any executive officer,
director, partner, appointee, or representative of any bank, trust
company, investment banker, or banking association or firm, or any
executive officer, director, partner, appointee, or representative of
any corporation a majority of whose stock, having the unrestricted
right to vote for the election of directors, is owned by any bank,
trust company, investment banker, or banking association or firm,
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except in such cases as rules and regulations prescribed by the
Commission may permit as not adversely affecting the public inter-
est or the interest of investors or consumers.

INVESTIGATIONS; INJUNCTIONS, ENFORCEMENT OF TITLE, AND
PROSECUTION OF OFFENSES

SEC. 18. ø79r¿ (a) The Commission, in its discretion, may
investigate any facts, conditions, practices, or matters which it may
deem necessary or appropriate to determine whether any person
has violated or is about to violate any provision of this title or any
rule or regulation thereunder, or to aid in the enforcement of the
provisions of this title, in the prescribing of rules and regulations
thereunder, or in obtaining information to serve as a basis for rec-
ommending further legislation concerning the matters to which this
title relates. The Commission may require or permit any person to
file with it a statement in writing, under oath or otherwise as it
shall determine, as to any or all facts and circumstances con-
cerning a matter which may be the subject of investigation. The
Commission, in its discretion, may publish, or make available to
State commissions, information concerning any such subject.

(b) The Commission upon its own motion or at the request of
a State commission may investigate, or obtain any information re-
garding the business, financial condition, or practices of any reg-
istered holding company or subsidiary company thereof or facts,
conditions, practices, or matters affecting the relations between any
such company and any other company or companies in the same
holding-company system.

(c) For the purpose of any investigation or any other pro-
ceeding under this title, any member of the Commission, or any of-
ficer thereof designated by it, is empowered to administer oaths
and affirmations, subpoena witnesses, compel their attendance,
take evidence, and require the production of any books, papers, cor-
respondence, memoranda, contracts, agreements, or other records
which the Commission deems relevant or material to the inquiry.
Such attendance of witnesses and the production of any such
records may be required from any place in any State or in any Ter-
ritory or other place subject to the jurisdiction of the United States
at any designated place of hearing.

(d) In case of contumacy by, or refusal to obey a subpoena
issued to, any person, the Commission may invoke the aid of any
court of the United States within the jurisdiction of which such
investigation or proceeding is carried on, or where such person re-
sides or carries on business, in requiring the attendance and testi-
mony of witnesses and the production of books, papers, correspond-
ence, memoranda, contracts, agreements, and other records. And
such court may issue an order requiring such person to appear be-
fore the Commission or member or officer designated by the Com-
mission, there to produce records, if so ordered, or to give testi-
mony touching the matter under investigation or in question; and
any failure to obey such order of the court may be punished by
such court as a contempt thereof. All process in any such case may
be served in the judicial district whereof such person is an inhab-
itant or wherever he may be found. Any person who, without just
cause, shall fail or refuse to attend and testify or to answer any
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lawful inquiry or to produce books, papers, correspondence, memo-
randa, contracts, agreements, or other records, if in his or its power
so to do, in obedience to the subpoena of the Commission, shall be
guilty of a misdemeanor and, upon conviction, shall be subject to
a fine of not more than $1,000 or to imprisonment for a term of
not more than one year, or both.

(e) Whenever it shall appear to the Commission that any per-
son is engaged or about to engage in any acts or practices which
constitute or will constitute a violation of the provisions of this
title, or of any rule, regulation, or order thereunder, it may in its
discretion bring an action in the proper district court of the United
States or the United States courts of any Territory or other place
subject to the jurisdiction of the United States, to enjoin such acts
or practices and to enforce compliance with this title or any rule,
regulation, or order thereunder, and upon a proper showing a per-
manent or temporary injunction or degree or restraining order
shall be granted without bond. The Commission may transmit such
evidence as may be available concerning such acts or practices to
the Attorney General, who, in his discretion, may institute the
appropriate criminal proceedings under this title.

(f) Upon application of the Commission, the district courts of
the United States, and the United States courts of any Territory
or other place subject to the jurisdiction of the United States shall
have jurisdiction to issue writs of mandamus commanding any per-
son to comply with the provisions of this title or any rule, regula-
tion, or order of the Commission thereunder.

HEARINGS BY COMMISSION

SEC. 19. ø79s¿ Hearings may be public and may be held before
the Commission, any member or members thereof, or any officer or
officers of the Commission designated by it, and appropriate
records thereof shall be kept. In any proceeding before the Commis-
sion, the Commission, in accordance with such rules and regula-
tions as it may prescribe, shall admit as a party any interested
State, State commission, State securities commission, municipality,
or other political subdivision of a State, and may admit as a party
any representative of interested consumers or security holders, or
any other person whose participation in the proceedings may be in
the public interest or for the protection of investors or consumers.

RULES, REGULATIONS, AND ORDERS

SEC. 20. ø79t¿ (a) The Commission shall have authority from
time to time to make, issue, amend, and rescind such rules and
regulations and such orders as it may deem necessary or appro-
priate to carry out the provisions of this title, including rules and
regulations defining accounting, technical, and trade terms used in
this title. Among other things, the Commission shall have author-
ity, for the purpose of this title, to prescribe the form or forms in
which information required in any statement, declaration, applica-
tion, report, or other document filed with the Commission shall be
set forth, the items or details to be shown in balance sheets, profit
and loss statements, and surplus accounts, the manner in which
the cost of all assets, whenever determinable, shall be shown in re-
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gard to such statements, declarations, applications, reports, and
other documents filed with the Commission, or accounts required
to be kept by the rules, regulations, or orders of the Commission,
and the methods to be followed in the keeping of accounts and cost-
accounting procedures and the preparation of reports, in the seg-
regation and allocation of costs, in the determination of liabilities,
in the determination of depreciation and depletion, in the differen-
tiation of recurring and nonrecurring income, in the differentiation
of investment and operating income, and in the keeping or prepara-
tion, where the Commission deems it necessary or appropriate, of
separate or consolidated balance sheets or profit and loss state-
ments for any companies in the same holding-company system.

(b) In the case of the accounts of any company whose methods
of accounting are prescribed under the provisions of any law of the
United States or of any State, the rules and regulations or orders
of the Commission in respect of accounts shall not be inconsistent
with the requirements imposed by such law or any rule or regula-
tion thereunder; nor shall anything in this title relieve any public-
utility company from the duty to keep the accounts, books, records,
or memoranda which may be required to be kept by the law of any
State in which it operates or by the State commission of any such
State. But this provision shall not prevent the Commission from
imposing such additional requirements regarding reports or ac-
counts as it may deem necessary or appropriate in the public inter-
est or for the protection of investors or consumers.

(c) The rules and regulations of the Commission shall be effec-
tive upon publication in the manner which the Commission shall
prescribe. For the purpose of its rules, regulations, or orders the
Commission may classify persons and matters within its jurisdic-
tion and prescribe different requirements for different classes of
persons or matters. Orders of the Commission under this title shall
be issued only after opportunity for hearing.

(d) The Commission, by such rules and regulations or order as
it deems necessary or appropriate in the public interest or for the
protection of investors or consumers, may authorize the filing of
any information or documents required to be filed with the Com-
mission under this title, or under the Securities Act of 1933, as
amended, or under the Securities Exchange Act of 1934, by incor-
porating by reference any information or documents theretofore or
concurrently filed with the Commission under this title or either of
such Acts. No provision of this title imposing any liability shall
apply to any act done or omitted in good faith in conformity with
any rule, regulation, or order of the Commission, notwithstanding
that such rule, regulation, or order may, after such act or omission,
be amended or rescinded or be determined by judicial or other au-
thority to be invalid for any reason.

EFFECT ON EXISTING LAW

SEC. 21. ø79u¿ Nothing in this title shall affect (1) the jurisdic-
tion of the Commission under the Securities Act of 1933, as
amended, or the Securities Exchange Act of 1934 over any person,
security, or contract, or (2) the rights, obligations, duties, or liabil-
ities of any person under such Acts; nor shall anything in this title
affect the jurisdiction of any other commission, board, agency, or of-
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ficer of the United States or of any State or political subdivision
of any State, over any person, security, or contract, insofar as such
jurisdiction does not conflict with any provision of this title or any
rule, regulation, or order thereunder.

INFORMATION FILED WITH THE COMMISSION

SEC. 22. ø79v¿ (a) When in the judgment of the Commission
the disclosure of such information would be in the public interest
or the interest of investors or consumers, the information contained
in any statement, application, declaration, report, or other docu-
ment filed with the Commission shall be available to the public,
and copies thereof may be furnished to any person at such reason-
able charge and under such reasonable limitations as the Commis-
sion may prescribe: Provided, however, That nothing in this title
shall be construed to require, or to authorize the Commission to re-
quire, the revealing of trade secrets or processes in any application,
declaration, report, or document filed with the Commission under
this title.

(b) Any person filing such application, declaration, report, or
document may make written objection to the public disclosure of
information contained therein, stating the grounds for such objec-
tion, and the Commission is authorized to hear objections in any
such case where it finds it advisable.

(c) It shall be unlawful for any member, officer, or employee of
the Commission to disclose to any person other than a member, of-
ficer, or employee of the Commission, or to use for personal benefit,
any information contained in any application, declaration, report,
or document filed with the Commission which is not made avail-
able to the public pursuant to this section.

ANNUAL REPORTS OF COMMISSION

SEC. 23. ø79w¿ The Commission shall submit annually a re-
port to the Congress covering the work of the Commission for the
preceding year and including such information, data, and rec-
ommendations for further legislation in connection with the mat-
ters covered by this title as it may find advisable.

COURT REVIEW OF ORDERS

SEC. 24. ø79x¿ (a) Any person or party aggrieved by an order
issued by the Commission under this title may obtain a review of
such order in the court of appeals of the United States within any
circuit wherein such person resides or has his principal place of
business, or in the United States Court of Appeals for the District
of Columbia, by filing in such court, within sixty days after the
entry of such order, a written petition praying that the order of the
Commission be modified or set aside in whole or in part. A copy
of such petition shall be forthwith transmitted by the clerk of the
court to any member of the Commission, or any officer thereof des-
ignated by the Commission for that purpose, and thereupon the
Commission shall file in the court the record upon which the order
complained of was entered, as provided in section 2112 of title 28,
United States Code. Upon the filing of such petition such court
shall have jurisdiction, which upon the filing of the record shall be
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exclusive, to affirm, modify, or set aside such order, in whole or in
part. No objection to the order of the Commission shall be consid-
ered by the court unless such objection shall have been urged be-
fore the Commission or unless there were reasonable grounds for
failure so to do. The findings of the Commissions as to the facts,
if supported by substantial evidence, shall be conclusive. If applica-
tion is made to the court for leave to adduce additional evidence,
and it is shown to the satisfaction of the court that such additional
evidence is material and that there were reasonable grounds for
failure to adduce such evidence in the proceeding before the Com-
mission, the court may order such additional evidence to be taken
before the Commission and to be adduced upon the hearing in such
manner and upon such terms and conditions as to the court may
seem proper. The Commission may modify its findings as to the
facts by reason of the additional evidence so taken, and it shall file
with the court such modified or new findings, which, if supported
by substantial evidence, shall be conclusive, and its recommenda-
tion, if any, for the modification or setting aside of the original
order. The judgment and decree of the court affirming, modifying,
or setting aside, in whole or in part, any such order of the Commis-
sion shall be final, subject to review by the Supreme Court of the
United States upon certiorari or certification as provided in section
1254 of title 28, United States Code.

(b) The commencement of proceedings under subsection (a)
shall not, unless specifically ordered by the court, operate as a stay
of the Commission’s order.

JURISDICTION OF OFFENSES AND SUITS

SEC. 25. ø79y¿ The District Courts of the United States and
the United States courts of any Territory or other place subject to
the jurisdiction of the United States shall have jurisdiction of viola-
tions of this title or the rules, regulations, or orders thereunder,
and, concurrently with State and Territorial courts, of all suits in
equity and actions at law brought to enforce any liability or duty
created by, or to enjoin any violation of, this title or the rules, regu-
lations, or orders thereunder. Any criminal proceeding may be
brought in the district wherein any act or transaction constituting
the violation occurred. Any suit or action to enforce any liability or
duty created by, or to enjoin any violation of, this title or rules, reg-
ulations, or orders thereunder, may be brought in any such district
or in the district wherein the defendant is an inhabitant or trans-
acts business, and process in such cases may be served in any dis-
trict of which the defendant is an inhabitant or transacts business
or wherever the defendant may be found. Judgments and decrees
so rendered shall be subject to review as provided in sections 1254,
1291, 1292, and 1294 of title 28, United States Code. No costs shall
be assessed for or against the Commission in any proceeding under
this title brought by or against the Commission in any court.

VALIDITY OF CONTRACTS

SEC. 26. ø79z¿ (a) Any condition, stipulation, or provision bind-
ing any person to waive compliance with any provision of this title
or with any rule, regulation, or order thereunder shall be void.
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(b) Every contract made in violation of any provision of this
title or of any rule, regulation, or order thereunder, and every con-
tract heretofore or hereafter made, the performance of which in-
volves the violation of, or the continuance of any relationship or
practice in violation of, any provision of this title, or any rule, regu-
lation, or order thereunder, shall be void (1) as regards the rights
of any person who, in violation of any such provision, rule, regula-
tion, or order, shall have made or engaged in the performance of
any such contract, and (2) as regards the rights of any person who,
not being a party to such contract, shall have acquired any right
thereunder with actual knowledge of the facts by reason of which
the making or performance of such contract was in violation of any
such provision, rule, regulation, or order.

(c) Nothing in this title shall be construed (1) to affect the va-
lidity of any loan or extension of credit (or any extension or re-
newal thereof) made or of any lien created prior or subsequent to
the enactment of this title, unless at the time of the making of such
loan or extension of credit (or extension or renewal thereof) or the
creating of such lien, the person making such loan or extension of
credit (or extension or renewal thereof) or acquiring such lien shall
have actual knowledge of facts by reason of which the making of
such loan or extension of credit (or extension or renewal thereof)
or the acquisition of such lien as a violation of the provisions of this
title or any rule or regulation thereunder, or (2) to afford a defense
to the collection of any debt or obligation or the enforcement of any
lien by any person who shall have acquired such debt, obligation,
or lien in good faith for value and without actual knowledge of the
violation of any provision of this title or any rule or regulation
thereunder affecting the legality of such debt, obligation, or lien.

LIABILITY OF CONTROLLING PERSONS; PREVENTING COMPLIANCE WITH
TITLE

SEC. 27. ø79z–1¿ (a) It shall be unlawful for any person, di-
rectly or indirectly, to cause to be done any act or thing through
or by means of any other person which it would be unlawful for
such person to do under the provisions of this title or any rule, reg-
ulation, or order thereunder.

(b) It shall be unlawful for any person without just cause to
hinder, delay, or obstruct the making, filing, or keeping of any
information, document, report, record, or account required to be
made, filed, or kept under any provision of this title or any rule,
regulation, or order thereunder.

UNLAWFUL REPRESENTATIONS

SEC. 28. ø79z–2¿ It shall be unlawful for any person in issuing,
selling, or offering for sale any security of a registered holding com-
pany or subsidiary company thereof, to represent or imply in any
manner whatsoever that such security has been guaranteed, spon-
sored, or recommended for investment by the United States or any
agency or officer thereof.
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1 See also 18 U.S.C. 3623. [Printed in appendix to this volume.]

PENALTIES 1

SEC. 29. ø79z–3¿ Any person who willfully violates any provi-
sion of this title or any rule, regulation, or order thereunder (other
than an order of the Commission under subsection (b), (d), (e), or
(f) of section 11), or any person who willfully makes any statement
or entry in an application, report, document, account, or record
filed or kept or required to be filed or kept under the provisions of
this title or any rule, regulation, or order thereunder, knowing such
statement or entry to be false or misleading in any material re-
spect, or any person who willfully destroys (except after such time
as may be prescribed under any rules or regulations under this
title), mutilates, alters, or by any means, or device falsifies any ac-
count, correspondence, memorandum, book, paper, or other record
kept or required to be kept under the provisions of this title or any
rule, regulation, or order thereunder, shall upon conviction be fined
not more than $10,000 or imprisoned not more than five years, or
both, except that in the case of a violation of a provision of sub-
section (a) or (b) of section 4 by a holding company which is not
an individual, the fine imposed upon such holding company shall
be a fine not exceeding $200,000; but no person shall be convicted
under this section for the violation of any rule, regulation, or order
if he proves that he had no knowledge of such rule, regulation, or
order.

STUDY OF PUBLIC-UTILITY AND INVESTMENT COMPANIES

SEC. 30. ø79z–4¿ The Commission is authorized and directed
to make studies and investigations of public-utility companies, the
territories served or which can be served by public-utility compa-
nies, and the manner in which the same are or can be served, to
determine the sizes, types, and locations of public-utility companies
which do or can operate most economically and efficiently in the
public interest, in the interest of investors and consumers, and in
furtherance of a wider and more economical use of gas and electric
energy; upon the basis of such investigations and studies the Com-
mission shall make public from time to time its recommendations
as to the type and size of geographically and economically inte-
grated public-utility systems which, having regard for the nature
and character of the locality served, can best promote and har-
monize the interests of the public, the investor, and the consumer.

HIRING AND LEASING AUTHORITY OF THE COMMISSION

SEC. 31. ø79z–5¿ The provisions of section 4(b) of the Securi-
ties Exchange Act of 1934 shall be applicable with respect to the
power of the Commission—

(1) to appoint and fix the compensation of such employees
as may be necessary for carrying out its functions under this
title, and

(2) to lease and allocate such real property as may be nec-
essary for carrying out its functions under this title.

SEC. 32. ø79z–5a¿ EXEMPT WHOLESALE GENERATORS.
(a) DEFINITIONS.—For purposes of this section—
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(1) EXEMPT WHOLESALE GENERATOR.—The term ‘‘exempt
wholesale generator’’ means any person determined by the
Federal Energy Regulatory Commission to be engaged directly,
or indirectly through one or more affiliates as defined in sec-
tion 2(a)(11)(B), and exclusively in the business of owning or
operating, or both owning and operating, all or part of one or
more eligible facilities and selling electric energy at wholesale.
No person shall be deemed to be an exempt wholesale gener-
ator under this section unless such person has applied to the
Federal Energy Regulatory Commission for a determination
under this paragraph. A person applying in good faith for such
a determination shall be deemed an exempt wholesale gener-
ator under this section, with all of the exemptions provided by
this section, until the Federal Energy Regulatory Commission
makes such determination. The Federal Energy Regulatory
Commission shall make such determination within 60 days of
its receipt of such application and shall notify the Commission
whenever a determination is made under this paragraph that
any person is an exempt wholesale generator. Not later than
12 months after the date of enactment of this section, the Fed-
eral Energy Regulatory Commission shall promulgate rules im-
plementing the provisions of this paragraph. Applications for
determination filed after the effective date of such rules shall
be subject thereto.

(2) ELIGIBLE FACILITY.—The term ‘‘eligible facility’’ means
a facility, wherever located, which is either—

(A) used for the generation of electric energy exclu-
sively for sale at wholesale, or

(B) used for the generation of electric energy and
leased to one or more public utility companies; Provided,
That any such lease shall be treated as a sale of electric
energy at wholesale for purposes of sections 205 and 206
of the Federal Power Act.

Such term shall not include any facility for which consent is
required under subsection (c) if such consent has not been ob-
tained. Such term includes interconnecting transmission facili-
ties necessary to effect a sale of electric energy at wholesale.
For purposes of this paragraph, the term ‘‘facility’’ may include
a portion of a facility subject to the limitations of subsection
(d) and shall include a facility the construction of which has
not been commenced or completed.

(3) SALE OF ELECTRIC ENERGY AT WHOLESALE.—The term
‘‘sale of electric energy at wholesale’’ shall have the same
meaning as provided in section 201(d) of the Federal Power Act
(16 U.S.C. 824(d)).

(4) RETAIL RATES AND CHARGES.—The term ‘‘retail rates
and charges’’ means rates and charges for the sale of electric
energy directly to consumers.
(b) FOREIGN RETAIL SALES.—Notwithstanding paragraphs (1)

and (2) of subsection (a), retail sales of electric energy produced by
a facility located in a foreign country shall not prevent such facility
from being an eligible facility, or prevent a person owning or oper-
ating, or both owning and operating, such facility from being an
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exempt wholesale generator if none of the electric energy generated
by such facility is sold to consumers in the United States.

(c) STATE CONSENT FOR EXISTING RATE-BASED FACILITIES.—If
a rate or charge for, or in connection with, the construction of a fa-
cility, or for electric energy produced by a facility (other than any
portion of a rate or charge which represents recovery of the cost of
a wholesale rate or charge) was in effect under the laws of any
State as of the date of enactment of this section, in order for the
facility to be considered an eligible facility, every State commission
having jurisdiction over any such rate or charge must make a spe-
cific determination that allowing such facility to be an eligible facil-
ity (1) will benefit consumers, (2) is in the public interest, and (3)
does not violate State law; Provided, That in the case of such a rate
or charge which is a rate or charge of an affiliate of a registered
holding company:

(A) such determination with respect to the facility in ques-
tion shall be required from every State commission having
jurisdiction over the retail rates and charges of the affiliates of
such registered holding company; and

(B) the approval of the Commission under this Act shall
not be required for the transfer of the facility to an exempt
wholesale generator.
(d) HYBRIDS.—(1) No exempt wholesale generator may own or

operate a portion of any facility if any other portion of the facility
is owned or operated by an electric utility company that is an affil-
iate or associate company of such exempt wholesale generator.

(2) ELIGIBLE FACILITY.—Notwithstanding paragraph (1), an
exempt wholesale generator may own or operate a portion of a fa-
cility identified in paragraph (1) if such portion has become an eli-
gible facility as a result of the operation of subsection (c).

(e) EXEMPTION OF EWGS.—An exempt wholesale generator
shall not be considered an electric utility company under section
2(a)(3) of this Act and, whether or not a subsidiary company, an
affiliate, or an associate company of a holding company, an exempt
wholesale generator shall be exempt from all provisions of this Act.

(f) OWNERSHIP OF EWGS BY EXEMPT HOLDING COMPANIES.—
Notwithstanding any provision of this Act, a holding company that
is exempt under section 3 of this Act shall be permitted, without
condition or limitation under this Act, to acquire and maintain an
interest in the business of one or more exempt wholesale genera-
tors.

(g) OWNERSHIP OF EWGS BY REGISTERED HOLDING COMPA-
NIES.—Notwithstanding any provision of this Act and the Commis-
sion’s jurisdiction as provided under subsection (h) of this section,
a registered holding company shall be permitted (without the need
to apply for, or receive, approval from the Commission, and other-
wise without condition under this Act) to acquire and hold the
securities, or an interest in the business, of one or more exempt
wholesale generators.

(h) FINANCING AND OTHER RELATIONSHIPS BETWEEN EWGS
AND REGISTERED HOLDING COMPANIES.—The issuance of securities
by a registered holding company for purposes of financing the ac-
quisition of an exempt wholesale generator, the guarantee of secu-
rities of an exempt wholesale generator by a registered holding
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company, the entering into service, sales or construction contracts,
and the creation or maintenance of any other relationship in addi-
tion to that described in subsection (g) between an exempt whole-
sale generator and a registered holding company, its affiliates and
associate companies, shall remain subject to the jurisdiction of the
Commission under this Act: Provided, That—

(1) section 11 of this Act shall not prohibit the ownership
of an interest in the business of one or more exempt wholesale
generators by a registered holding company (regardless of
where facilities owned or operated by such exempt wholesale
generators are located), and such ownership by a registered
holding company shall be deemed consistent with the operation
of an integrated public utility system;

(2) the ownership of an interest in the business of one or
more exempt wholesale generators by a registered holding com-
pany (regardless of where facilities owned or operated by such
exempt wholesale generators are located) shall be considered
as reasonably incidental, or economically necessary or appro-
priate, to the operations of an integrated public utility system;

(3) in determining whether to approve (A) the issue or sale
of a security by a registered holding company for purposes of
financing the acquisition of an exempt wholesale generator, or
(B) the guarantee of a security of an exempt wholesale gener-
ator by a registered holding company, the Commission shall
not make a finding that such security is not reasonably
adapted to the earning power of such company or to the secu-
rity structure of such company and other companies in the
same holding company system, or that the circumstances are
such as to constitute the making of such guarantee an im-
proper risk for such company, unless the Commission first
finds that the issue or sale of such security, or the making of
the guarantee, would have a substantial adverse impact on the
financial integrity of the registered holding company system;

(4) in determining whether to approve (A) the issue or sale
of a security by a registered holding company for purposes
other than the acquisition of an exempt wholesale generator,
or (B) other transactions by such registered holding company
or by its subsidiaries other than with respect to exempt whole-
sale generators, the Commission shall not consider the effect of
the capitalization or earnings of any subsidiary which is an
exempt wholesale generator upon the registered holding com-
pany system, unless the approval of the issue or sale or other
transaction, together with the effect of such capitalization and
earnings, would have a substantial adverse impact on the
financial integrity of the registered holding company system;

(5) the Commission shall make its decision under para-
graph (3) to approve or disapprove the issue or sale of a secu-
rity or the guarantee of a security within 120 days of the filing
of a declaration concerning such issue, sale or guarantee; and

(6) the Commission shall promulgate regulations with re-
spect to the actions which would be considered, for purposes of
this subsection, to have a substantial adverse impact on the
financial integrity of the registered holding company system;
such regulations shall ensure that the action has no adverse
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impact on any utility subsidiary or its customers, or on the
ability of State commissions to protect such subsidiary or cus-
tomers, and shall take into account the amount and type of
capital invested in exempt wholesale generators, the ratio of
such capital to the total capital invested in utility operations,
the availability of books and records, and the financial and
operating experience of the registered holding company and the
exempt wholesale generator; the Commission shall promulgate
such regulations within 6 months after the enactment of this
section; after such 6-month period the Commission shall not
approve any actions under paragraph (3), (4) or (5) except in
accordance with such issued regulations.
(i) APPLICATION OF ACT TO OTHER ELIGIBLE FACILITIES.—In

the case of any person engaged directly and exclusively in the busi-
ness of owning or operating (or both owning and operating) all or
part of one or more eligible facilities, an advisory letter issued by
the Commission staff under this Act after the date of enactment of
this section, or an order issued by the Commission under this Act
after the date of enactment of this section, shall not be required for
the purpose, or have the effect, of exempting such person from
treatment as an electric utility company under section 2(a)(3) or ex-
empting such person from any provision of this Act.

(j) OWNERSHIP OF EXEMPT WHOLESALE GENERATORS AND
QUALIFYING FACILITIES.—The ownership by a person of one or more
exempt wholesale generators shall not result in such person being
considered as being primarily engaged in the generation or sale of
electric power within the meaning of sections 3(17)(C)(ii) and
3(18)(B)(ii) of the Federal Power Act (16 U.S.C. 796(17)(C)(ii) and
796(18)(B)(ii)).

(k) PROTECTION AGAINST ABUSIVE AFFILIATE TRANSACTIONS.—
(1) PROHIBITION.—After the date of enactment of this sec-

tion, an electric utility company may not enter into a contract
to purchase electric energy at wholesale from an exempt whole-
sale generator if the exempt wholesale generator is an affiliate
or associate company of the electric utility company.

(2) STATE AUTHORITY TO EXEMPT FROM PROHIBITION.—Not-
withstanding paragraph (1), an electric utility company may
enter into a contract to purchase electric energy at wholesale
from an exempt wholesale generator that is an affiliate or asso-
ciate company of the electric utility company—

(A) if every State commission having jurisdiction over
the retail rates of such electric utility company makes each
of the following specific determinations in advance of the
electric utility company entering into such contract:

(i) A determination that such commission has suf-
ficient regulatory authority, resources and access to
books and records of the electric utility company and
any relevant associate, affiliate or subsidiary company
to exercise its duties under this subparagraph.

(ii) A determination that the transaction—
(I) will benefit consumers,
(II) does not violate any State law (including

where applicable, least cost planning),
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(III) would not provide the exempt wholesale
generator any unfair competitive advantage by
virtue of its affiliation or association with the elec-
tric utility company, and

(IV) is in the public interest; or
(B) if such electric utility company is not subject to

State commission retail rate regulation and the purchased
electric energy:

(i) would not be resold to any affiliate or associate
company, or

(ii) the purchased electric energy would be resold
to an affiliate or associate company and every State
commission having jurisdiction over the retail rates of
such affiliate or associate company makes each of the
determinations provided under subparagraph (A), in-
cluding the determination concerning a State commis-
sion’s duties.

(l) RECIPROCAL ARRANGEMENTS PROHIBITED.—Reciprocal
arrangements among companies that are not affiliates or associate
companies of each other that are entered into in order to avoid the
provisions of this section are prohibited.
SEC. 33. ø79z–5b¿ TREATMENT OF FOREIGN UTILITIES.

(a) EXEMPTIONS FOR FOREIGN UTILITY COMPANIES.—
(1) IN GENERAL.—A foreign utility company shall be

exempt from all of the provisions of this Act, except as other-
wise provided under this section, and shall not, for any pur-
pose under this Act, be deemed to be a public utility company
under section 2(a)(5), notwithstanding that the foreign utility
company may be a subsidiary company, an affiliate, or an asso-
ciate company of a holding company or of a public utility com-
pany.

(2) STATE COMMISSION CERTIFICATION.—Section (a)(1) shall
not apply or be effective unless every State commission having
jurisdiction over the retail electric or gas rates of a public util-
ity company that is an associate company or an affiliate of a
company otherwise exempted under section (a)(1) (other than
a public utility company that is an associate company or an
affiliate of a registered holding company) has certified to the
Commission that it has the authority and resources to protect
ratepayers subject to its jurisdiction and that it intends to
exercise its authority. Such certification, upon the filing of a
notice by such State commission, may be revised or withdrawn
by the State commission prospectively as to any future acquisi-
tion. The requirement of State certification shall be deemed
satisfied if the relevant State commission had, prior to the date
of enactment of this section, on the basis of prescribed condi-
tions of general applicability, determined that ratepayers of a
public utility company are adequately insulated from the ef-
fects of diversification and the diversification would not impair
the ability of the State commission to regulate effectively the
operations of such company.

(3) DEFINITION.—For purposes of this section, the term
‘‘foreign utility company’’ means any company that—
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(A) owns or operates facilities that are not located in
any State and that are used for the generation, trans-
mission, or distribution of electric energy for sale or the
distribution at retail of natural or manufactured gas for
heat, light, or power, if such company—

(i) derives no part of its income, directly or indi-
rectly, from the generation, transmission, or distribu-
tion of electric energy for sale or the distribution at re-
tail of natural or manufactured gas for heat, light, or
power, within the United States; and

(ii) neither the company nor any of its subsidiary
companies is a public utility company operating in the
United States; and
(B) provides notice to the Commission, in such form as

the Commission may prescribe, that such company is a for-
eign utility company.

(b) OWNERSHIP OF FOREIGN UTILITY COMPANIES BY EXEMPT
HOLDING COMPANIES.—Notwithstanding any provision of this Act
except as provided under this section, a holding company that is
exempt under section 3 of the Act shall be permitted without condi-
tion or limitation under the Act to acquire and maintain an inter-
est in the business of one or more foreign utility companies.

(c) REGISTERED HOLDING COMPANIES.—
(1) OWNERSHIP OF FOREIGN UTILITY COMPANIES BY REG-

ISTERED HOLDING COMPANIES.—Notwithstanding any provision
of this Act except as otherwise provided under this section, a
registered holding company shall be permitted as of the date
of enactment of this section (without the need to apply for, or
receive approval from the Commission) to acquire and hold the
securities or an interest in the business, of one or more foreign
utility companies. The Commission shall promulgate rules or
regulations regarding registered holding companies’ acquisition
of interests in foreign utility companies which shall provide for
the protection of the customers of a public utility company
which is an associate company of a foreign utility company and
the maintenance of the financial integrity of the registered
holding company system.

(2) ISSUANCE OF SECURITIES.—The issuance of securities by
a registered holding company for purposes of financing the ac-
quisition of a foreign utility company, the guarantee of securi-
ties of a foreign utility company by a registered holding com-
pany, the entering into service, sales, or construction contracts,
and the creation or maintenance of any other relationship be-
tween a foreign utility company and a registered holding com-
pany, its affiliates and associate companies, shall remain sub-
ject to the jurisdiction of the Commission under this Act (un-
less otherwise exempted under this Act, in the case of a trans-
action with an affiliate or associate company located outside of
the United States). Any State commission with jurisdiction
over the retail rates of a public utility company which is part
of a registered holding company system may make such rec-
ommendations to the Commission regarding the registered
holding company’s relationship to a foreign utility company,
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and the Commission shall reasonably and fully consider such
State recommendation.

(3) CONSTRUCTION.—Any interest in the business of 1 or
more foreign utility companies, or 1 or more companies orga-
nized exclusively to own, directly or indirectly, the securities or
other interest in a foreign utility company, shall for all pur-
poses of this Act, be considered to be—

(A) consistent with the operation of a single integrated
public utility system, within the meaning of section 11;
and

(B) reasonably incidental, or economically necessary or
appropriate, to the operations of an integrated public util-
ity system, within the meaning of section 11.

(d) EFFECT ON EXISTING LAW; NO STATE PREEMPTION.—Noth-
ing in this section shall—

(1) preclude any person from qualifying for or maintaining
any exemption otherwise provided for under this Act or the
rules, regulations, or orders promulgated or issued under this
Act; or

(2) be deemed or construed to limit the authority of any
State (including any State regulatory authority) with respect
to—

(A) any public utility company or holding company
subject to such State’s jurisdiction; or

(B) any transaction between any foreign utility com-
pany (or any affiliate or associate company thereof) and
any public utility company or holding company subject to
such State’s jurisdiction.

(e) REPORTING REQUIREMENTS.—
(1) FILING OF REPORTS.—A public utility company that is

an associate company of a foreign utility company shall file
with the Commission such reports (with respect to such foreign
utility company) as the Commission may by rules, regulations,
or order prescribe as necessary or appropriate in the public in-
terest or for the protection of investors or consumers.

(2) NOTICE OF ACQUISITIONS.—Not later than 30 days after
the consummation of the acquisition of an interest in a foreign
utility company by an associate company of a public utility
company that is subject to the jurisdiction of a State commis-
sion with respect to its retail electric or gas rates or by such
public utility company, such associate company or such public
utility company, shall provide notice of such acquisition to
every State commission having jurisdiction over the retail elec-
tric or gas rates of such public utility company, in such form
as may be prescribed by the State commission.
(f) PROHIBITION ON ASSUMPTION OF LIABILITIES.—

(1) IN GENERAL.—No public utility company that is subject
to the jurisdiction of a State commission with respect to its re-
tail electric or gas rates shall issue any security for the pur-
pose of financing the acquisition, or for the purposes of financ-
ing the ownership or operation, of a foreign utility company,
nor shall any such public utility company assume any obliga-
tion or liability as guarantor, endorser, surety, or otherwise in
respect of any security of a foreign utility company.
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(2) EXCEPTION FOR HOLDING COMPANIES WHICH ARE PRE-
DOMINANTLY PUBLIC UTILITY COMPANIES.—Subsection (f)(1)
shall not apply if:

(A) the public utility company that is subject to the
jurisdiction of a State commission with respect to its retail
electric or gas rates is a holding company and is not an
affiliate under section 2(a)(11)(B) of another holding com-
pany or is not subject to regulation as a holding company
and has no affiliate as defined in section 2(a)(11)(A) that
is a public utility company subject to the jurisdiction of a
State commission with respect to its retail electric or gas
rates; and

(B) each State commission having jurisdiction with re-
spect to the retail electric and gas rates of such public util-
ity company expressly permits such public utility to en-
gage in a transaction otherwise prohibited under section
(f)(1); and

(C) the transaction (aggregated with all other then-
outstanding transactions exempted under this subsection)
does not exceed 5 per centum of the then-outstanding total
capitalization of the public utility.

(g) PROHIBITION ON PLEDGING OR ENCUMBERING UTILITY AS-
SETS.—No public utility company that is subject to the jurisdiction
of a State commission with respect to its retail electric or gas rates
shall pledge or encumber any utility assets or utility assets of any
subsidiary thereof for the benefit of an associate foreign utility
company.
SEC. 34. ø79z–5c¿ EXEMPT TELECOMMUNICATIONS COMPANIES.

(a) DEFINITIONS.—For purposes of this section—
(1) EXEMPT TELECOMMUNICATIONS COMPANY.—The term

‘‘exempt telecommunications company’’ means any person
determined by the Federal Communications Commission to be
engaged directly or indirectly, wherever located, through one or
more affiliates (as defined in section 2(a)(11)(B)), and exclu-
sively in the business of providing—–

(A) telecommunications services;
(B) information services;
(C) other services or products subject to the jurisdic-

tion of the Federal Communications Commission; or
(D) products or services that are related or incidental

to the provision of a product or service described in sub-
paragraph (A), (B), or (C).

No person shall be deemed to be an exempt telecommuni-
cations company under this section unless such person has ap-
plied to the Federal Communications Commission for a deter-
mination under this paragraph. A person applying in good
faith for such a determination shall be deemed an exempt tele-
communications company under this section, with all of the
exemptions provided by this section, until the Federal Commu-
nications Commission makes such determination. The Federal
Communications Commission shall make such determination
within 60 days of its receipt of any such application filed after
the enactment of this section and shall notify the Commission
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whenever a determination is made under this paragraph that
any person is an exempt telecommunications company. Not
later than 12 months after the date of enactment of this sec-
tion, the Federal Communications Commission shall promul-
gate rules implementing the provisions of this paragraph
which shall be applicable to applications filed under this para-
graph after the effective date of such rules.

(2) OTHER TERMS.—For purposes of this section, the terms
‘‘telecommunications services’’ and ‘‘information services’’ shall
have the same meanings as provided in the Communications
Act of 1934.
(b) STATE CONSENT FOR SALE OF EXISTING RATE-BASED FACILI-

TIES.—If a rate or charge for the sale of electric energy or natural
gas (other than any portion of a rate or charge which represents
recovery of the cost of a wholesale rate or charge) for, or in connec-
tion with, assets of a public utility company that is an associate
company or affiliate of a registered holding company was in effect
under the laws of any State as of December 19, 1995, the public
utility company owning such assets may not sell such assets to an
exempt telecommunications company that is an associate company
or affiliate unless State commissions having jurisdiction over such
public utility company approve such sale. Nothing in this sub-
section shall preempt the otherwise applicable authority of any
State to approve or disapprove the sale of such assets. The ap-
proval of the Commission under this Act shall not be required for
the sale of assets as provided in this subsection.

(c) OWNERSHIP OF ETCS BY EXEMPT HOLDING COMPANIES.—
Notwithstanding any provision of this Act, a holding company that
is exempt under section 3 of this Act shall be permitted, without
condition or limitation under this Act, to acquire and maintain an
interest in the business of one or more exempt telecommunications
companies.

(d) OWNERSHIP OF ETCS BY REGISTERED HOLDING COMPA-
NIES.—Notwithstanding any provision of this Act, a registered hold-
ing company shall be permitted (without the need to apply for, or
receive, approval from the Commission, and otherwise without con-
dition under this Act) to acquire and hold the securities, or an in-
terest in the business, of one or more exempt telecommunications
companies.

(e) FINANCING AND OTHER RELATIONSHIPS BETWEEN ETCS AND
REGISTERED HOLDING COMPANIES.—The relationship between an
exempt telecommunications company and a registered holding com-
pany, its affiliates and associate companies, shall remain subject to
the jurisdiction of the Commission under this Act: Provided, That—

(1) section 11 of this Act shall not prohibit the ownership
of an interest in the business of one or more exempt tele-
communications companies by a registered holding company
(regardless of activities engaged in or where facilities owned or
operated by such exempt telecommunications companies are lo-
cated), and such ownership by a registered holding company
shall be deemed consistent with the operation of an integrated
public utility system;

(2) the ownership of an interest in the business of one or
more exempt telecommunications companies by a registered
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holding company (regardless of activities engaged in or where
facilities owned or operated by such exempt telecommuni-
cations companies are located) shall be considered as reason-
ably incidental, or economically necessary or appropriate, to
the operations of an integrated public utility system;

(3) the Commission shall have no jurisdiction under this
Act over, and there shall be no restriction or approval required
under this Act with respect to (A) the issue or sale of a security
by a registered holding company for purposes of financing the
acquisition of an exempt telecommunications company, or (B)
the guarantee of a security of an exempt telecommunications
company by a registered holding company; and

(4) except for costs that should be fairly and equitably allo-
cated among companies that are associate companies of a reg-
istered holding company, the Commission shall have no juris-
diction under this Act over the sales, service, and construction
contracts between an exempt telecommunications company and
a registered holding company, its affiliates and associate com-
panies.
(f) REPORTING OBLIGATIONS CONCERNING INVESTMENTS AND

ACTIVITIES OF REGISTERED PUBLIC-UTILITY HOLDING COMPANY SYS-
TEMS.—

(1) OBLIGATIONS TO REPORT INFORMATION.—Any registered
holding company or subsidiary thereof that acquires or holds
the securities, or an interest in the business, of an exempt tele-
communications company shall file with the Commission such
information as the Commission, by rule, may prescribe
concerning—

(A) investments and activities by the registered hold-
ing company, or any subsidiary thereof, with respect to
exempt telecommunications companies, and

(B) any activities of an exempt telecommunications
company within the holding company system,

that are reasonably likely to have a material impact on the
financial or operational condition of the holding company sys-
tem.

(2) AUTHORITY TO REQUIRE ADDITIONAL INFORMATION.—If,
based on reports provided to the Commission pursuant to para-
graph (1) of this subsection or other available information, the
Commission reasonably concludes that it has concerns regard-
ing the financial or operational condition of any registered
holding company or any subsidiary thereof (including an
exempt telecommunications company), the Commission may re-
quire such registered holding company to make additional re-
ports and provide additional information.

(3) AUTHORITY TO LIMIT DISCLOSURE OF INFORMATION.—
Notwithstanding any other provision of law, the Commission
shall not be compelled to disclose any information required to
be reported under this subsection. Nothing in this subsection
shall authorize the Commission to withhold the information
from Congress, or prevent the Commission from complying
with a request for information from any other Federal or State
department or agency requesting the information for purposes
within the scope of its jurisdiction. For purposes of section 552
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of title 5, United States Code, this subsection shall be consid-
ered a statute described in subsection (b)(3)(B) of such section
552.
(g) ASSUMPTION OF LIABILITIES.—Any public utility company

that is an associate company, or an affiliate, of a registered holding
company and that is subject to the jurisdiction of a State commis-
sion with respect to its retail electric or gas rates shall not issue
any security for the purpose of financing the acquisition, owner-
ship, or operation of an exempt telecommunications company. Any
public utility company that is an associate company, or an affiliate,
of a registered holding company and that is subject to the jurisdic-
tion of a State commission with respect to its retail electric or gas
rates shall not assume any obligation or liability as guarantor, en-
dorser, surety, or otherwise by the public utility company in respect
of any security of an exempt telecommunications company.

(h) PLEDGING OR MORTGAGING OF ASSETS.—Any public utility
company that is an associate company, or affiliate, of a registered
holding company and that is subject to the jurisdiction of a State
commission with respect to its retail electric or gas rates shall not
pledge, mortgage, or otherwise use as collateral any assets of the
public utility company or assets of any subsidiary company thereof
for the benefit of an exempt telecommunications company.

(i) PROTECTION AGAINST ABUSIVE AFFILIATE TRANSACTIONS.—A
public utility company may enter into a contract to purchase serv-
ices or products described in subsection (a)(1) from an exempt tele-
communications company that is an affiliate or associate company
of the public utility company only if—

(1) every State commission having jurisdiction over the re-
tail rates of such public utility company approves such con-
tract; or

(2) such public utility company is not subject to State com-
mission retail rate regulation and the purchased services or
products—

(A) would not be resold to any affiliate or associate
company; or

(B) would be resold to an affiliate or associate com-
pany and every State commission having jurisdiction over
the retail rates of such affiliate or associate company
makes the determination required by subparagraph (A).

The requirements of this subsection shall not apply in any case in
which the State or the State commission concerned publishes a no-
tice that the State or State commission waives its authority under
this subsection.

(j) NONPREEMPTION OF RATE AUTHORITY.—Nothing in this Act
shall preclude the Federal Energy Regulatory Commission or a
State commission from exercising its jurisdiction under otherwise
applicable law to determine whether a public utility company may
recover in rates the costs of products or services purchased from or
sold to an associate company or affiliate that is an exempt tele-
communications company, regardless of whether such costs are in-
curred through the direct or indirect purchase or sale of products
or services from such associate company or affiliate.

(k) RECIPROCAL ARRANGEMENTS PROHIBITED.—Reciprocal
arrangements among companies that are not affiliates or associate
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companies of each other that are entered into in order to avoid the
provisions of this section are prohibited.

(l) BOOKS AND RECORDS.—(1) Upon written order of a State
commission, a State commission may examine the books, accounts,
memoranda, contracts, and records of—

(A) a public utility company subject to its regulatory au-
thority under State law;

(B) any exempt telecommunications company selling prod-
ucts or services to such public utility company or to an asso-
ciate company of such public utility company; and

(C) any associate company or affiliate of an exempt tele-
communications company which sells products or services to a
public utility company referred to in subparagraph (A),

wherever located, if such examination is required for the effective
discharge of the State commission’s regulatory responsibilities af-
fecting the provision of electric or gas service in connection with
the activities of such exempt telecommunications company.

(2) Where a State commission issues an order pursuant to
paragraph (1), the State commission shall not publicly disclose
trade secrets or sensitive commercial information.

(3) Any United States district court located in the State in
which the State commission referred to in paragraph (1) is located
shall have jurisdiction to enforce compliance with this subsection.

(4) Nothing in this section shall—
(A) preempt applicable State law concerning the provision

of records and other information; or
(B) in any way limit rights to obtain records and other

information under Federal law, contracts, or otherwise.
(m) INDEPENDENT AUDIT AUTHORITY FOR STATE COMMIS-

SIONS.—
(1) STATE MAY ORDER AUDIT.—Any State commission with

jurisdiction over a public utility company that—
(A) is an associate company of a registered holding

company; and
(B) transacts business, directly or indirectly, with a

subsidiary company, an affiliate or an associate company
that is an exempt telecommunications company,

may order an independent audit to be performed, no more fre-
quently than on an annual basis, of all matters deemed rel-
evant by the selected auditor that reasonably relate to retail
rates: Provided, That such matters relate, directly or indi-
rectly, to transactions or transfers between the public utility
company subject to its jurisdiction and such exempt tele-
communications company.

(2) SELECTION OF FIRM TO CONDUCT AUDIT.—(A) If a State
commission orders an audit in accordance with paragraph (1),
the public utility company and the State commission shall
jointly select, within 60 days, a firm to perform the audit. The
firm selected to perform the audit shall possess demonstrated
qualifications relating to—

(i) competency, including adequate technical training
and professional proficiency in each discipline necessary to
carry out the audit; and
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(ii) independence and objectivity, including that the
firm be free from personal or external impairments to
independence, and should assume an independent position
with the State commission and auditee, making certain
that the audit is based upon an impartial consideration of
all pertinent facts and responsible opinions.
(B) The public utility company and the exempt tele-

communications company shall cooperate fully with all reason-
able requests necessary to perform the audit and the public
utility company shall bear all costs of having the audit per-
formed.

(3) AVAILABILITY OF AUDITOR’S REPORT.—The auditor’s re-
port shall be provided to the State commission not later than
6 months after the selection of the auditor, and provided to the
public utility company not later than 60 days thereafter.
(n) APPLICABILITY OF TELECOMMUNICATIONS REGULATION.—

Nothing in this section shall affect the authority of the Federal
Communications Commission under the Communications Act of
1934, or the authority of State commissions under State laws con-
cerning the provision of telecommunications services, to regulate
the activities of an exempt telecommunications company.

SEPARABILITY OF PROVISIONS

SEC. 35. ø79z–6¿ If any provision of this title or the application
of such provision to any person or circumstances shall be held in-
valid, the remainder of the title and the application of such provi-
sion to persons or circumstances other than those as to which it is
held invalid shall not be affected thereby.

SHORT TITLE

SEC. 36. ø79¿ This title may be cited as the ‘‘Public Utility
Holding Company Act of 1935’’.

TITLE II—AMENDMENTS TO FEDERAL WATER POWER ACT

øTitle II of the Public Utility Act of 1935 amended the Federal
Water Power Act, and added a new Part II to that Act regulating
electric utility companies engaged in the interstate transmission of
electric energy. Section 318 of that Act, relating to the applicability
of that Act and the Public Utility Holding Company Act of 1935 to
the same person, is set forth below.¿

SEC. 318. If, with respect to the issue, sale, or guaranty of a
security, or assumption of obligation or liability in respect of a
security, the method of keeping accounts, the filing of reports, or
the acquisition or disposition of any security, capital assets, facili-
ties, or any other subject matter, any person is subject both to a
requirement of the Public Utility Holding Company Act of 1935 or
of a rule, regulation, or order thereunder and to a requirement of
this Act or of a rule, regulation, or order thereunder, the require-
ment of the Public Utility Holding Company Act of 1935 shall
apply to such person, and such person shall not be subject to the
requirement of this Act, or of any rule, regulation, or order there-
under, with respect to the same subject matter, unless the Securi-
ties and Exchange Commission has exempted such person from
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such requirement of the Public Utility Holding Company Act of
1935, in which case the requirements of this Act shall apply to
such person.
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TRUST INDENTURE ACT OF 1939

(References in brackets ø ¿ are to title 15, United States Code)

AN ACT To provide for the regulation of the sale of certain securities in interstate
and foreign commerce and through the mails, and the regulation of the trust in-
dentures under which the same are issued, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That the Act enti-
tled ‘‘An Act to provide full and fair disclosure of the character of
securities sold in interstate and foreign commerce and through the
mails, and to prevent frauds in the sale thereof, and for other pur-
poses’’, approved May 27, 1933, as amended, is amended by adding
at the end thereof the following:

TITLE III

SHORT TITLE

SEC. 301. ø77aaa¿ This title, divided into sections as follows,
may be cited as the ‘‘Trust Indenture Act of 1939’’:

TABLE OF CONTENTS

TITLE III

Sec. 301. Short title.
Sec. 302. Necessity for regulation.
Sec. 303. Definitions.
Sec. 304. Exempted securities and transactions.
Sec. 305. Securities required to be registered under Securities Act.
Sec. 306. Securities not registered under Securities Act.
Sec. 307. Qualification of indentures covering securities not required to be

registered.
Sec. 308. Integration of procedure with Securities Act and other Acts.
Sec. 309. When qualification becomes effective; effect of qualification.
Sec. 310. Eligibility and disqualification of trustee.

(a) Persons eligible for appointment as trustee.
(b) Disqualification of trustee.
(c) Applicability of section.

Sec. 311. Preferential collection of claims against obligor.
Sec. 312. Bondholders’ lists.
Sec. 313. Reports by indenture trustee.
Sec. 314. Reports by obligor; evidence of compliance with indenture provisions.

(a) Periodic reports.
(b) Evidence of recording of indenture.
(c) Evidence of compliance with conditions precedent.
(d) Certificates of fair value.
(e) Recitals as to basis of certificate or opinion.
(f) Parties may provide for additional evidence.

Sec. 315. Duties and responsibility of the trustee.
(a) Duties prior to default.
(b) Notice of defaults.
(c) Duties of the trustee in case of default.
(d) Responsibility of the trustee.
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(e) Undertaking for costs.
Sec. 316. Directions and waivers by bondholders; prohibition of impairment of

holder’s right to payment.
Sec. 317. Special powers of trustee; duties of paying agents.
Sec. 318. Effect of prescribed indenture provisions.
Sec. 319. Rules, regulations, and orders.
Sec. 320. Hearings by Commission.
Sec. 321. Special powers of the Commission.
Sec. 322. Court review of orders; jurisdiction of offenses and suits.
Sec. 323. Liability for misleading statements.
Sec. 324. Unlawful representations.
Sec. 325. Penalties.
Sec. 326. Effect on existing law.
Sec. 327. Contrary stipulations void.
Sec. 328. Separability of provisions.

NECESSITY FOR REGULATION

SEC. 302. ø77bbb¿ (a) Upon the basis of facts disclosed by the
reports of the Securities and Exchange Commission made to the
Congress pursuant to section 211 of the Securities Exchange Act of
1934 and otherwise disclosed and ascertained, it is hereby declared
that the national public interest and the interest of investors in
notes, bonds, debentures, evidences of indebtedness, and certifi-
cates of interest or participation therein, which are offered to the
public, are adversely affected—

(1) when the obligor fails to provide a trustee to protect
and enforce the rights and to represent the interests of such
investors, notwithstanding the fact that (A) individual action
by such investors for the purpose of protecting and enforcing
their rights is rendered impracticable by reason of the dis-
proportionate expense of taking such action, and (B) concerted
action by such investors in their common interest through rep-
resentatives of their own selection is impeded by reason of the
wide dispersion of such investors through many States, and by
reason of the fact that information as to the names and
addresses of such investors generally is not available to such
investors;

(2) when the trustee does not have adequate rights and
powers, or adequate duties and responsibilities, in connection
with matters relating to the protection and enforcement of the
rights of such investors; when, notwithstanding the obstacles
to concerted action by such investors, and the general and rea-
sonable assumption by such investors that the trustee is under
an affirmative duty to take action for the protection and
enforcement of their rights, trust indentures (A) generally pro-
vide that the trustee shall be under no duty to take any such
action, even in the event of default, unless it receives notice of
default, demand for action, and indemnity, from the holders of
substantial percentages of the securities outstanding there-
under, and (B) generally relieve the trustee from liability even
for its own negligent action or failure to act;

(3) when the trustee does not have resources commensu-
rate with its responsibilities, or has any relationship to or con-
nection with the obligor or any underwriter of any securities
of the obligor, or holds, beneficially or otherwise, any interest
in the obligor, or any such underwriter, which relationship,
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connection, or interest involves a material conflict with the in-
terests of such investors;

(4) when the obligor is not obligated to furnish to the
trustee under the indenture and to such investors adequate
current information as to its financial condition, and as to the
performance of its obligations with respect to the securities
outstanding under such indenture; or when the communication
of such information to such investors is impeded by the fact
that information as to the names and addresses of such inves-
tors generally is not available to the trustee and to such inves-
tors;

(5) when the indenture contains provisions which are mis-
leading or deceptive, or when full and fair disclosure is not
made to prospective investors of the effect of important inden-
ture provisions; or

(6) when, by reason of the fact that trust indentures are
commonly prepared by the obligor or underwriter in advance
of the public offering of the securities to be issued thereunder,
such investors are unable to participate in the preparation
thereof, and, by reason of their lack of understanding of the
situation, such investors would in any event be unable to pro-
cure the correction of the defects enumerated in this sub-
section.
(b) Practices of the character above enumerated have existed

to such an extent that, unless regulated, the public offering of
notes, bonds, debentures, evidences of indebtedness, and certifi-
cates of interest or participation therein, by the use of means that
instruments of transportation and communication in interstate
commerce and of the mails, is injurious to the capital markets, to
investors, and to the general public; and it is hereby declared to be
the policy of this title, in accordance with which policy all the pro-
visions of this title shall be interpreted, to meet the problems and
eliminate the practices, enumerated in this section, connected with
such public offerings.

DEFINITIONS

SEC. 303. ø77ccc¿ When used in this title, unless the context
otherwise requires—

(1) Any term defined in section 2 of the Securities Act of
1933, and not otherwise defined in this section, shall have the
meaning assigned to such term in such section 2.

(2) The terms ‘‘sale’’, ‘‘sell’’, ‘‘offer to sell’’, ‘‘offer for sale’’,
and ‘‘offer’’ shall include all transactions included in such
terms as provided in paragraph (3) of section 2(a) of the Securi-
ties Act of 1933, except that an offer or sale of a certificate of
interest or participation shall be deemed an offer or sale of the
security or securities in which such certificate evidences an in-
terest or participation if and only if such certificate gives the
holder thereof the right to convert the same into such security
or securities.

(3) The term ‘‘prospectus’’ shall have the meaning assigned
to such term in paragraph (10) of section 2(a) of the Securities
Act of 1933, except that in the case of securities which are not
registered under the Securities Act of 1933, such term shall
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not include any communication (A) if it is proved that prior to
or at the same time with such communication a written state-
ment if any required by section 306 was sent or given to the
persons to whom the communication was made, or (B) if such
communication states from whom such statement may be ob-
tained (if such statement is required by rules or regulations
under paragraphs (1) or (2) of subsection (b) of section 306)
and, in addition, does no more than identify the security, state
the price thereof, state by whom orders will be executed and
contain such other information as the Commission, by rules or
regulations deemed necessary or appropriate in the public in-
terest or for the protection of investors, and subject to such
terms and conditions as may be prescribed therein, may per-
mit.

(4) The term ‘‘underwriter’’ means any person who has
purchased from an issuer with a view to, or offers or sells for
an issuer in connection with, the distribution of any security,
or participates or has a direct or indirect participation in any
such undertaking, or participates or has a participation in the
direct or indirect underwriting of any such undertaking; but
such term shall not include a person whose interest is limited
to a commission from an underwriter or dealer not in excess
of the usual and customary distributors’ or sellers’ commission.

(5) The term ‘‘director’’ means any director of a corpora-
tion, or any individual performing similar functions with re-
spect to any organization whether incorporated or unincor-
porated.

(6) The term ‘‘executive officer’’ means the president, every
vice president, every trust officer, the cashier, the secretary,
and the treasurer of a corporation, and any individual custom-
arily performing similar functions with respect to any organi-
zation whether incorporated or unincorporated, but shall not
include the chairman of the board of directors.

(7) The term ‘‘indenture’’ means any mortgage, deed of
trust, trust or other indenture, or similar instrument or agree-
ment (including any supplement or amendment to any of the
foregoing), under which securities are outstanding or are to be
issued, whether or not any property, real or personal, is, or is
to be, pledged, mortgaged, assigned, or conveyed thereunder.

(8) The term ‘‘application’’ or ‘‘application for qualification’’
means the application provided for in section 305 or section
307, and includes any amendment thereto and any report, doc-
ument, or memorandum accompanying such application or
incorporated therein by reference.

(9) The term ‘‘indenture to be qualified’’ means (A) the
indenture under which there has been or is to be issued a secu-
rity in respect of which a particular registration statement has
been filed, or (B) the indenture in respect of which a particular
application has been filed.

(10) The term ‘‘indenture trustee’’ means each trustee
under the indenture to be qualified, and each successor
trustee.

(11) The term ‘‘indenture security’’ means any security
issued or issuable under the indenture to be qualified.
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(12) The term ‘‘obligor’’, when used with respect to any
such indenture security, means every person (including a guar-
antor) who is liable thereon, and, if such security is a certifi-
cate of interest or participation, such term means also every
person (including a guarantor) who is liable upon the security
or securities in which such certificate evidences an interest or
participation; but such term shall not include the trustee
under an indenture under which certificates of interest or par-
ticipation, equipment trust certificates, or like securities are
outstanding.

(13) The term ‘‘paying agent’’, when used with respect to
any such indenture security, means any person authorized by
an obligor thereon (A) to pay the principal of or interest on
such security on behalf of such obligor, or (B) if such security
is a certificate of interest or participation, equipment trust cer-
tificate, or like security, to make such payment on behalf of the
trustee.

(14) The term ‘‘State’’ means any State of the United
States.

(15) The term ‘‘Commission’’ means the Securities and Ex-
change Commission.

(16) The term ‘‘voting security’’ means any security pres-
ently entitling the owner or holder thereof to vote in the direc-
tion or management of the affairs of a person, or any security
issued under or pursuant to any trust, agreement, or arrange-
ment whereby a trustee or trustees or agent or agents for the
owner or holder of such security are presently entitled to vote
in the direction or management of the affairs of a person; and
a specified percentage of the voting securities of a person
means such amount of the outstanding voting securities of
such person as entitles the holder or holders thereof to cast
such specified percentage of the aggregate votes which the
holders of all the outstanding voting securities of such person
are entitled to cast in the direction or management of the af-
fairs of such person.

(17) The terms ‘‘Securities Act of 1933’’, ‘‘Securities Ex-
change Act of 1934’’, and ‘‘Public Utility Holding Company Act
of 1935’’ shall be deemed to refer, respectively, to such Acts, as
amended, whether amended prior to or after the enactment of
this title.

(18) The term ‘‘Bankruptcy Act’’ means the Act entitled
‘‘An Act to establish a uniform system of bankruptcy through-
out the United States’’, approved July 1, 1898, as amended,
whether amended prior to or after the enactment of this title.

EXEMPTED SECURITIES AND TRANSACTIONS

SEC. 304. ø77ddd¿ (a) The provisions of this title shall not
apply to any of the following securities:

(1) any security other than (A) a note, bond, debenture, or
evidence of indebtedness, whether or not secured, or (B) a cer-
tificate of interest or participation in any such note, bond,
debenture or evidence of indebtedness, or (C) a temporary cer-
tificate for, or guarantee of, any such note, bond, debenture,
evidence of indebtedness, or certificate;
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1 See 12 U.S.C. 1707 et seq.
2 12 U.S.C. 1749aaa et seq.

(2) any certificate of interest or participation in two or
more securities having substantially different rights and privi-
leges, or a temporary certificate for any such certificate;

(3). øRepealed¿
(4) (A) any security exempted from the provisions of the

Securities Act of 1933 by paragraph (2), (3), (4), (5), (6), (7), (8),
(11), or (13) of section 3(a) thereof;

(B) any security exempted from the provisions of the Secu-
rities Act of 1933, as amended, by paragraph (2) of subsection
3(a) thereof, as amended by section 401 of the Employment
Security Amendments of 1970.

(5) any security issued under a mortgage indenture as to
which a contract of insurance under the National Housing Act 1

is in effect; and any such security shall be deemed to be
exempt from the provisions of the Securities Act of 1933 to the
same extent as though such security were specifically enumer-
ated in section 3(a)(2) of such Act;

(6) any note, bond, debenture, or evidence of indebtedness
issued or guaranteed by a foreign government or by a subdivi-
sion, department, municipality, agency, or instrumentality
thereof;

(7) any guarantee of any security which is exempted by
this subsection;

(8) any security which has been or is to be issued other-
wise than under an indenture, but this exemption shall not be
applied within a period of twelve consecutive months to an
aggregate principal amount of securities of the same issuer
greater than the figure stated in section 3(b) of the Securities
Act of 1933 limiting exemptions thereunder, or such lesser
amount as the Commission may establish by its rules and reg-
ulations;

(9) any security which has been or is to be issued under
an indenture which limits the aggregate principal amount of
securities at any time outstanding thereunder to $10,000,000,
or such lesser amount as the Commission may establish by its
rules and regulations, but this exemption shall not be applied
within a period of thirty-six consecutive months to more than
$10,000,000 aggregate principal amount of securities of the
same issuer, or such lesser amount as the Commission may
establish by its rules and regulations; or

(10) any security issued under a mortgage or trust deed
indenture as to which a contract of insurance under title XI of
the National Housing Act 2 is in effect; and any such security
shall be deemed to be exempt from the provisions of the Secu-
rities Act of 1933 to the same extent as though such security
were specifically enumerated in section 3(a)(2), as amended, of
the Securities Act of 1933 (15 U.S.C. 77c(a)(2)).

In computing the aggregate principal amount of securities to which
the exemptions provided by paragraphs (8) and (9) may be applied,
securities to which the provisions of sections 305 and 306 would
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1 Probably should refer to paragraph (11) of section 2(a) of such Act.
2 15 U.S.C. 661 et seq.

not have applied, irrespective of the provisions of those paragraphs,
shall be disregarded.

(b) The provisions of sections 305 and 306 shall not apply (1)
to any of the transactions exempted from the provisions of section
5 of the Securities Act of 1933 by section 4 thereof, or (2) to any
transaction which would be so exempted but for the last sentence
of paragraph (11) of section 2 1 of such Act.

(c) The Commission shall, on application by the issuer and
after opportunity for hearing thereon, by order exempt from any
one or more provisions of this title any security issued or proposed
to be issued under any indenture under which, at the time such ap-
plication is filed, securities referred to in paragraph (3) of sub-
section (a) of this section are outstanding or on January 1, 1959,
such securities were outstanding, if and to the extent that the
Commission finds that compliance with such provision or provi-
sions, through the execution of a supplemental indenture or
otherwise—

(1) would require, by reason of the provisions of such
indenture, or the provisions of any other indenture or agree-
ment made prior to the enactment of this title, or the provi-
sions of any applicable law, the consent of the holders of secu-
rities outstanding under any such indenture or agreement; or

(2) would impose an undue burden on the issuer, having
due regard to the public interest and the interests of investors.
(d) The Commission may, by rules or regulations upon its own

motion, or by order on application by an interested person, exempt
conditionally or unconditionally any person, registration statement,
indenture, security or transaction, or any class or classes of per-
sons, registration statements, indentures, securities, or trans-
actions, from any one or more of the provisions of this title, if and
to the extent that such exemption is necessary or appropriate in
the public interest and consistent with the protection of investors
and the purposes fairly intended by this title. The Commission
shall by rules and regulations determine the procedures under
which an exemption under this subsection shall be granted, and
may, in its sole discretion, decline to entertain any application for
an order of exemption under this subsection.

(e) The Commission may from time to time by its rules and
regulations, and subject to such terms and conditions as may be
prescribed herein, add to the securities exempted as provided in
this section any class of securities issued by a small business
investment company under the Small Business Investment Act of
1958 2 if it finds, having regard to the purposes of that Act, that
the enforcement of this Act with respect to such securities is not
necessary in the public interest and for the protection of investors.

SECURITIES REQUIRED TO BE REGISTERED UNDER SECURITIES ACT

SEC. 305. ø77eee¿ (a) Subject to the provisions of section 304,
a registration statement relating to a security shall include the fol-
lowing information and documents, as though such inclusion were
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required by the provisions of section 7 of the Securities Act of
1933—

(1) such information and documents as the Commission
may by rules and regulations prescribe in order to enable the
Commission to determine whether any person designated to
act as trustee under the indenture under which such security
has been or is to be issued is eligible to act as such under sub-
section (a) of section 310; and

(2) an analysis of any provisions of such indenture with re-
spect to (A) the definition of what shall constitute a default
under such indenture, and the withholding of notice to the
indenture security holders of any such default, (B) the authen-
tication and delivery of the indenture securities and the appli-
cation of the proceeds thereof, (C) the release or the release
and substitution of any property subject to the lien of the
indenture, (D) the satisfaction and discharge of the indenture,
and (E) the evidence required to be furnished by the obligor
upon the indenture securities to the trustee as to compliance
with the conditions and convenants provided for in such inden-
ture.

The information and documents required by paragraph (1) of this
subsection with respect to the person designated to act as inden-
ture trustee shall be contained in a separate part of such registra-
tion statement, which part shall be signed by such person. Such
part of the registration statement shall be deemed to be a docu-
ment filed pursuant to this title, and the provisions of sections 11,
12, 17, and 24 of the Securities Act of 1933 shall not apply to state-
ments therein or omissions therefrom.

(b)(1) Except as may be permitted by paragraph (2) of this sub-
section, the Commission shall issue an order prior to the effective
date of registration refusing to permit such a registration state-
ment to become effective, if it finds that—

(A) the security to which such registration statement re-
lates has not been or is not to be issued under an indenture;
or

(B) any person designated as trustee under such indenture
is not eligible to act as such under subsection (a) of section
310;

but no such order shall be issued except after notice and oppor-
tunity for hearing within the periods and in the manner required
with respect to refusal orders pursuant to section 8(b) of the Secu-
rities Act of 1933. If and when the Commission deems that the
objections on which such order was based have been met, the Com-
mission shall enter an order rescinding such refusal order, and the
registration shall become effective at the time provided in section
8(a) of the Securities Act of 1933, or upon the date of such rescis-
sion, whichever shall be the later.

(2) In the case of securities registered under the Securities Act
of 1933, which securities are eligible to be issued, offered, or sold
on a delayed basis by or on behalf of the registrant, the Commis-
sion shall not be required to issue an order pursuant to paragraph
(1) of subsection (b) of section 305 for failure to designate a trustee
eligible to act under subsection (a) of section 310 if, in accordance
with such rules and regulations as may be prescribed by the Com-
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mission, the issuer of such securities files an application for the
purpose of determining such trustee’s eligibility under subsection
(a) of section 310. The Commission shall issue an order prior to the
effective date of such application refusing to permit the application
to become effective, if it finds that any person designated as trustee
under such indenture is not eligible to act as such under subsection
(a) of section 310, but no order shall be issued except after notice
and opportunity for hearing within the periods and in the manner
required with respect to refusal orders pursuant to section 8(b) of
the Securities Act of 1933. If after notice and opportunity for hear-
ing the Commission issues an order under this provision, the obli-
gor shall within 5 calendar days appoint a trustee meeting the
requirements of subsection (a) of section 310. No such appointment
shall be effective and such refusal order shall not be rescinded by
the Commission until a person eligible to act as trustee under sub-
section (a) of section 310 has been appointed. If no order is issued,
an application filed pursuant to this paragraph shall be effective
the tenth day after filing thereof or such earlier date as the Com-
mission may determine, having due regard to the adequacy of
information provided therein, the public interest, and the protec-
tion of investors.

(c) A prospectus relating to any such security shall include to
the extent the Commission may prescribe by rules and regulations
as necessary and appropriate in the public interest or for the pro-
tection of investors, as though such inclusion were required by sec-
tion 10 of the Securities Act of 1933, a written statement con-
taining the analysis set forth in the registration statement, of any
indenture provisions with respect to the matters specified in para-
graph (2) of subsection (a) of this section, together with a supple-
mentary analysis, prepared by the Commission, of such provisions
and of the effect thereof, if, in the opinion of the Commission, the
inclusion of such supplementary analysis is necessary or appro-
priate in the public interest or for the protection of investors, and
the Commission so declares by order after notice and, if demanded
by the issuer, opportunity for hearing thereon. Such order shall be
entered prior to the effective date of registration, except that if
opportunity for hearing thereon is demanded by the issuer such
order shall be entered within a reasonable time after such oppor-
tunity for hearing.

(d) The provisions of sections 11, 12, 17, and 24 of the Securi-
ties Act of 1933, and the provisions of sections 323 and 325 of this
title, shall not apply to statements in or omissions from any anal-
ysis required under the provisions of this section or section 306 or
307.

SECURITIES NOT REGISTERED UNDER SECURITIES ACT

SEC. 306. ø77fff¿ (a) In the case of any security which is not
registered under the Securities Act of 1933 and to which this sub-
section is applicable notwithstanding the provisions of section 304,
unless such security has been or is to be issued under an indenture
and an application for qualification is effective as to such inden-
ture, it shall be unlawful for any person, directly or indirectly—

(1) to make use of any means or instruments of transpor-
tation or communication in interstate commerce or of the mails
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to sell such security through the use or medium of any pro-
spectus or otherwise; or

(2) to carry or cause to be carried through the mails or in
interstate commerce, by any means or instruments of transpor-
tation, any such security for the purpose of sale or for delivery
after sale.
(b) In the case of any security which is not registered under

the Securities Act of 1933, but which has been or is to be issued
under an indenture as to which an application for qualification is
effective, it shall be unlawful for any person, directly or
indirectly—

(1) to make use of any means or instruments of transpor-
tation or communication in interstate commerce or of the mails
to carry or transmit any prospectus relating to any such secu-
rity, unless such prospectus, to the extent the Commission may
prescribe by rules and regulations as necessary and appro-
priate in the public interest or for the protection of investors,
includes or is accompanied by a written statement that con-
tains the information specified in subsection (c) of section 305;
or

(2) to carry or to cause to be carried through the mails or
in interstate commerce any such security for the purpose of
sale or for delivery after sale, unless, to the extent the Com-
mission may prescribe by rules and regulations as necessary or
appropriate in the public interest or for the protection of inves-
tors, accompanied or preceded by a written statement that con-
tains the information specified in subsection (c) of section 305.
(c) It shall be unlawful for any person, directly or indirectly,

to make use of any means or instruments of transportation or com-
munication in interstate commerce or of the mails to offer to sell
through the use or medium of any prospectus or otherwise any
security which is not registered under the Securities Act of 1933
and to which this subsection is applicable notwithstanding the pro-
visions of section 304, unless such security has been or is to be
issued under an indenture and an application for qualification has
been filed as to such indenture, or while the application is the sub-
ject of a refusal order or stop order or (prior to qualification) any
public proceeding or examination under section 307(c).

QUALIFICATION OF INDENTURES COVERING SECURITIES NOT REQUIRED
TO BE REGISTERED

SEC. 307. ø77ggg¿ (a) In the case of any security which is not
required to be registered under the Securities Act of 1933 and to
which subsection (a) of section 306 is applicable notwithstanding
the provisions of section 304, an application for qualification of the
indenture under which such security has been or is to be issued
shall be filed with the Commission by the issuer of such security.
Each such application shall be in such form, and shall be signed
in such manner, as the Commission may by rules and regulations
prescribe as necessary or appropriate in the public interest or for
the protection of investors. Each such application shall include the
information and documents required by subsection (a) of section
305. The information and documents required by paragraph (1) of
such subsection with respect to the person designated to act as
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indenture trustee shall be contained in a separate part of such ap-
plication, which part shall be signed by such person. Each such ap-
plication shall also include such of the other information and docu-
ments which would be required to be filed in order to register such
indenture security under the Securities Act of 1933 as the Commis-
sion may by rules and regulations prescribe as necessary or appro-
priate in the public interest or for the protection of investors. An
application may be withdrawn by the applicant at any time prior
to the effective date thereof. Subject to the provisions of section
321, the information and documents contained in or filed with any
application shall be made available to the public under such regu-
lations as the Commission may prescribe, and copies thereof, photo-
static or otherwise, shall be furnished to every applicant therefor
at such reasonable charge as the Commission may prescribe.

(b) The filing with the Commission of an application, or of an
amendment to an application, shall be deemed to have taken place
upon the receipt thereof by the Commission, but, in the case of an
application, only if it is accompanied or preceded by payment to the
Commission of a filing fee in the amount of $100, such payment to
be made in cash or by United States postal money order or certified
or bank check, or in such other medium of payment as the Com-
mission may authorize by rule and regulation.

(c) The provisions of section 8 of the Securities Act of 1933 and
the provisions of subsection (b) of section 305 of this title shall
apply with respect to every such application, as though such appli-
cation were a registration statement filed pursuant to the provi-
sions of such Act.

INTEGRATION OF PROCEDURE WITH SECURITIES ACT AND OTHER ACTS

SEC. 308. ø77hhh¿ (a) The Commission, by such rules and reg-
ulations or orders as it deems necessary or appropriate in the pub-
lic interest or for the protection of investors, shall authorize the fil-
ing of any information or documents required to be filed with the
Commission under this title, or under the Securities Act of 1933,
the Securities Exchange Act of 1934, or the Public Utility Holding
Company Act of 1935, by incorporating by reference any informa-
tion or documents on file with the Commission under this title or
under any such Act.

(b) The Commission, by such rules and regulations or orders as
it deems necessary or appropriate in the public interest or for the
protection of investors, shall provide for the consolidation of appli-
cations, reports, and proceedings under this title with registration
statements, applications, reports, and proceedings under the Secu-
rities Act of 1933, the Securities Exchange Act of 1934, or the Pub-
lic Utility Holding Company Act of 1935.

WHEN QUALIFICATION BECOMES EFFECTIVE; EFFECT OF
QUALIFICATION

SEC. 309. ø77iii¿ (a) The indenture under which a security has
been or is to be issued shall be deemed to have been qualified
under this title—

(1) when registration becomes effective as to such security;
or
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(2) when an application for the qualification of such inden-
ture becomes effective, pursuant to section 307.
(b) After qualification has become effective as to the indenture

under which a security has been or is to be issued, no stop order
shall be issued pursuant to section 8(d) of the Securities Act of
1933, suspending the effectiveness of the registration statement re-
lating to such security or of the application for qualification of such
indenture, except on one or more of the grounds specified in section
8 of such Act, or the failure of the issuer to file an application as
provided for by section 305(b)(2).

(c) The making, amendment, or rescission of a rule, regulation,
or order under the provisions of this title (except to the extent
authorized by subsection (a) of section 314 with respect to rules
and regulations prescribed pursuant to such subsection) shall not
affect the qualification, form, or interpretation of any indenture as
to which qualification became effective prior to the making, amend-
ment, or rescission of such rule, regulation, or order.

(d) No trustee under an indenture which has been qualified
under this title shall be subject to any liability because of any fail-
ure of such indenture to comply with any of the provisions of this
title, or any rule, regulation, or order thereunder.

(e) Nothing in this title shall be construed as empowering the
Commission to conduct an investigation or other proceeding for the
purpose of determining whether the provisions of an indenture
which has been qualified under this title are being complied with,
or to enforce such provisions.

ELIGIBILITY AND DISQUALIFICATION OF TRUSTEE

Persons Eligible for Appointment as Trustee

SEC. 310. ø77jjj¿ (a)(1) There shall at all times be one or more
trustees under every indenture qualified or to be qualified pursu-
ant to this title, at least one of whom shall at all times be a cor-
poration organized and doing business under the laws of the
United States or of any State or Territory or of the District of Co-
lumbia or a corporation or other person permitted to act as trustee
by the Commission (referred to in this title as the institutional
trustee), which (A) is authorized under such laws to exercise cor-
porate trust powers, and (B) is subject to supervision or examina-
tion by Federal, State, Territorial, or District of Columbia author-
ity. The Commission may, pursuant to such rules and regulations
as it may prescribe, or by order on application, permit a corpora-
tion or other person organized and doing business under the laws
of a foreign government to act as sole trustee under an indenture
qualified or to be qualified pursuant to this title, if such corpora-
tion or other person (i) is authorized under such laws to exercise
corporate trust powers, and (ii) is subject to supervision or exam-
ination by authority of such foreign government or a political sub-
division thereof substantially equivalent to supervision or examina-
tion applicable to United States institutional trustees. In pre-
scribing such rules and regulations or making such order, the Com-
mission shall consider whether under such laws, a United States
institutional trustee is eligible to act as sole trustee under an
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indenture relating to securities sold within the jurisdiction of such
foreign government.

(2) Such institutional trustee shall have at all times a com-
bined capital and surplus of a specified minimum amount, which
shall not be less than $150,000. If such institutional trustee pub-
lishes reports of condition at least annually, pursuant to law or to
the requirements of said supervising or examining authority, the
indenture may provide that, for the purposes of this paragraph, the
combined capital and surplus of such trustee shall be deemed to be
its combined capital and surplus as set forth in its most recent re-
port of condition so published.

(3) If the indenture to be qualified requires or permits the
appointment of one or more co-trustees in addition to such institu-
tional trustee, the rights, powers, duties, and obligations conferred
or imposed upon the trustees or any of them shall be conferred or
imposed upon and exercised or performed by such institutional
trustee, or such institutional trustee and such co-trustees jointly,
except to the extent that under any law of any jurisdiction in which
any particular act or acts are to be performed, such institutional
trustee shall be incompetent or unqualified to perform such act or
acts, in which event such rights, powers, duties, and obligations
shall be exercised and performed by such co-trustees.

(4) In the case of certificates of interest or participation, the
indenture trustee or trustees shall have the legal power to exercise
all of the rights, powers, and privileges of a holder of the security
or securities in which such certificates evidence an interest or par-
ticipation.

(5) No obligor upon the indenture securities or person directly
or indirectly controlling, controlled by, or under common control
with such obligor shall serve as trustee upon such indenture securi-
ties.

(b) If any indenture trustee has or shall acquire any conflicting
interest as hereinafter defined—

(i) then, within 90 days after ascertaining that it has such
conflicting interest, and if the default (as defined in the next
sentence) to which such conflicting interest relates has not
been cured or duly waived or otherwise eliminated before the
end of such 90-day period, such trustee shall either eliminate
such conflicting interest or, except as otherwise provided below
in this subsection, resign, and the obligor upon the indenture
securities shall take prompt steps to have a successor ap-
pointed in the manner provided in the indenture;

(ii) in the event that such trustee shall fail to comply with
the provisions of clause (i) of this subsection, such trustee
shall, within 10 days after the expiration of such 90-day pe-
riod, transmit notice of such failure to the indenture security
holders in the manner and to the extent provided in subsection
(c) of section 313; and

(iii) subject to the provisions of subsection (e) of section
315, unless such trustee’s duty to resign is stayed as provided
below in this subsection, any security holder who has been a
bona fide holder of indenture securities for at least six months
may, on behalf of himself and all others similarly situated,
petition any court of competent jurisdiction for the removal of
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such trustee, and the appointment of a successor, if such
trustee fails, after written request thereof by such holder to
comply with the provisions of clause (i) of this subsection.
For the purposes of this subsection, an indenture trustee shall

be deemed to have a conflicting interest if the indenture securities
are in default (as such term is defined in such indenture, but exclu-
sive of any period of grace or requirement of notice) and—

(1) such trustee is trustee under another indenture under
which any other securities, or certificates of interest or partici-
pation in any other securities, of an obligor upon the indenture
securities are outstanding or is trustee for more than one out-
standing series of securities, as hereafter defined, under a sin-
gle indenture of an obligor, unless—

(A) the indenture securities are collateral trust notes
under which the only collateral consists of securities issued
under such other indenture,

(B) such other indenture is a collateral trust indenture
under which the only collateral consists of indenture secu-
rities, or

(C) such obligor has no substantial unmortgaged as-
sets and is engaged primarily in the business of owning,
or of owning and developing and/or operating, real estate,
and the indenture to be qualified and such other indenture
are secured by wholly separate and distinct parcels of real
estate:

Provided, That the indenture to be qualified shall automati-
cally be deemed (unless it is expressly provided therein that
such provision is excluded) to contain a provision excluding
from the operation of this paragraph other series under such
indenture, and any other indenture or indentures under which
other securities, or certificates of interest or participation in
other securities, of such an obligor are outstanding, if—

(i) the indenture to be qualified and any such other
indenture or indentures (and all series of securities
issuable thereunder) are wholly unsecured and rank
equally, and such other indenture or indentures (and such
series) are specifically described in the indenture to be
qualified or are thereafter qualified under this title, unless
the Commission shall have found and declared by order
pursuant to subsection (b) of section 305 or subsection (c)
of section 307 that differences exist between the provisions
of the indenture (or such series) to be qualified and the
provisions of such other indenture or indentures (or such
series) which are so likely to involve a material conflict of
interest as to make it necessary in the public interest or
for the protection of investors to disqualify such trustee
from acting as such under one of such indentures, or

(ii) the issuer shall have sustained the burden of prov-
ing, on application to the Commission and after oppor-
tunity for hearing thereon, that trusteeship under the
indenture to be qualified and such other indenture or
under more than one outstanding series under a single
indenture is not so likely to involve a material conflict of
interest as to make it necessary in the public interest or
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for the protection of investors to disqualify such trustee
from acting as such under one of such indentures or with
respect to such series;
(2) such trustee or any of its directors or executive officers

is an underwriter for an obligor upon the indenture securities;
(3) such trustee directly or indirectly controls or is directly

or indirectly controlled by or is under direct or indirect com-
mon control with an underwriter for an obligor upon the inden-
ture securities;

(4) such trustee or any of its directors or executive officers
is a director, officer, partner, employee, appointee, or rep-
resentative of an obligor upon the indenture securities, or of an
underwriter (other than the trustee itself) for such an obligor
who is currently engaged in the business of underwriting, ex-
cept that—

(A) one individual may be a director and/or an execu-
tive officer of the trustee and a director and/or an execu-
tive officer of such obligor, but may not be at the same
time an executive officer of both the trustee and of such
obligor,

(B) if and so long as the number of directors of the
trustee in office is more than nine, one additional indi-
vidual may be a director and/or an executive officer of the
trustee and a director of such obligor, and

(C) such trustee may be designated by any such obli-
gor or by any underwriter for any such obligor, to act in
the capacity of transfer agent, registrar, custodian, paying
agent, fiscal agent, escrow agent, or depositary, or in any
other similar capacity, or, subject to the provisions of para-
graph (1) of this subsection, to act as trustee, whether
under an indenture or otherwise;
(5) 10 per centum or more of the voting securities of such

trustee is beneficially owned either by an obligor upon the
indenture securities or by any director, partner or executive of-
ficer thereof, or 20 per centum or more of such voting securi-
ties is beneficially owned, collectively by any two or more of
such persons; or 10 per centum or more of the voting securities
of such trustee is beneficially owned either by an underwriter
for any such obligor or by any director, partner, or executive
officer thereof, or is beneficially owned, collectively, by any two
or more such persons;

(6) such trustee is the beneficial owner of, or holds as col-
lateral security for an obligation which is in default as herein-
after defined—

(A) 5 per centum or more of the voting securities, or
10 per centum or more of any other class of security, of an
obligor upon the indenture securities, not including inden-
tures securities and securities issued under any other
indenture under which such trustee is also trustee, or

(B) 10 per centum or more of any class of security of
an underwriter for any such obligor;
(7) such trustee is the beneficial owner of, or holds as col-

lateral security for an obligation which is in default as herein-
after defined, 5 per centum or more of the voting securities of
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any person who, to the knowledge of the trustee, owns 10 per
centum or more of the voting securities of, or controls directly
or indirectly or is under direct or indirect common control with,
an obligor upon the indenture securities;

(8) such trustee is the beneficial owner of, or holds as col-
lateral security for an obligation which is in default as herein-
after defined, 10 per centum or more of any class of security
of any person who, to the knowledge of the trustee, owns 50
per centum or more of the voting securities of an obligor upon
the indenture securities;

(9) such trustee owns, on the date of default upon the
indenture securities (as such term is defined in such indenture
but exclusive of any period of grace or requirement of notice)
or any anniversary of such default while such default upon the
indenture securities remains outstanding, in the capacity of ex-
ecutor, administrator, testamentary or inter vivos trustee,
guardian, committee or conservator, or in any other similar ca-
pacity, an aggregate of 25 per centum or more of the voting
securities, or of any class of security, of any person, the bene-
ficial ownership of a specified percentage of which would have
constituted a conflicting interest under paragraph (6), (7), or
(8) of this subsection. As to any such securities of which the
indenture trustee acquired ownership through becoming execu-
tor, administrator or testamentary trustee of an estate which
include them, the provisions of the preceding sentence shall
not apply for a period of not more than 2 years from the date
of such acquisition, to the extent that such securities included
in such estate do not exceed 25 per centum of such voting secu-
rities or 25 per centum of any such class of security. Promptly
after the dates of any such default upon the indenture securi-
ties and annually in each succeeding year that the indenture
securities remain in default the trustee shall make a check of
its holding of such securities in any of the above-mentioned
capacities as of such dates. If the obligor upon the indenture
securities fails to make payment in full of principal or interest
under such indenture when and as the same becomes due and
payable, and such failure continues for 30 days thereafter, the
trustee shall make a prompt check of its holdings of such secu-
rities in any of the above-mentioned capacities as of the date
of the expiration of such 30-day period, and after such date,
notwithstanding the foregoing provisions of this paragraph, all
such securities so held by the trustee, with sole or joint control
over such securities vested in it, shall be considered as though
beneficially owned by such trustee, for the purposes of para-
graphs (6), (7), and (8) of this subsection; or

(10) except under the circumstances described in para-
graphs (1), (3), (4), (5) or (6) of section 311(b) of this title, the
trustee shall be or shall become a creditor of the obligor.
For purposes of paragraph (1) of this subsection, and of section

316(a) of this title, the term ‘‘series of securities’’ or ‘‘series’’ means
a series, class or group of securities issuable under an indenture
pursuant to whose terms holders of one such series may vote to di-
rect the indenture trustee, or otherwise take action pursuant to a
vote of such holders, separately from holders of another such se-
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ries: Provided, That ‘‘series of securities’’ or ‘‘series’’ shall not in-
clude any series of securities issuable under an indenture if all
such series rank equally and are wholly unsecured.

The specification of percentages in paragraphs (5) to (9), inclu-
sive, of this subsection shall not be construed as indicating that the
ownership of such percentages of the securities of a person is or is
not necessary or sufficient to constitute direct or indirect control for
the purposes of paragraph (3) or (7) of this subsection.

For the purposes of paragraphs (6), (7), (8), and (9) of this
subsection—

(A) the terms ‘‘security’’ and ‘‘securities’’ shall include only
such securities as are generally known as corporate securities,
but shall not include any note or other evidence of indebted-
ness issued to evidence an obligation to repay moneys lent to
a person by one or more banks, trust companies, or banking
firms, or any certificate of interest or participation in any such
note or evidence of indebtedness;

(B) an obligation shall be deemed to be in default when a
default in payment of principal shall have continued for thirty
days or more, and shall not have been cured; and

(C) the indenture trustee shall not be deemed the owner
or holder of (i) any security which it holds as collateral security
(as trustee or otherwise) for any obligation which is not in de-
fault as above defined, or (ii) any security which it holds as col-
lateral security under the indenture to be qualified, irrespec-
tive of any default thereunder, or (iii) any security which it
holds as agent for collection, or as custodian, escrow agent or
depositary, or in any similar representative capacity.
For the purposes of this subsection, the term ‘‘underwriter’’

when used with reference to an obligor upon the indenture securi-
ties means every person who, within one year prior to the time as
of which the determination is made, was an underwriter of any
security of such obligor outstanding at the time of the determina-
tion.

Except in the case of a default in the payment of the principal
of or interest on any indenture security, or in the payment of any
sinking or purchase fund installment, the indenture trustee shall
not be required to resign as provided by this subsection if such
trustee shall have sustained the burden of proving, on application
to the Commission and after opportunity for hearing thereon,
that—

(i) the default under the indenture may be cured or waived
during a reasonable period and under the procedures described
in such application, and

(ii) a stay of the trustee’s duty to resign will not be incon-
sistent with the interests of holders of the indenture securities.
The filing of such an application shall automatically stay the
performance of the duty to resign until the Commission orders
otherwise.
Any resignation of an indenture trustee shall become effective

only upon the appointment of a successor trustee and such succes-
sor’s acceptance of such an appointment.
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Applicability of Section

(c) The Public Utility Holding Company Act of 1935 shall not
be held to establish or authorize the establishment of any stand-
ards regarding the eligibility and qualifications of any trustee or
prospective trustee under an indenture to be qualified under this
title, or regarding the provisions to be included in any such inden-
ture with respect to the eligibility and qualifications of the trustee
thereunder, other than those established by the provisions of this
section.

PREFERENTIAL COLLECTION OF CLAIMS AGAINST OBLIGOR

SEC. 311. ø77kkk¿ (a) Subject to the provisions of subsection
(b) of this section, if the indenture trustee shall be, or shall become,
a creditor, directly or indirectly, secured or unsecured, of an obligor
upon the indenture securities, within three months prior to a de-
fault as defined in the last paragraph of this subsection, or subse-
quent to such a default, then, unless and until such default shall
be cured, such trustee shall set apart and hold in a special account
for the benefit of the trustee individually and the indenture secu-
rity holders—

(1) an amount equal to any and all reductions in the
amount due and owing upon any claim as such creditor in re-
spect of principal or interest, effected after the beginning of
such three months’ period and valid as against such obligor
and its other creditors, except any such reduction resulting
from the receipt or disposition of any property described in
paragraph (2) of this subsection, or from the exercise of any
right of set-off which the trustee could have exercised if a peti-
tion in bankruptcy had been filed by or against such obligor
upon the date of such default; and

(2) all property received in respect of any claim as such
creditor, either as security therefor, or in satisfaction or com-
position thereof, or otherwise, after the beginning of such three
months’ period, or an amount equal to the proceeds of any such
property, if disposed of, subject, however, to the rights, if any,
of such obligor and its other creditors in such property or such
proceeds.
Nothing herein contained shall affect the right of the indenture

trustee—
(A) to retain for its own account (i) payments made on ac-

count of any such claim by any person (other than such obli-
gor) who is liable thereon, and (ii) the proceeds of the bona fide
sale of any such claim by the trustee to a third person, and (iii)
distributions made in cash, securities, or other property in re-
spect of claims filed against such obligor in bankruptcy or re-
ceivership or in proceedings for reorganization pursuant to the
Bankruptcy Act or applicable State law;

(B) to realize, for its own account, upon any property held
by it as security for any such claim, if such property was so
held prior to the beginning of such three months’ period;

(C) to realize, for its own account, but only to the extent
of the claim hereinafter mentioned, upon any property held by
it as security for any such claim, if such claim was created
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after the beginning of such three months’ period and such
property was received as security therefor simultaneously with
the creation thereof, and if the trustee shall sustain the burden
of proving that at the time such property was so received the
trustee had no reasonable cause to believe that a default as de-
fined in the last paragraph of this subsection would occur
within three months; or

(D) to receive payment on any claim referred to in para-
graph (B) or (C), against the release of any property held as
security for such claim as provided in paragraph (B) or (C), as
the case may be, to the extent of the fair value of such prop-
erty.

For the purposes of paragraphs (B), (C), and (D), property sub-
stituted after the beginning of such three months’ period for prop-
erty held as security at the time of such substitution shall, to the
extent of the fair value of the property released, have the same sta-
tus as the property released, and, to the extent that any claim re-
ferred to in any of such paragraphs is created in renewal of or in
substitution for or for the purpose of repaying or refunding any
preexisting claim of the indenture trustee as such creditor, such
claim shall have the same status as such preexisting claim.

If the trustee shall be required to account, the funds and prop-
erty held in such special account and the proceeds thereof shall be
apportioned between the trustee and the indenture security holders
in such manner that the trustee and indenture security holders re-
alize, as a result of payments from such special account and pay-
ments of dividends on claims filed against such obligor in bank-
ruptcy or receivership or in the proceedings for reorganization pur-
suant to the Bankruptcy Act or applicable State law, the same per-
centage of their respective claims, figured before crediting to the
claim of the trustee anything on account of the receipt by it from
such obligor of the funds and property in such special account and
before crediting to the respective claims of the trustee and the
indenture security holders dividends on claims filed against such
obligor in bankruptcy or receivership or in proceedings for reorga-
nization pursuant to the Bankruptcy Act or applicable State law,
but after crediting thereon receipts on account of the indebtedness
represented by their respective claims from all sources other than
from such dividends and from the funds and property so held in
such special account. As used in this paragraph, with respect to
any claim, the term ‘‘dividends’’ shall include any distribution with
respect to such claim, in bankruptcy or receivership or in pro-
ceedings for reorganization pursuant to the Bankruptcy Act or ap-
plicable State law, whether such distribution is made in cash, secu-
rities, or other property, but shall not include any such distribution
with respect to the secured portion, if any, of such claim. The court
in which such bankruptcy, receivership, or proceeding for reorga-
nization is pending shall have jurisdiction (i) to apportion between
the indenture trustee and the indenture security holders, in accord-
ance with the provisions of this paragraph, the funds and property
held in such special account and the proceeds thereof, or (ii) in lieu
of such apportionment, in whole or in part, to give to the provisions
of this paragraph due consideration in determining the fairness of
the distributions to be made to the indenture trustee and the
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indenture security holders with respect to their respective claims,
in which event it shall not be necessary to liquidate or to appraise
the value of any securities or other property held in such special
account or as security for any such claim, or to make a specific allo-
cation of such distributions as between the secured and unsecured
portions of such claims, or otherwise to apply the provisions of this
paragraph as a mathematical formula.

Any indenture trustee who has resigned or been removed after
the beginning of such three months’ period shall be subject to the
provisions of this subsection as though such resignation or removal
had not occurred. Any indenture trustee who has resigned or been
removed prior to the beginning of such three months’ period shall
be subject to the provisions of this subsection if and only if the fol-
lowing conditions exist—

(i) the receipt of property or reduction of claim which
would have given rise to the obligation to account, if such
indenture trustee had continued as trustee, occurred after the
beginning of such three months’ period; and

(ii) such receipt of property or reduction of claim occurred
within three months after such resignation or removal.
As used in this subsection, the term ‘‘default’’ means any fail-

ure to make payment in full of principal or interest, when and as
the same becomes due and payable, under any indenture which has
been qualified under this title, and under which the indenture
trustee is trustee and the person of whom the indenture trustee is
directly or indirectly a creditor is an obligor; and the term ‘‘inden-
ture security holder’’ means all holders of securities outstanding
under any such indenture under which any such default exists. In
any case commenced under the Bankruptcy Act of July 1, 1898, or
any amendment thereto enacted prior to November 6, 1978, all ref-
erences to periods of three months shall be deemed to be references
to periods of four months.

(b) The indenture to be qualified shall automatically be deemed
(unless it is expressly provided therein that any such provision is
excluded) to contain provisions excluding from the operation of sub-
section (a) of this section a creditor relationship arising from—

(1) the ownership or acquisition of securities issued under
any indenture, or any security or securities having a maturity
of one year or more at the time of acquisition by the indenture
trustee;

(2) advances authorized by a receivership or bankruptcy
court of competent jurisdiction, or by the indenture, for the
purpose of preserving the property subject to the lien of the
indenture or of discharging tax liens or other prior liens or
encumbrances on the trust estate, if notice of such advance and
of the circumstances surrounding the making thereof is given
to the indenture security holders, at the time and in the man-
ner provided in the indenture;

(3) disbursements made in the ordinary course of business
in the capacity of trustee under an indenture, transfer agent,
registrar, custodian, paying agent, fiscal agent or depositary, or
other similar capacity;

(4) an indebtedness created as a result of services rendered
or premises rented; or an indebtedness created as a result of
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1 12 U.S.C. 611.

goods or securities sold in a cash transaction as defined in the
indenture;

(5) the ownership of stock or of other securities of a cor-
poration organized under the provisions of section 25(a) of the
Federal Reserve Act, as amended,1 which is directly or indi-
rectly a creditor of an obligor upon the indenture securities; or

(6) the acquisition, ownership, acceptance, or negotiation of
any drafts, bills of exchange, acceptances, or obligations which
fall within the classification of self-liquidating paper as defined
in the indenture.
(c) In the exercise by the Commission of any jurisdiction under

the Public Utility Holding Company Act of 1935 regarding the
issue or sale, by any registered holding company or a subsidiary
company thereof, of any security of such issuer or seller or of any
other company to a person which is trustee under an indenture or
indentures of such issuer or seller or other company, or of a sub-
sidiary or associate company or affiliate of such issuer or seller or
other company (whether or not such indenture or indentures are
qualified or to be qualified under this title), the fact that such
trustee will thereby become a creditor, directly or indirectly, of any
of the foregoing shall not constitute a ground for the Commission
taking adverse action with respect to any application or declara-
tion, or limiting the scope of any rule or regulation which would
otherwise permit such transaction to take effect; but in any case
in which such trustee is trustee under an indenture of the company
of which it will thereby become a creditor, or of any subsidiary
company thereof, this subsection shall not prevent the Commission
from requiring (if such requirement would be authorized under the
provisions of the Public Utility Holding Company Act of 1935) that
such trustee, as such, shall effectively and irrevocably agree in
writing, for the benefit of the holders from time to time of the secu-
rities from time to time outstanding under such indenture, to be
bound by the provisions of this section, subsection (c) of section
315, and, in case of default (as such term is defined in such inden-
ture), subsection (d) of section 315, as fully as though such provi-
sions were included in such indenture. For the purposes of this
subsection the terms ‘‘registered holding company’’, ‘‘subsidiary
company’’, ‘‘associate company’’, and ‘‘affiliate’’ shall have the
respective meanings assigned to such terms in section 2(a) of the
Public Utility Holding Company Act of 1935.

BONDHOLDERS LISTS

SEC. 312. ø77lll¿ (a) Each obligor upon the indenture securities
shall furnish or cause to be furnished to the institutional trustee
thereunder at stated intervals of not more than six months, and at
such other times as such trustee may request in writing, all infor-
mation in the possession or control of such obligor, or of any of its
paying agents, as to the names and addresses of the indenture
security holders, and requiring such trustee to preserve, in as cur-
rent a form as is reasonably practicable, all such information so
furnished to it or received by it in the capacity of paying agent.
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(b) Within five business days after the receipt by the institu-
tional trustee of a written application by any three or more inden-
ture security holders stating that the applicants desire to commu-
nicate with other indenture security holders with respect to their
rights under such indenture or under the indenture securities, and
accompanied by a copy of the form of proxy or other communication
which such applicants propose to transmit, and by reasonable proof
that each such applicant has owned an indenture security for a pe-
riod of at least six months preceding the date of such application,
such institutional trustee shall, at its election, either—

(1) afford to such applicants access to all information so
furnished to or received by such trustee; or

(2) inform such applicants as to the approximate number
of indenture security holders according to the most recent
information so furnished to or received by such trustee, and as
to the approximate cost of mailing to such indenture security
holders the form of proxy or other communication, if any, speci-
fied in such application.

If such trustee shall elect not to afford to such applicants access
to such information, such trustee shall, upon the written request
of such applicants, mail to all such indenture security holders cop-
ies of the form of proxy or other communication which is specified
in such request, with reasonable promptness after a tender to such
trustee of the material to be mailed and of payment, or provision
for the payment, of the reasonable expenses of such mailing, unless
within five days after such tender, such trustee shall mail to such
applicants, and file with the Commission together with a copy of
the material to be mailed, a written statement to the effect that,
in the opinion of such trustee, such mailing would be contrary to
the best interests of the indenture security holders or would be in
violation of applicable law. Such written statement shall specify
the basis of such opinion. After opportunity for hearing upon the
objections specified in the written statement so filed, the Commis-
sion may, and if demanded by such trustee or by such applicants
shall, enter an order either sustaining one or more of such objec-
tions or refusing to sustain any of them. If the Commission shall
enter an order refusing to sustain any of such objections, or if, after
the entry of an order sustaining one or more of such objections, the
Commission shall find, after notice and opportunity for hearing,
that all objections so sustained have been met, and shall enter an
order so declaring, such trustee shall mail copies of such material
to all such indenture security holders with reasonable promptness
after the entry of such order and the renewal of such tender.

(c) The disclosure of any such information as to the names and
addresses of the indenture security holders in accordance with the
provisions of this section, regardless of the source from which such
information was derived, shall not be deemed to be a violation of
any existing law, or of any law hereafter enacted which does not
specifically refer to this section, nor shall such trustee be held
accountable by reason of mailing any material pursuant to a re-
quest made under subsection (b) of this section.
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REPORTS BY INDENTURE TRUSTEE

SEC. 313. ø77mmm¿ (a) The indenture trustee shall transmit
to the indenture security holders as hereinafter provided, at stated
intervals of not more than 12 months, a brief report with respect
to any of the following events which may have occurred within the
previous 12 months (but if no such event has occurred within such
period no report need be transmitted):—

(1) any change to its eligibility and its qualifications under
section 310;

(2) the creation of or any material change to a relationship
specified in paragraph (1) through (10) of section 310(b);

(3) the character and amount of any advances made by it,
as indenture trustee, which remain unpaid on the date of such
report, and for the reimbursement of which it claims or may
claim a lien or charge, prior to that of the indenture securities,
on the trust estate or on property or funds held or collected by
it as such trustee, if such advances so remaining unpaid aggre-
gate more than one-half of 1 per centum of the principal
amount of the indenture securities outstanding on such date;

(4) any change to the amount, interest rate, and maturity
date of all other indebtedness owing to it in its individual ca-
pacity, on the date of such report, by the obligor upon the
indenture securities, with a brief description of any property
held as collateral security therefor, except an indebtedness
based upon a creditor relationship arising in any manner de-
scribed in paragraphs (2), (3), (4), or (6) of subsection 311;

(5) any change to the property and funds physically in its
possession as indenture trustee on the date of such report;

(6) any release, or release and substitution, of property
subject to the lien of the indenture (and the consideration
therefor, if any) which it has not previously reported;

(7) any additional issue of indenture securities which it
has not previously reported; and

(8) any action taken by it in the performance of its duties
under the indenture which it has not previously reported and
which in its opinion materially affects the indenture securities
or the trust estate, except action in respect of a default, notice
of which has been or is to be withheld by it in accordance with
an indenture provision authorized by subsection (b) of section
315.
(b) The indenture trustee shall transmit to the indenture secu-

rity holders as hereinafter provided, within the times hereinafter
specified, a brief report with respect to—

(1) the release, or release and substitution, of property
subject to the lien of the indenture (and the consideration
therefor, if any) unless the fair value of such property, as set
forth in the certificate or opinion required by paragraph (1) of
subsection (d) of section 314, is less than 10 per centum of the
principal amount of indenture securities outstanding at the
time of such release, or such release and substitution, such re-
port to be so transmitted within 90 days after such time; and

(2) the character and amount of any advances made by it
as such since the date of the last report transmitted pursuant
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to the provisions of subsection (a) (or if no such report has yet
been so transmitted, since the date of execution of the inden-
ture), for the reimbursement of which it claims or may claim
a lien or charge, prior to that of the indenture securities, on
the trust estate or on property or funds held or collected by it
as such trustee, and which it has not previously reported pur-
suant to this paragraph, if such advances remaining unpaid at
any time aggregate more than 10 per centum of the principal
amount of indenture securities outstanding at such time, such
report to be so transmitted within 90 days after such time.
(c) Reports pursuant to this section shall be transmitted by

mail—
(1) to all registered holders of indenture securities, as the

names and addresses of such holders appear upon the registra-
tion books of the obligor upon the indenture securities;

(2) to such holders of indenture securities as have, within
the two years preceding such transmission, filed their names
and addresses with the indenture trustee for that purpose; and

(3) except in the case of reports pursuant to subsection (b)
of this section, to all holders of indenture securities whose
names and addresses have been furnished to or received by the
indenture trustee pursuant to section 312.
(d) A copy of each such report shall, at the time of such trans-

mission to indenture security holders, be filed with each stock ex-
change upon which the indenture securities are listed, and also
with the Commission.

REPORTS BY OBLIGOR; EVIDENCE OF COMPLIANCE WITH INDENTURE
PROVISIONS

Periodic Reports

SEC. 314. ø77nnn¿ (a) Each person who, as set forth in the reg-
istration statement or application, is or is to be an obligor upon the
indenture securities covered thereby shall—

(1) file with the indenture trustee copies of the annual re-
ports and of the information, documents, and other reports (or
copies of such portions of any of the foregoing as the Commis-
sion may by rules and regulations prescribe) which such obli-
gor is required to file with the Commission pursuant to section
13 or section 15(d) of the Securities Exchange Act of 1934; or,
if the obligor is not required to file information, documents, or
reports pursuant to either of such sections, then to file with
the indenture trustee and the Commission, in accordance with
rules and regulations prescribed by the Commission, such of
the supplementary and periodic information, documents, and
reports which may be required pursuant to section 13 of the
Securities Exchange Act of 1934, in respect of a security listed
and registered on a national securities exchange as may be
prescribed in such rules and regulations;

(2) file with the indenture trustee and the Commission, in
accordance with rules and regulations prescribed by the Com-
mission, such additional information, documents, and reports
with respect to compliance by such obligor with the conditions
and covenants provided for in the indenture, as may be re-
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quired by such rules and regulations, including, in the case of
annual reports, if required by such rules and regulations, cer-
tificates or opinions of independent public accountants, con-
forming to the requirements of subsection (e) of this section, as
to compliance with conditions or covenants, compliance with
which is subject to verification by accountants, but no such cer-
tificate or opinion shall be required as to any matter specified
in clauses (A), (B), or (C) of paragraph (3) of subsection (c);

(3) transmit to the holders of the indenture securities upon
which such person is an obligor, in the manner and to the ex-
tent provided in subsection (c) of section 313, such summaries
of any information, documents, and reports required to be filed
by such obligor pursuant to the provisions of paragraph (1) or
(2) of this subsection as may be required by rules and regula-
tions prescribed by the Commission; and

(4) furnish to the indenture trustee, not less often than an-
nually, a brief certificate from the principal executive officer,
principal financial officer or principal accounting officer as to
his or her knowledge of such obligor’s compliance with all con-
ditions and covenants under the indenture. For purposes of
this paragraph, such compliance shall be determined without
regard to any period of grace or requirement of notice provided
under the indenture.

The rules and regulations prescribed under this subsection shall be
such as are necessary or appropriate in the public interest or for
the protection of investors, having due regard to the types of inden-
tures, and the nature of the business of the class of obligors af-
fected thereby, and the amount of indenture securities outstanding
under such indentures, and, in the case of any such rules and regu-
lations prescribed after the indentures to which they apply have
been qualified under this title, the additional expense, if any, of
complying with such rules and regulations. Such rules and regula-
tions may be prescribed either before or after qualification becomes
effective as to any such indenture.

Evidence of Recording of Indenture

(b) If the indenture to be qualified is or is to be secured by the
mortgage or pledge of property, the obligor upon the indenture
securities shall furnish to the indenture trustee—

(1) promptly after the execution and delivery of the inden-
ture, an opinion of counsel (who may be of counsel for such ob-
ligor) either stating that in the opinion of such counsel the
indenture has been properly recorded and filed so as to make
effective the lien intended to be created thereby, and reciting
the details of such action, or stating that in the opinion of such
counsel no such action is necessary to make such lien effective;
and

(2) at least annually after the execution and delivery of the
indenture, an opinion of counsel (who may be of counsel for
such obligor) either stating that in the opinion of such counsel
such action has been taken with respect to the recording, fil-
ing, rerecording, and refiling of the indenture as is necessary
to maintain the lien of such indenture, and reciting the details
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of such action, or stating that in the opinion of such counsel
no such action is necessary to maintain such lien.

Evidence of Compliance With Conditions Precedent

(c) The obligor upon the indenture securities shall furnish to
the indenture trustee evidence of compliance with the conditions
precedent, if any, provided for in the indenture (including any cov-
enants compliance with which constitutes a condition precedent)
which relate to the authentication and delivery of the indenture
securities, to the release or the release and substitution of property
subject to the lien of the indenture, to the satisfaction and dis-
charge of the indenture, or to any other action to be taken by the
indenture trustee at the request or upon the application of such ob-
ligor. Such evidence shall consist of the following:

(1) certificates or opinions made by officers of such obligor
who are specified in the indenture, stating that such conditions
precedent have been complied with;

(2) an opinion of counsel (who may be of counsel for such
obligor) stating that in his opinion such conditions precedent
have been complied with; and

(3) in the case of conditions precedent compliance with
which is subject to verification by accountants (such as condi-
tions with respect to the preservation of specified ratios, the
amount of net quick assets, negative-pledge clauses, and other
similar specific conditions), a certificate or opinion of an
accountant, who, in the case of any such conditions precedent
to the authentication and delivery of indenture securities, and
not otherwise, shall be an independent public accountant se-
lected or approved by the indenture trustee in the exercise of
reasonable care, if the aggregate principal amount of such
indenture securities and of other indenture securities authenti-
cated and delivered since the commencement of the then cur-
rent calendar year (other than those with respect to which a
certificate or opinion of an accountant is not required, or with
respect to which a certificate or opinion of an independent pub-
lic accountant has previously been furnished) is 10 per centum
or more of the aggregate amount of the indenture securities at
the time outstanding; but no certificate or opinion need be
made by any person other than an officer or employee of such
obligor who is specified in the indenture, as to (A) dates or pe-
riods not covered by annual reports required to be filed by the
obligor, in the case of conditions precedent which depend upon
a state of facts as of a date or dates or for a period or periods
different from that required to be covered by such annual re-
ports, or (B) the amount and value of property additions, ex-
cept as provided in paragraph (3) of subsection (d), or (C) the
adequacy of depreciation, maintenance, or repairs.

Certificates of Fair Value

(d) If the indenture to be qualified is or is to be secured by the
mortgage or pledge of property or securities, the obligor upon the
indenture securities shall furnish to the indenture trustee a certifi-
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cate or opinion of an engineer, appraiser, or other expert as to the
fair value—

(1) of any property or securities to be released from the
lien of the indenture, which certificate or opinion shall state
that in the opinion of the person making the same the pro-
posed release will not impair the security under such indenture
in contravention of the provisions thereof, and requiring fur-
ther that such certificate or opinion shall be made by an inde-
pendent engineer, appraiser, or other expert, if the fair value
of such property or securities and of all other property or secu-
rities released since the commencement of the then current cal-
endar year, as set forth in the certificates or opinions required
by this paragraph, is 10 per centum or more of the aggregate
principal amount of the indenture securities at the time out-
standing; but such a certificate or opinion of an independent
engineer, appraiser, or other expert shall not be required in
the case of any release of property or securities, if the fair
value thereof as set forth in the certificate or opinion required
by this paragraph is less than $25,000 or less than 1 per cen-
tum of the aggregate principal amount of the indenture securi-
ties at the time outstanding;

(2) to such obligor of any securities (other than indenture
securities and securities secured by a lien prior to the lien of
the indenture upon property subject to the lien of the inden-
ture), the deposit of which with the trustee is to be made the
basis for the authentication and delivery of indenture securi-
ties, the withdrawal of cash constituting a part of the trust es-
tate or the release of property or securities subject to the lien
of the indenture, and requiring further that if the fair value to
such obligor of such securities and of all other such securities
made the basis of any such authentication and delivery, with-
drawal, or release since the commencement of the then current
calendar year, as set forth in the certificates or opinions re-
quired by this paragraph, is 10 per centum or more of the
aggregate principal amount of the indenture securities at the
time outstanding, such certificate or opinion shall be made by
an independent engineer, appraiser, or other expert and, in the
case of the authentication and delivery of indenture securities,
shall cover the fair value to such obligor of all other such secu-
rities so deposited since the commencement of the current cal-
endar year as to which a certificate or opinion of an inde-
pendent engineer, appraiser, or other expert has not previously
been furnished; but such a certificate of an independent engi-
neer, appraiser, or other expert shall not be required with re-
spect to any securities so deposited, if the fair value thereof to
such obligor as set forth in the certificate or opinion required
by this paragraph is less than $25,000 or less than 1 per cen-
tum of the aggregate principal amount of the indenture securi-
ties at the time outstanding; and

(3) to such obligor of any property the subjection of which
to the lien of the indenture is to be made the basis for the
authentication and delivery of indenture securities, the with-
drawal of cash constituting a part of the trust estate, or the
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release of property or securities subject to the lien of the inden-
ture, and requiring further that if—

(A) within six months prior to the date of acquisition
thereof by such obligor, such property has been used or
operated, by a person or persons other than such obligor,
in a business similar to that in which it has been or is to
be used or operated by such obligor, and

(B) the fair value to such obligor of such property as
set forth in such certificate or opinion is not less than
$25,000 and not less than 1 per centum of the aggregate
principal amount of the indenture securities at the time
outstanding,

such certificate or opinion shall be made by an independent
engineer, appraiser, or other expert and, in the case of the
authentication and delivery of indenture securities, shall cover
the fair value to the obligor of any property so used or operated
which has been so subjected to the lien of the indenture since
the commencement of the then current calendar year, and as
to which a certificate or opinion of an independent engineer,
appraiser, or other expert has not previously been furnished.

The indenture to be qualified shall automatically be deemed (un-
less it is expressly provided therein that such provision is excluded)
to provide that any such certificate or opinion may be made by an
officer or employee of the obligor upon the indenture securities who
is duly authorized to make such certificate or opinion by the obligor
from time to time, except in cases in which this subsection requires
that such certificate or opinion be made by an independent person.
In such cases, such certificate or opinion shall be made by an inde-
pendent engineer, appraiser, or other expert selected or approved
by the indenture trustee in the exercise of reasonable care.

Recitals as to Basis of Certificate or Opinion

(e) Each certificate or opinion with respect to compliance with
a condition or covenant provided for in the indenture (other than
certificates provided pursuant to subsection (a)(4) of this section)
shall include (1) a statement that the person making such certifi-
cate or opinion has read such covenant or condition; (2) a brief
statement as to the nature and scope of the examination or inves-
tigation upon which the statements or opinions contained in such
certificate or opinion are based; (3) a statement that, in the opinion
of such person, he has made such examination or investigation as
is necessary to enable him to express an informed opinion as to
whether or not such covenant or condition has been complied with;
and (4) a statement as to whether or not, in the opinion of such
person, such condition or covenant has been complied with.

Parties May Provide for Additional Evidence

(f) Nothing in this section shall be construed either as requir-
ing the inclusion in the indenture to be qualified of provisions that
the obligor upon the indenture securities shall furnish to the inden-
ture trustee any other evidence of compliance with the conditions
and covenants provided for in the indenture than the evidence
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specified in this section, or as preventing the inclusion of such pro-
visions in such indenture, if the parties so agree.

DUTIES AND RESPONSIBILITY OF THE TRUSTEE

Duties Prior to Default

SEC. 315. ø77ooo¿ (a) The indenture to be qualified shall auto-
matically be deemed (unless it is expressly provided therein that
any such provision is excluded) to provide that, prior to default (as
such term is defined in such indenture)—

(1) the indenture trustee shall not be liable except for the
performance of such duties as are specifically set out in such
indenture; and

(2) the indenture trustee may conclusively rely, as to the
truth of the statements and the correctness of the opinions ex-
pressed therein, in the absence of bad faith on the part of such
trustee, upon certificates or opinions conforming to the require-
ments of the indenture;

but the indenture trustee shall examine the evidence furnished to
it pursuant to section 314 to determine whether or not such evi-
dence conforms to the requirements of the indenture.

Notice of Defaults

(b) The indenture trustee shall give to the indenture security
holders, in the manner and to the extent provided in subsection (c)
of section 313, notice of all defaults known to the trustee, within
ninety days after the occurrence thereof: Provided, That such
indenture shall automatically be deemed (unless it is expressly pro-
vided therein that such provision is excluded) to provide that, ex-
cept in the case of default in the payment of the principal of or in-
terest on any indenture security, or in the payment of any sinking
or purchase fund installment, the trustee shall be protected in
withholding such notice if and so long as the board of directors, the
executive committee, or a trust committee of directors and/or
responsible officers, of the trustee in good faith determine that the
withholding of such notice is in the interests of the indenture secu-
rity holders.

Duties of the Trustee in Case of Default

(c) The indenture trustee shall exercise in case of default (as
such term is defined in such indenture) such of the rights and pow-
ers vested in it by such indenture, and to use the same degree of
care and skill in their exercise, as a prudent man would exercise
or use under the circumstances in the conduct of his own affairs.

Responsibility of the Trustee

(d) The indenture to be qualified shall not contain any provi-
sions relieving the indenture trustee from liability for its own neg-
ligent action, its own negligent failure to act, or its own willful mis-
conduct, except that—

(1) such indenture shall automatically be deemed (unless
it is expressly provided therein that any such provision is ex-
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cluded) to contain the provisions authorized by paragraphs (1)
and (2) of subsection (a) of this section;

(2) such indenture shall automatically be deemed (unless
it is expressly provided therein that any such provision is ex-
cluded) to contain provisions protecting the indenture trustee
from liability for any error of judgment made in good faith by
a responsible officer or officers of such trustee, unless it shall
be proved that such trustee was negligent in ascertaining the
pertinent facts; and

(3) such indenture shall automatically be deemed (unless
it is expressly provided therein that any such provision is ex-
cluded) to contain provisions protecting the indenture trustee
with respect to any action taken or omitted to be taken by it
in good faith in accordance with the direction of the holders of
not less than a majority in principal amount of the indenture
securities at the time outstanding (determined as provided in
subsection (a) of section 316) relating to the time, method, and
place of conducting any proceeding for any remedy available to
such trustee, or exercising any trust or power conferred upon
such trustee, under such indenture.

Undertaking for Costs

(e) The indenture to be qualified shall automatically be deemed
(unless it is expressly provided therein that any such provision is
excluded) to contain provisions to the effect that all parties thereto,
including the indenture security holders, agree that the court may
in its discretion require, in any suit for the enforcement of any
right or remedy under such indenture, or in any suit against the
trustee for any action taken or omitted by it as trustee, the filing
by any party litigant in such suit of an undertaking to pay the
costs of such suit, and that such court may in its discretion assess
reasonable costs, including reasonable attorneys’ fees, against any
party litigant in such suit, having due regard to the merits and
good faith of the claims or defenses made by such party litigant:
Provided, That the provisions of this subsection shall not apply to
any suit instituted by such trustee, to any suit instituted by any
indenture security holder, or group of indenture security holders,
holding in the aggregate more than 10 per centum in principal
amount of the indenture securities outstanding, or to any suit insti-
tuted by any indenture security holder for the enforcement of the
payment of the principal of or interest on any indenture security,
on or after the respective due dates expressed in such indenture
security.

DIRECTIONS AND WAIVERS BY BONDHOLDERS; PROHIBITION OF
IMPAIRMENT OF HOLDER’S RIGHT TO PAYMENT

SEC. 316. ø77ppp¿ (a) The indenture to be qualified—
(1) shall automatically be deemed (unless it is expressly

provided therein that any such provision is excluded) to con-
tain provisions authorizing the holders of not less than a ma-
jority in principal amount of the indenture securities or if ex-
pressly specified in such indenture, of any series of securities
at the time outstanding (A) to direct the time, method, and
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place of conducting any proceeding for any remedy available to
such trustee, or exercising any trust or power conferred upon
such trustee, under such indenture, or (B) on behalf of the
holders of all such indenture securities, to consent to the
waiver of any past default and its consequences; or

(2) may contain provisions authorizing the holders of not
less than 75 per centum in principal amount of the indenture
securities or if expressly specified in such indenture, of any se-
ries of securities at the time outstanding to consent on behalf
of the holders of all such indenture securities to the postpone-
ment of any interest payment for a period not exceeding three
years from its due date.

For the purposes of this subsection and paragraph (3) of subsection
(d) of section 315, in determining whether the holders of the re-
quired principal amount of indenture securities have concurred in
any such direction or consent, indenture securities owned by any
obligor upon the indenture securities, or by any person directly or
indirectly controlling or controlled by or under direct or indirect
common control with any such obligor, shall be disregarded, except
that for the purposes of determining whether the indenture trustee
shall be protected in relying on any such direction or consent, only
indenture securities which such trustee knows are so owned shall
be so disregarded.

(b) Notwithstanding any other provision of the indenture to be
qualified, the right of any holder of any indenture security to re-
ceive payment of the principal of and interest on such indenture
security, on or after the respective due dates expressed in such
indenture security, or to institute suit for the enforcement of any
such payment on or after such respective dates, shall not be im-
paired or affected without the consent of such holder, except as to
a postponement of an interest payment consented to as provided in
paragraph (2) of subsection (a), and except that such indenture
may contain provisions limiting or denying the right of any such
holder to institute any such suit, if and to the extent that the insti-
tution or prosecution thereof or the entry of judgment therein
would, under applicable law, result in the surrender, impairment,
waiver, or loss of the lien of such indenture upon any property sub-
ject to such lien.

(c) The obligor upon any indenture qualified under this title
may set a record date for purposes of determining the identity of
indenture security holders entitled to vote or consent to any action
by vote or consent authorized or permitted by subsection (a) of this
section. Unless the indenture provides otherwise, such record date
shall be the later of 30 days prior to the first solicitation of such
consent or the date of the most recent list of holders furnished to
the trustee pursuant to section 312 of this title prior to such solici-
tation.

SPECIAL POWERS OF TRUSTEE; DUTIES OF PAYING AGENTS

SEC. 317. ø77qqq¿ (a) The indenture trustee shall be
authorized—
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(1), 1 in the case of a default in payment of the principal
of any indenture security, when and as the same shall become
due and payable, or in the case of a default in payment of the
interest on any such security, when and as the same shall be-
come due and payable and the continuance of such default for
such period as may be prescribed in such indenture, to recover
judgment, in its own name and as trustee of an express trust,
against the obligor upon the indenture securities for the whole
amount of such principal and interest remaining unpaid; and

(2) to file such proofs of claim and other papers or docu-
ments as may be necessary or advisable in order to have the
claims of such trustee and of the indenture security holders al-
lowed in any judicial proceedings relative to the obligor upon
the indenture securities, its creditors, or its property.
(b) Each paying agent shall hold in trust for the benefit of the

indenture security holders or the indenture trustee all sums held
by such paying agent for the payment of the principal of or interest
on the indenture securities, and shall give to such trustee notice of
any default by any obligor upon the indenture securities in the
making of any such payment.

EFFECT OF PRESCRIBED INDENTURE PROVISIONS

SEC. 318. ø77rrr¿ (a) If any provision of the indenture to be
qualified limits, qualifies, or conflicts with the duties imposed by
operation of subsection (c) of this section, the imposed duties shall
control.

(b) The indenture to be qualified may contain, in addition to
provisions specifically authorized under this title to be included
therein, any other provisions the inclusion of which is not in con-
travention of any provision of this title.

(c) The provisions of sections 310 to and including 317 that im-
pose duties on any person (including provisions automatically
deemed included in an indenture unless the indenture provides
that such provisions are excluded) are a part of and govern every
qualified indenture, whether or not physically contained therein,
shall be deemed retroactively to govern each indenture heretofore
qualified, and prospectively to govern each indenture hereafter
qualified under this title and shall be deemed retroactively to
amend and supersede inconsistent provisions in each such inden-
ture heretofore qualified. The foregoing provisions of this sub-
section shall not be deemed to effect the inclusion (by retroactive
amendment or otherwise) in the text of any indenture heretofore
qualified of any of the optional provisions contemplated by section
310(b)(1), 311(b), 314(d), 315(a), 315(b), 315(d), 315(e), or 316(a)(1).

RULES, REGULATIONS, AND ORDERS

SEC. 319. ø77sss¿ (a) The Commission shall have authority
from time to time to make, issue, amend, and rescind such rules
and regulations and such orders as it may deem necessary or
appropriate in the public interest or for the protection of investors
to carry out the provisions of this title, including rules and regula-
tions defining accounting, technical, and trade terms used in this
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title. Among other things, the Commission shall have authority, (1)
by rules and regulations, to prescribe for the purposes of section
310(b) the method (to be fixed in indentures to be qualified under
this title) of calculating percentages of voting securities and other
securities; (2) by rules and regulations, to prescribe the definitions
of the terms ‘‘cash transaction’’ and ‘‘self-liquidating paper’’ which
shall be included in indentures to be qualified under this title,
which definitions shall include such of the creditor relationships re-
ferred to in paragraphs (4) and (6) of subsection (b) of section 311
as to which the Commission determines that the application of sub-
section (a) of such section is not necessary in the public interest or
for the protection of investors, having due regard for the purposes
of such subsection; and (3) for the purposes of this title, to pre-
scribe the form or forms in which information required in any
statement, application, report, or other document filed with the
Commission shall be set forth. For the purpose of its rules or regu-
lations the Commission may classify persons, securities, inden-
tures, and other matters within its jurisdiction and prescribe dif-
ferent requirements for different classes of persons, securities,
indentures, or matters.

(b) Subject to the provisions of chapter 15 of title 44, United
States Code, and regulations prescribed under the authority
thereof, the rules and regulations of the Commission under this
title shall be effective upon publication in the manner which the
Commission shall prescribe, or upon such later date as may be pro-
vided in such rules and regulations.

(c) No provision of this title imposing any liability shall apply
to any act done or omitted in good faith in conformity with any
rule, regulation, or order of the Commission, notwithstanding that
such rule, regulation, or order may, after such act or omission, be
amended or rescinded or be determined by judicial or other author-
ity to be invalid for any reason.

HEARINGS BY COMMISSION

SEC. 320. ø77ttt¿ Hearings may be public and may be held be-
fore the Commission, any member or members thereof, or any offi-
cer or officers of the Commission designated by it, and appropriate
records thereof shall be kept.

SPECIAL POWERS OF THE COMMISSION

SEC. 321. ø77uuu¿ (a) For the purpose of any investigation or
any other proceeding which, in the opinion of the Commission, is
necessary and proper for the enforcement of this title, any member
of the Commission, or any officer thereof designated by it, is
empowered to administer oaths and affirmations, subpena wit-
nesses, compel their attendance, take evidence, and require the
production of any books, papers, correspondence, memoranda, con-
tracts, agreements, or other records which the Commission deems
relevant or material to the inquiry. Such attendance of witnesses
and the production of any such books, papers, correspondence,
memoranda, contracts, agreements, or other records may be re-
quired from any place in the United States or in any Territory at
any designated place of investigation or hearing. In addition, the
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Commission shall have the powers with respect to investigations
and hearings, and with respect to the enforcement of, and offenses
and violations under, this title and rules and regulations and or-
ders prescribed under the authority thereof, provided in sections
20, 22(b), and 22(c) of the Securities Act of 1933.

(b) The Treasury Department, the Comptroller of the Currency,
the Board of Governors of the Federal Reserve System, the Federal
Reserve Banks, and the Federal Deposit Insurance Corporation are
hereby authorized, under such conditions as they may prescribe, to
make available to the Commission such reports, records, or other
information as they may have available with respect to trustees or
prospective trustees under indentures qualified or to be qualified
under this title, and to make through their examiners or other em-
ployees for the use of the Commission, examinations of such trust-
ees or prospective trustees. Every such trustee or prospective
trustee shall, as a condition precedent to qualification of such
indenture, consent that reports of examinations by Federal, State,
Territorial, or District authorities may be furnished by such
authorities to the Commission upon request therefor.

Notwithstanding any provision of this title, no report, record,
or other information made available to the Commission under this
subsection, no report of an examination made under this subsection
for the use of the Commission, no report of an examination made
of any trustee or prospective trustee by any Federal, State, Terri-
torial, or District authority having jurisdiction to examine or super-
vise such trustee, no report made by any such trustee or prospec-
tive trustee to any such authority, and no correspondence between
any such authority and any such trustee or prospective trustee,
shall be divulged or made known or available by the Commission
or any member, officer, agent, or employee thereof, to any person
other than a member, officer, agent, or employee of the Commis-
sion: Provided, That the Commission may make available to the
Attorney General of the United States, in confidence, any informa-
tion obtained from such records, reports of examination, other re-
ports, or correspondence, and deemed necessary by the Commis-
sion, or requested by him, for the purpose of enabling him to per-
form his duties under this title.

(c) Any investigation of a prospective trustee, or any pro-
ceeding or requirement for the purpose of obtaining information re-
garding a prospective trustee, under any provision of this title,
shall be limited—

(1) to determining whether such prospective trustee is
qualified to act as trustee under the provisions of subsection
(b) of section 310;

(2) to requiring the inclusion in the registration statement
or application of information with respect to the eligibility of
such prospective trustee under paragraph (1) of subsection (a)
of such section 310; and

(3) to requiring the inclusion in the registration statement
or application of the most recent published report of condition
of such prospective trustee, as described in paragraph (2) of
such subsection (a), or, if the indenture does not contain the
provision with respect to combined capital and surplus author-
ized by the last sentence of paragraph (2) of subsection (a) of
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such section 310, to determining whether such prospective
trustee is eligible to act as such under such paragraph (2).
(d) The provisions section 4(b)) of the Securities Exchange Act

of 1934 shall be applicable with respect to the power of the
Commission—

(1) to appoint and fix the compensation of such employees
as may be necessary for carrying out its functions under this
title, and

(2) to lease and allocate such real property as may be nec-
essary for carrying out its functions under this title.

COURT REVIEW OF ORDERS; JURISDICTION OF OFFENSES AND SUITS

SEC. 322. ø77vvv¿ (a) Orders of the Commission under this
title (including orders pursuant to the provisions of sections 305(b)
and 307(c)) shall be subject to review in the same manner, upon
the same conditions, and to the same extent, as provided in section
9 of the Securities Act of 1933, with respect to orders of the Com-
mission under such Act.

(b) Jurisdiction of offenses and violations under, and jurisdic-
tion and venue of suits and actions brought to enforce any liability
or duty created by, this title, or any rules or regulations or orders
prescribed under the authority thereof, shall be as provided in sec-
tion 22(a) of the Securities Act of 1933.

LIABILITY FOR MISLEADING STATEMENTS

SEC. 323. ø77www¿ (a) Any person who shall make or cause
to be made any statement in any application, report, or document
filed with the Commission pursuant to any provisions of this title,
or any rule, regulation, or order thereunder, which statement was
at the time and in the light of the circumstances under which it
was made false or misleading with respect to any material fact, or
who shall omit to state any material fact required to be stated
therein or necessary to make the statements therein not mis-
leading, shall be liable to any person (not knowing that such state-
ment was false or misleading or of such omission) who, in reliance
upon such statement or omission, shall have purchased or sold a
security issued under the indenture to which such application, re-
port, or document relates, for damages caused by such reliance, un-
less the person sued shall prove that he acted in good faith and
had no knowledge that such statement was false or misleading or
of such omission. A person seeking to enforce such liability may sue
at law or in equity in any court of competent jurisdiction. In any
such suit the court may, in its discretion, require an undertaking
for the payment of the costs of such suit and assess reasonable
costs, including reasonable attorneys’ fees, against either party liti-
gant, having due regard to the merits and good faith of the suit or
defense. No action shall be maintained to enforce any liability cre-
ated under this section unless brought within one year after the
discovery of the facts constituting the cause of action and within
three years after such cause of action accrued.

(b) The rights and remedies provided by this title shall be in
addition to any and all other rights and remedies that may exist
under the Securities Act of 1933, or the Securities Exchange Act
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of 1934, or the Public Utility Holding Company Act of 1935, or oth-
erwise at law or in equity; but no person permitted to maintain a
suit for damages under the provisions of this title shall recover,
through satisfaction of judgment in one or more actions, a total
amount in excess of his actual damages on account of the act com-
plained of.

UNLAWFUL REPRESENTATIONS

SEC. 324. ø77xxx¿ It shall be unlawful for any person in offer-
ing, selling, or issuing any security to represent or imply in any
manner whatsoever that any action or failure to act by the Com-
mission in the administration of this title means that the Commis-
sion has in any way passed upon the merits of, or given approval
to, any trustee, indenture or security, or any transaction or trans-
actions therein, or that any such action or failure to act with re-
gard to any statement or report filed with or examined by the Com-
mission pursuant to this title or any rule, regulation, or order
thereunder, has the effect of a finding by the Commission that such
statement or report is true and accurate on its face or that it is not
false or misleading.

PENALTIES 1

SEC. 325. ø77yyy¿ Any person who willfully violates any provi-
sion of this title or any rule, regulation, or order thereunder, or any
person who willfully, in any application, report, or document filed
or required to be filed under the provisions of this title or any rule,
regulation, or order thereunder, makes any untrue statement of a
material fact or omits to state any material fact required to be
stated therein or necessary to make the statements therein not
misleading, shall upon conviction be fined not more than $10,000
or imprisoned not more than five years, or both.

EFFECT ON EXISTING LAW

SEC. 326. ø77zzz¿ Except as otherwise expressly provided,
nothing in this title shall affect (1) the jurisdiction of the Commis-
sion under the Securities Act of 1933, or the Securities Exchange
Act of 1934, or the Public Utility Holding Company Act of 1935,
over any person, security, or contract, or (2) the rights, obligations,
duties, or liabilities of any person under such Acts; nor shall any-
thing in this title affect the jurisdiction of any other commission,
board, agency, or officer of the United States or of any State or
political subdivision of any State, over any person or security,
insofar as such jurisdiction does not conflict with any provision of
this title or any rule, regulation, or order thereunder.

CONTRARY STIPULATIONS VOID

SEC. 327. ø77aaaa¿ Any condition, stipulation, or provision
binding any person to waive compliance with any provision of this
title or with any rule, regulation, or order thereunder shall be void.
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SEPARABILITY OF PROVISIONS

SEC. 328. ø77bbbb¿ If any provision of this title or the applica-
tion of such provision to any person or circumstance shall be held
invalid, the remainder of the title and the application of such provi-
sion to persons or circumstances other than those as to which it is
held invalid shall not be affected thereby.
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INVESTMENT COMPANY ACT OF 1940

(References in brackets ø ¿ are to title 15, United States Code)

AN ACT To provide for the registration and regulation of investment companies and
investment advisers, and for other purposes

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

TITLE I—INVESTMENT COMPANIES

FINDINGS AND DECLARATION OF POLICY

SEC. 1. ø80a–1¿ (a) Upon the basis of facts disclosed by the
record and reports of the Securities and Exchange Commission
made pursuant to section 30 of the Public Utility Holding Company
Act of 1935, and facts otherwise disclosed and ascertained, it is
hereby found that investment companies are affected with a na-
tional public interest in that, among other things—

(1) the securities issued by such companies, which con-
stitute a substantial part of all securities publicly offered, are
distributed, purchased, paid for, exchanged, transferred, re-
deemed, and repurchased by use of the mails and means and
instrumentalities of interstate commerce, and in the case of the
numerous companies which issue redeemable securities this
process of distribution and redemption is continuous;

(2) the principal activities of such companies—investing,
reinvesting, and trading in securities—are conducted by use of
the mails and means and instrumentalities of interstate com-
merce, including the facilities of national securities exchanges,
and constitute a substantial part of all transactions effected in
the securities markets of the Nation;

(3) such companies customarily invest and trade in securi-
ties issued by, and may dominate and control or otherwise af-
fect the policies and management of, companies engaged in
business in interstate commerce;

(4) such companies are media for the investment in the na-
tional economy of a substantial part of the national savings
and may have a vital effect upon the flow of such savings into
the capital markets; and

(5) the activities of such companies, extending over many
States, their use of the instrumentalities of interstate com-
merce and the wide geographic distribution of their security
holders, make difficult, if not impossible, effective State regula-
tion of such companies in the interest of investors.
(b) Upon the basis of facts disclosed by the record and reports

of the Securities and Exchange Commission made pursuant to sec-
tion 30 of the Public Utility Holding Company Act of 1935, and
facts otherwise disclosed and ascertained, it is hereby declared that
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the national public interest and the interest of investors are ad-
versely affected—

(1) when investors purchase, pay for, exchange, receive
dividends upon, vote, refrain from voting, sell, or surrender
securities issued by investment companies without adequate,
accurate, and explicit information, fairly presented, concerning
the character of such securities and the circumstances, policies,
and financial responsibility of such companies and their man-
agement;

(2) when investment companies are organized, operated,
managed, or their portfolio securities are selected, in the inter-
est of directors, officers, investment advisers, depositors, or
other affiliated persons thereof, in the interest of underwriters,
brokers, or dealers, in the interest of special classes of their
security holders, or in the interest of other investment compa-
nies or persons engaged in other lines of business, rather than
in the interest of all classes of such companies’ security hold-
ers;

(3) when investment companies issue securities containing
inequitable or discriminatory provisions, or fail to protect the
preferences and privileges of the holders of their outstanding
securities;

(4) when the control of investment companies is unduly
concentrated through pyramiding or inequitable methods of
control, or is inequitably distributed, or when investment com-
panies are managed by irresponsible persons;

(5) when investment companies, in keeping their accounts,
in maintaining reserves, and in computing their earnings and
the asset value of their outstanding securities, employ unsound
or misleading methods, or are not subjected to adequate inde-
pendent scrutiny;

(6) when investment companies are reorganized, become
inactive, or change the character of their business, or when the
control or management thereof is transferred, without the con-
sent of their security holders;

(7) when investment companies by excessive borrowing
and the issuance of excessive amounts of senior securities in-
crease unduly the speculative character of their junior securi-
ties; or

(8) when investment companies operate without adequate
assets or reserves.

It is hereby declared that the policy and purposes of this title, in
accordance with which the provisions of this title shall be inter-
preted, are to mitigate and, so far as is feasible, to eliminate the
conditions enumerated in this section which adversely affect the
national public interest and the interest of investors.

GENERAL DEFINITIONS

SEC. 2. ø80a–2¿ (a) When used in this title, unless the context
otherwise requires—

(1) ‘‘Advisory board’’ means a board, whether elected or ap-
pointed, which is distinct from the board of directors or board
of trustees, of an investment company, and which is composed
solely of persons who do not serve such company in any other



405 Sec. 2INVESTMENT COMPANY ACT OF 1940

capacity, whether or not the functions of such board are such
as to render its members ‘‘directors’’ within the definition of
that term, which board has advisory functions as to invest-
ments but has no power to determine that any security or
other investment shall be purchased or sold by such company.

(2) ‘‘Affiliated company’’ means a company which is an
affiliated person.

(3) ‘‘Affiliated person’’ of another person means (A) any
person directly or indirectly owning, controlling, or holding
with power to vote, 5 per centum or more of the outstanding
voting securities of such other person; (B) any person 5 per
centum or more of whose outstanding voting securities are di-
rectly or indirectly owned, controlled, or held with power to
vote, by such other person; (C) any person directly or indirectly
controlling, controlled by, or under common control with, such
other person; (D) any officer, director, partner, copartner, or
employee of such other person; (E) if such other person is an
investment company, any investment adviser thereof or any
member of an advisory board thereof; and (F) if such other per-
son is an unincorporated investment company not having a
board of directors, the depositor thereof.

(4) ‘‘Assignment’’ includes any direct or indirect transfer or
hypothecation of a contract or chose in action by the assignor,
or of a controlling block of the assignor’s outstanding voting
securities by a security holder of the assignor; but does not in-
clude an assignment of partnership interests incidental to the
death or withdrawal of a minority of the members of the part-
nership having only a minority interest in the partnership
business or to the admission to the partnership of one or more
members who, after such admission, shall be only a minority
of the members and shall have only a minority interest in the
business.

(5) ‘‘Bank’’ means (A) a depository institution (as defined
in section 3 of the Federal Deposit Insurance Act) or a branch
or agency of a foreign bank (as such terms are defined in sec-
tion 1(b) of the International Banking Act of 1978), (B) a mem-
ber bank of the Federal Reserve System, (C) any other banking
institution or trust company, whether incorporated or not,
doing business under the laws of any State or of the United
States, a substantial portion of the business of which consists
of receiving deposits or exercising fiduciary powers similar to
those permitted to national banks under the authority of the
Comptroller of the Currency, and which is supervised and
examined by State or Federal authority having supervision
over banks, and which is not operated for the purpose of evad-
ing the provisions of this title, and (D) a receiver, conservator,
or other liquidating agent of any institution or firm included
in clause (A), (B), or (C) of this paragraph.

(6) The term ‘‘broker’’ has the same meaning as given in
section 3 of the Securities Exchange Act of 1934, except that
such term does not include any person solely by reason of the
fact that such person is an underwriter for one or more invest-
ment companies.
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(7) ‘‘Commission’’ means the Securities and Exchange
Commission.

(8) ‘‘Company’’ means a corporation, a partnership, an
association, a joint-stock company, a trust, a fund, or any orga-
nized group of persons whether incorporated or not; or any re-
ceiver, trustee in a case under title 11 of the United States
Code or similar official or any liquidating agent for any of the
foregoing, in his capacity as such.

(9) ‘‘Control’’ means the power to exercise a controlling in-
fluence over the management or policies of a company, unless
such power is solely the result of an official position with such
company.

Any person who owns beneficially, either directly or
through one or more controlled companies, more than 25 per
centum of the voting securities of a company shall be presumed
to control such company. Any person who does not so own
more than 25 per centum of the voting securities of any com-
pany shall be presumed not to control such company. A natural
person shall be presumed not to be a controlled person within
the meaning of this title. Any such presumption may be rebut-
ted by evidence, but except as hereinafter provided, shall con-
tinue until a determination to the contrary made by the Com-
mission by order either on its own motion or on application by
an interested person. If an application filed hereunder is not
granted or denied by the Commission within sixty days after
filing thereof, the determination sought by the application
shall be deemed to have been temporarily granted pending
final determination of the Commission thereon. The Commis-
sion, upon its own motion or upon application, may by order
revoke or modify any order issued under this paragraph when-
ever it shall find that the determination embraced in such
original order is no longer consistent with the facts.

(10) ‘‘Convicted’’ includes a verdict, judgment, or plea of
guilty, or a finding of guilt on a plea of nolo contendere, if such
verdict, judgment, plea, or finding has not been reversed, set
aside, or withdrawn, whether or not sentence has been im-
posed.

(11) The term ‘‘dealer’’ has the same meaning as given in
the Securities Exchange Act of 1934, but does not include an
insurance company or investment company.

(12) ‘‘Director’’ means any director of a corporation or any
person performing similar functions with respect to any organi-
zation, whether incorporated or unincorporated, including any
natural person who is a member of a board of trustees of a
management company created as a common-law trust.

(13) ‘‘Employees’ securities company’’ means any invest-
ment company or similar issuer all of the outstanding securi-
ties of which (other than short-term paper) are beneficially
owned (A) by the employees or persons on retainer of a single
employer or of two or more employers each of which is an
affiliated company of the other, (B) by former employees of
such employer or employers, (C) by members of the immediate
family of such employees, persons on retainer, or former em-
ployees, (D) by any two or more of the foregoing classes of per-
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sons, or (E) by such employer or employers together with any
one or more of the foregoing classes of persons.

(14) ‘‘Exchange’’ means any organization, association, or
group of persons, whether incorporated or unincorporated,
which constitutes, maintains, or provides a market place or
facilities for bringing together purchasers and sellers of securi-
ties or for otherwise performing with respect to securities the
functions commonly performed by a stock exchange as that
term is generally understood, and includes the market place
and the market facilities maintained by such exchange.

(15) ‘‘Face-amount certificate’’ means any certificate,
investment contract, or other security which represents an
obligation on the part of its issuer to pay a stated or deter-
minable sum or sums at a fixed or determinable date or dates
more than twenty-four months after the date of issuance, in
consideration of the payment of periodic installments of a
stated or determinable amount (which security shall be known
as a face-amount certificate of the ‘‘installment type’’); or any
security which represents a similar obligation on the part of a
face-amount certificate company, the consideration for which is
the payment of a single lump sum (which security shall be
known as a ‘‘fully paid’’ face-amount certificate).

(16) ‘‘Government security’’ means any security issued or
guaranteed as to principal or interest by the United States, or
by a person controlled or supervised by and acting as an
instrumentality of the Government of the United States pursu-
ant to authority granted by the Congress of the United States;
or any certificate of deposit for any of the foregoing.

(17) ‘‘Insurance company’’ means a company which is orga-
nized as an insurance company, whose primary and predomi-
nant business activity is the writing of insurance or the rein-
suring of risks underwritten by insurance companies, and
which is subject to supervision by the insurance commissioner
or a similar official or agency of a State; or any receiver or
similar official or any liquidating agent for such a company, in
his capacity as such.

(18) ‘‘Interstate commerce’’ means trade, commerce, trans-
portation, or communication among the several States, or be-
tween any foreign country and any State, or between any State
and any place or ship outside thereof.

(19) ‘‘Interested person’’ of another person means—
(A) when used with respect to an investment

company—
(i) any affiliated person of such company,
(ii) any member of the immediate family of any

natural person who is an affiliated person of such com-
pany,

(iii) any interested person of any investment ad-
viser of or principal underwriter for such company,

(iv) any person or partner or employee of any per-
son who at any time since the beginning of the last
two completed fiscal years of such company has acted
as legal counsel for such company,
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(v) any person or any affiliated person of a person
(other than a registered investment company) that, at
any time during the 6-month period preceding the
date of the determination of whether that person or
affiliated person is an interested person, has executed
any portfolio transactions for, engaged in any principal
transactions with, or distributed shares for—

(I) the investment company;
(II) any other investment company having the

same investment adviser as such investment com-
pany or holding itself out to investors as a related
company for purposes of investment or investor
services; or

(III) any account over which the investment
company’s investment adviser has brokerage
placement discretion,
(vi) any person or any affiliated person of a person

(other than a registered investment company) that, at
any time during the 6-month period preceding the
date of the determination of whether that person or
affiliated person is an interested person, has loaned
money or other property to—

(I) the investment company;
(II) any other investment company having the

same investment adviser as such investment com-
pany or holding itself out to investors as a related
company for purposes of investment or investor
services; or

(III) any account for which the investment
company’s investment adviser has borrowing au-
thority,
(vii) any natural person whom the Commission by

order shall have determined to be an interested person
by reason of having had, at any time since the begin-
ning of the last two completed fiscal years of such
company, a material business or professional relation-
ship with such company or with the principal execu-
tive officer of such company or with any other invest-
ment company having the same investment adviser or
principal underwriter or with the principal executive
officer of such other investment company:

Provided, That no person shall be deemed to be an inter-
ested person of an investment company solely by reason of
(aa) his being a member of its board of directors or advi-
sory board or an owner of its securities, or (bb) his mem-
bership in the immediate family of any person specified in
clause (aa) of this proviso; and

(B) when used with respect to an investment adviser
of or principal underwriter for any investment company—

(i) any affiliated person of such investment ad-
viser or principal underwriter,

(ii) any member of the immediate family of any
natural person who is an affiliated person of such
investment advisor or principal underwiter,
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(iii) any person who knowingly has any direct or
indirect beneficial interest in, or who is designated as
trustee, executor, or guardian of any legal interest in,
any security issued either by such investment adviser
or principal underwriter or by a controlling person of
such investment adviser or principal underwriter,

(iv) any person or partner or employee of any per-
son who at any time since the beginning of the last
two completed fiscal years of such investment com-
pany has acted as legal counsel for such investment
adviser or principal underwriter,

(v) any person or any affiliated person of a person
(other than a registered investment company) that, at
any time during the 6-month period preceding the
date of the determination of whether that person or
affiliated person is an interested person, has executed
any portfolio transactions for, engaged in any principal
transactions with, or distributed shares for—

(I) any investment company for which the
investment adviser or principal underwriter
serves as such;

(II) any investment company holding itself out
to investors, for purposes of investment or inves-
tor services, as a company related to any invest-
ment company for which the investment adviser
or principal underwriter serves as such; or

(III) any account over which the investment
adviser has brokerage placement discretion,
(vi) any person or any affiliated person of a person

(other than a registered investment company) that, at
any time during the 6-month period preceding the
date of the determination of whether that person or
affiliated person is an interested person, has loaned
money or other property to—

(I) any investment company for which the
investment adviser or principal underwriter
serves as such;

(II) any investment company holding itself out
to investors, for purposes of investment or inves-
tor services, as a company related to any invest-
ment company for which the investment adviser
or principal underwriter serves as such; or

(III) any account for which the investment ad-
viser has borrowing authority,
(vii) any natural person whom the Commission by

order shall have determined to be an interested person
by reason of having had at any time since the begin-
ning of the last two completed fiscal years of such
investment company a material business or profes-
sional relationship with such investment adviser or
principal underwriter or with the principal executive
officer or any controlling person of such investment
adviser or principal underwriter.
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For the purposes of this paragraph (19), ‘‘member of the
immediate family’’ means any parent, spouse of a parent,
child, spouse of a child, spouse, brother, or sister, and in-
cludes step and adoptive relationships. The Commission
may modify or revoke any order issued under clause (vi)
of subparagaph (A) or (B) of this paragraph whenever it
finds that such order is no longer consistent with the facts.
No order issued pursuant to clause (vi) of subparagraph
(A) or (B) of this paragraph shall become effective until at
least sixty days after the entry thereof, and no such order
shall affect the status of any person for the purposes of
this title or for any other purpose for any period prior to
the effective date of such order.
(20) ‘‘Investment adviser’’ of an investment company

means (A) any person (other than a bona fide officer, director,
trustee, member of an advisory board, or employee of such
company, as such) who pursuant to contract with such com-
pany regularly furnishes advice to such company with respect
to the desirability of investing in, purchasing or selling securi-
ties or other property, or is empowered to determine what
securities or other property shall be purchased or sold by such
company, and (B) any other person who pursuant to contract
with a person described in clause (A) regularly performs sub-
stantially all of the duties undertaken by such person de-
scribed in clause (A); but does not include (i) a person whose
advice is furnished solely through uniform publications distrib-
uted to subscribers thereto, (ii) a person who furnishes only
statistical and other factual information, advice regarding eco-
nomic factors and trends, or advice as to occasional trans-
actions in specific securities, but without generally furnishing
advice or making recommendations regarding the purchase or
sale of securities, (iii) a company furnishing such services at
cost to one or more investment companies, insurance compa-
nies, or other financial institutions, (iv) any person the char-
acter and amount of whose compensation for such services
must be approved by a court, or (v) such other persons as the
Commission may by rules and regulations or order determine
not to be within the intent of this definition.

(21) ‘‘Investment banker’’ means any person engaged in
the business of underwriting securities issued by other per-
sons, but does not include an investment company, any person
who acts as an underwriter in isolated transactions but not as
a part of a regular business, or any person solely by reason of
the fact that such person is an underwriter for one or more
investment companies.

(22) ‘‘Issuer’’ means every person who issues or proposes to
issue any security, or has outstanding any security which it
has issued.

(23) ‘‘Lend’’ includes a purchase coupled with an agree-
ment by the vendor to repurchase; ‘‘borrow’’ includes a sale
coupled with a similar agreement.

(24) ‘‘Majority-owned subsidiary’’ of a person means a com-
pany 50 per centum or more of the outstanding voting securi-
ties of which are owned by such person, or by a company
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which, within the meaning of this paragraph, is a majority-
owned subsidiary of such person.

(25) ‘‘Means or instrumentality of interstate commerce’’ in-
cludes any facility of a national securities exchange.

(26) ‘‘National securities exchange’’ means an exchange
registered under section 6 of the Securities Exchange Act of
1934.

(27) ‘‘Periodic payment plan certificate’’ means (A) any cer-
tificate, investment contract, or other security providing for a
series of periodic payments by the holder, and representing an
undivided interest in certain specified securities or in a unit or
fund of securities purchased wholly or partly with the proceeds
of such payments, and (B) any security the issuer of which is
also issuing securities of the character described in clause (A)
and the holder of which has substantially the same rights and
privileges as those which holders of securities of the character
described in clause (A) have upon completing the periodic pay-
ments for which such securities provide.

(28) ‘‘Person’’ means a natural person or a company.
(29) ‘‘Principal underwriter’’ of or for any investment com-

pany other than a closed-end company, or of any security
issued by such a company, means any underwriter who as
principal purchases from such company, or pursuant to con-
tract has the right (whether absolute or conditional) from time
to time to purchase from such company, any such security for
distribution, or who as agent for such company sells or has the
right to sell any such security to a dealer or to the public or
both, but does not include a dealer who purchases from such
company through a principal underwriter acting as agent for
such company. ‘‘Principal underwriter’’ of or for a closed-end
company or any issuer which is not an investment company, or
of any security issued by such a company or issuer, means any
underwriter who, in connection with a primary distribution of
securities, (A) is in privity of contract with the issuer or an
affiliated person of the issuer; (B) acting alone or in concert
with one or more other persons, initiates or directs the forma-
tion of an underwriting syndicate; or (C) is allowed a rate of
gross commission, spread, or other profit greater than the rate
allowed another underwriter participating in the distribution.

(30) ‘‘Promoter’’ of a company or a proposed company
means a person who, acting alone or in concert with other per-
sons, is initiating or directing, or has within one year initiated
or directed, the organization of such company.

(31) ‘‘Prospectus’’, as used in section 22, means a written
prospectus intended to meet the requirements of section 10(a)
of the Securities Act of 1933 and currently in use. As used else-
where, ‘‘prospectus’’ means a prospectus as defined in the Secu-
rities Act of 1933.

(32) ‘‘Redeemable security’’ means any security, other than
short-term paper, under the terms of which the holder, upon
its presentation to the issuer or to a person designated by the
issuer, is entitled (whether absolutely or only out of surplus)
to receive approximately his proportionate share of the issuer’s
current net assets, or the cash equivalent thereof.
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(33) ‘‘Reorganization’’ means (A) a reorganization under
the supervision of a court of competent jurisdiction; (B) a
merger or consolidation; (C) a sale of 75 per centum or more
in value of the assets of a company; (D) a restatement of the
capital of a company, or an exchange of securities issued by a
company for any of its own outstanding securities; (E) a vol-
untary dissolution or liquidation of a company; (F) a recapital-
ization or other procedure or transaction which has for its pur-
pose the alteration, modification, or elimination of any of the
rights, preferences, or privileges of any class of securities
issued by a company, as provided in its charter or other instru-
ment creating or defining such rights, preferences, and privi-
leges; (G) an exchange of securities issued by a company for
outstanding securities issued by another company or compa-
nies, preliminary to and for the purpose of effecting or consum-
mating any of the foregoing; or (H) any exchange of securities
by a company which is not an investment company for securi-
ties issued by a registered investment company.

(34) ‘‘Sale’’, ‘‘sell’’, ‘‘offer to sell’’, or ‘‘offer for sale’’ includes
every contract of sale or disposition of, attempt or offer to dis-
pose of, or solicitation of an offer to buy, a security or interest
in a security, for value. Any security given or delivered with,
or as a bonus on account of, any purchase of securities or any
other thing, shall be conclusively presumed to constitute a part
of the subject of such purchase and to have been sold for value.

(35) ‘‘Sales load’’ means the difference between the price of
a security to the public and that portion of the proceeds from
its sale which is received and invested or held for investment
by the issuer (or in the case of a unit investment trust, by the
depositor or trustee), less any portion of such difference de-
ducted for trustee’s or custodian’s fee, insurance premiums,
issue taxes, or administrative expenses or fees which are not
properly chargeable to sales or promotional activities. In the
case of a periodic payment plan certificate, ‘‘sales load’’ in-
cludes the sales load on any investment company securities in
which the payments made on such certificate are invested, as
well as the sales load on the certificate itself.

(36) ‘‘Security’’ means any note, stock, treasury stock, secu-
rity future, bond, debenture, evidence of indebtedness, certifi-
cate of interest or participation in any profit-sharing agree-
ment, collateral-trust certificate, preorganization certificate or
subsciption, transferable share, investment contract, voting-
trust certificate, certificate of deposit for a security, fractional
undivided interest in oil, gas, or other mineral rights, any put,
call, straddle, option, or privilege on any security (including a
certificate of deposit) or on any group or index of securities (in-
cluding any interest therein or based on the value thereof), or
any put, call, straddle, option, or privilege entered into on a
national securities exchange relating to foreign currency, or, in
general, any interest or instrument commonly known as a
‘‘security’’, or any certificate of interest or participation in, tem-
porary or interim certificate for, receipt for, guarantee of, or
warrant or right to subscribe to or purchase, any of the fore-
going.
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1 The words ‘‘Philippine Islands’’ were deleted from the definition of the term ‘‘State’’ on the
basis of Presidential Proclamation No. 2695, effective July 4, 1946 (11 F.R. 7517; 60 Stat. 1352),
which granted independence to the Philippine Islands.

(37) ‘‘Separate account’’ means an account established and
maintained by an insurance company pursuant to the laws of
any State or territory of the United States, or of Canada or any
province thereof, under which income, gains and losses,
whether or not realized, from assets allocated to such account,
are, in accordance with the applicable contract, credited to or
charged against such account without regard to other income,
gains, or losses of the insurance company.

(38) ‘‘Short-term paper’’ means any note, draft, bill of ex-
change, or banker’s acceptance payable on demand or having
a maturity at the time of issuance of not exceeding nine
months, exclusive of days of grace, or any renewal thereof pay-
able on demand or having a maturity likewise limited; and
such other classes of securities, of a commercial rather than an
investment character, as the Commission may designate by
rules and regulations.

(39) ‘‘State’’ means any State of the United States, the Dis-
trict of Columbia, Puerto Rico, the Virgin Islands, or any other
possession of the United States.1

(40) ‘‘Underwriter’’ means any person who has purchased
from an issuer with a view to, or sells for an issuer in connec-
tion with, the distribution of any security, or participates or
has a direct or indirect participation in any such undertaking,
or participates or has a participation in the direct or indirect
underwriting of any such undertaking; but such term shall not
include a person whose interest is limited to a commission
from an underwriter or dealer not in excess of the usual and
customary distributor’s or seller’s commission. As used in this
paragraph the term ‘‘issuer’’ shall include, in addition to an
issuer, any person directly or indirectly controlling or con-
trolled by the issuer, or any person under direct or indirect
common control with the issuer. When the distribution of the
securities in respect of which any person is an underwriter is
completed such person shall cease to be an underwriter in re-
spect of such securities or the issuer thereof.

(41) ‘‘Value’’, with respect to assets of registered invest-
ment companies, except as provided in subsection (b) of section
28 of this title, means—

(A) as used in sections 3, 5, and 12 of this title, (i)
with respect to securities owned at the end of the last pre-
ceding fiscal quarter for which market quotations are read-
ily available, the market value at the end of such quarter;
(ii) with respect to other securities and assets owned at the
end of the last preceding fiscal quarter, fair value at the
end of such quarter, as determined in good faith by the
board of directors; and (iii) with respect to securities and
other assets acquired after the end of the last preceding
fiscal quarter, the cost thereof; and

(B) as used elsewhere in this title, (i) with respect to
securities for which market quotations are readily avail-
able, the market value of such securities; and (ii) with re-
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spect to other securities and assets, fair value as deter-
mined in good faith by the board of directors;

in each case as of such time or times as determined pursuant
to this title, and the rules and regulations issued by the Com-
mission hereunder. Notwithstanding the fact that market
quotations for securities issued by controlled companies are
available, the board of directors may in good faith determine
the value of such securities: Provided, That the value so deter-
mined is not in excess of the higher of market value or asset
value of such securities in the case of majority-owned subsidi-
aries, and is not in excess of market value in the case of other
controlled companies.
For purposes of the valuation of those assets of a registered

diversified company which are not subject to the limitations pro-
vided for in section 5(b)(1), the Commission may, by rules and reg-
ulations or orders, permit any security to be carried at cost, if it
shall determine that such procedure is consistent with the general
intent and purposes of this title. For purposes of sections 5 and 12,
in lieu of values determined as provided in clause (A) above, the
Commission shall by rules and regulations permit valuation of
securities at cost or other basis in cases where it may be more con-
venient for such company to make its computations on such basis
by reason of the necessity or desirability of complying with the pro-
visions of any United States revenue laws or rules and regulations
issued thereunder, or the laws or the rules and regulations issued
thereunder of any State in which the securities of such company
may be qualified for sale.

The foregoing definition shall not derogate from the authority
of the Commission with respect to the reports, information, and
documents to be filed with the Commission by any registered com-
pany, or with respect to the accounting policies and principles to
be following by any such company, as provided in sections 8, 30,
and 31.

(42) ‘‘Voting security’’ means any security presently enti-
tling the owner or holder thereof to vote for the election of
directors of a company. A specified percentage of the out-
standing voting securities of a company means such amount of
its outstanding voting securities as entitles the holder or hold-
ers thereof to cast said specified percentage of the aggregate
votes which the holders of all the outstanding voting securities
of such company are entitled to cast. The vote of a majority of
the outstanding voting securities of a company means the vote,
at the annual or a special meeting of the security holders of
such company duly called, (A) of 67 per centum or more of the
voting securities present at such meeting, if the holders of
more than 50 per centum of the outstanding voting securities
of such company are present or represented by proxy; or (B) of
more than 50 per centum of the outstanding voting securities
of such company, whichever is the less.

(43) ‘‘Wholly-owned subsidiary’’ of a person means a com-
pany 95 per centum or more of the outstanding voting securi-
ties of which are owned by such person, or by a company
which, within the meaning of this paragraph, is a wholly-
owned subsidiary of such person.
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(44) ‘‘Securities Act of 1933’’, ‘‘Securities Exchange Act of
1934’’, ‘‘Public Utility Holding Company Act of 1935’’, and
‘‘Trust Indenture Act of 1939’’ means those Acts, respectively,
as heretofore or hereafter amended.

(45) ‘‘Savings and loan association’’ means a savings and
loan association, building and loan association, cooperative
bank, homestead association, or similar institution, which is
supervised and examined by State or Federal authority having
supervision over any such institution, and a receiver, conser-
vator, or other liquidating agent of any such institution.

(46) ‘‘Eligible portfolio company’’ means any issuer which—
(A) is organized under the laws of, and has its prin-

cipal place of business in, any State or States;
(B) is neither an investment company as defined in

section 3 (other than a small business investment company
which is licensed by the Small Business Administration to
operate under the Small Business Investment Act of 1958
and which is a wholly-owned subsidiary of the business
development company) nor a company which would be an
investment company except for the exclusion from the defi-
nition of investment company in section 3(c); and

(C) satisfies one of the following:
(i) it does not have any class of securities with re-

spect to which a member of a national securities ex-
change, broker, or dealer may extend or maintain
credit to or for a customer pursuant to rules or regula-
tions adopted by the Board of Governors of the Federal
Reserve System under section 7 of the Securities Ex-
change Act of 1934;

(ii) it is controlled by a business development com-
pany, either alone or as part of a group acting to-
gether, and such business development company in
fact exercises a controlling influence over the manage-
ment or policies of such eligible portfolio company and,
as a result of such control, has an affiliated person
who is a director of such eligible portfolio company;

(iii) it has total assets of not more than
$4,000,000, and capital and surplus (shareholders’ eq-
uity less retained earnings) of not less than
$2,000,000, except that the Commission may adjust
such amounts by rule, regulation, or order to reflect
changes in 1 or more generally accepted indices or
other indicators for small businesses; or

(iv) it meets such other criteria as the Commission
may, by rule, establish as consistent with the public
interest, the protection of investors, and the purposes
fairly intended by the policy and provisions of this
title.

(47) ‘‘Making available significant managerial assistance’’
by a business development company means—

(A) any arrangement whereby a business development
company, through its directors, officers, employees, or gen-
eral partners, offers to provide, and, if accepted, does so
provide, significant guidance and counsel concerning the
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management, operations, or business objectives and poli-
cies of a portfolio company;

(B) the exercise by a business development company of
a controlling influence over the management or policies of
a portfolio company by the business development company
acting individually or as part of a group acting together
which controls such portfolio company; or

(C) with respect to a small business investment com-
pany licensed by the Small Business Administration to op-
erate under the Small Business Investment Act of 1958,
the making of loans to a portfolio company.

For purposes of subparagraph (A), the requirement that a busi-
ness development company make available significant manage-
rial assistance shall be deemed to be satisfied with respect to
any particular portfolio company where the business develop-
ment company purchases securities of such portfolio company
in conjunction with one or more other persons acting together,
and at least one of the persons in the group makes available
significant managerial assistance to such portfolio company,
except that such requirement will not be deemed to be satisfied
if the business development company, in all cases, makes
available significant managerial assistance solely in the man-
ner described in this sentence.

(48) ‘‘Business development company’’ means any closed-
end company which—

(A) is organized under the laws of, and has its prin-
cipal place of business in, any State or States;

(B) is operated for the purpose of making investments
in securities described in paragraphs (1) through (3) of sec-
tion 55(a), and makes available significant managerial
assistance with respect to the issuers of such securities,
provided that a business development company must make
available significant managerial assistance only with re-
spect to the companies which are treated by such business
development company as satisfying the 70 per centum of
the value of its total assets condition of section 55; and
provided further that a business development company
need not make available significant managerial assistance
with respect to any company described in paragraph
(46)(C)(iii), or with respect to any other company that
meets such criteria as the Commission may by rule, regu-
lation, or order permit, as consistent with the public inter-
est, the protection of investors, and the purposes of this
title; and

(C) has elected pursuant to section 54(a) to be subject
to the provisions of sections 55 through 65.
(49) ‘‘Foreign securities authority’’ means any foreign gov-

ernment or any governmental body or regulatory organization
empowered by a foreign government to administer or enforce
its laws as they relate to securities matters.

(50) ‘‘Foreign financial regulatory authority’’ means any
(A) foreign securities authority, (B) other governmental body or
foreign equivalent of a self-regulatory organization empowered
by a foreign government to administer or enforce its laws relat-
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1 This paragraph was added by section 209(b) of the National Securities Markets Improvement
Act of 1996 (P.L. 104–290; 110 Stat. 3434), enacted October 11, 1996.

Subsection (d)(2) of such section provides as follows:
(d) RULEMAKING REQUIRED.—

* * * * * * *
(2) IDENTIFICATION OF INVESTMENTS.—Not later than 180 days after the date of enactment

of this Act, the Commission shall prescribe rules defining the term, or otherwise identifying,
‘‘investments’’ for purposes of section 2(a)(51) of the Investment Company Act of 1940, as
added by this Act.
Subsection (e) of such section provides the following:
(e) EFFECTIVE DATE.—The amendments made by this section shall take effect on the earlier

of—
(1) 180 days after the date of enactment of this Act; or
(2) the date on which the rulemaking required under subsection (d)(2) is completed.

ing to the regulation of fiduciaries, trusts, commercial lending,
insurance, trading in contracts of sale of a commodity for fu-
ture delivery, or other instruments traded on or subject to the
rules of a contract market, board of trade or foreign equivalent,
or other financial activities, or (C) membership organization a
function of which is to regulate the participation of its mem-
bers in activities listed above.

(51) 1(A) ‘‘Qualified purchaser’’ means—
(i) any natural person (including any person who holds

a joint, community property, or other similar shared own-
ership interest in an issuer that is excepted under section
3(c)(7) with that person’s qualified purchaser spouse) who
owns not less than $5,000,000 in investments, as defined
by the Commission;

(ii) any company that owns not less than $5,000,000 in
investments and that is owned directly or indirectly by or
for 2 or more natural persons who are related as siblings
or spouse (including former spouses), or direct lineal
descendants by birth or adoption, spouses of such persons,
the estates of such persons, or foundations, charitable
organizations, or trusts established by or for the benefit of
such persons;

(iii) any trust that is not covered by clause (ii) and
that was not formed for the specific purpose of acquiring
the securities offered, as to which the trustee or other per-
son authorized to make decisions with respect to the trust,
and each settlor or other person who has contributed as-
sets to the trust, is a person described in clause (i), (ii), or
(iv); or

(iv) any person, acting for its own account or the ac-
counts of other qualified purchasers, who in the
aggregate owns and invests on a discretionary basis, not
less than $25,000,000 in investments.
(B) The Commission may adopt such rules and regulations

applicable to the persons and trusts specified in clauses (i)
through (iv) of subparagraph (A) as it determines are nec-
essary or appropriate in the public interest or for the protec-
tion of investors.

(C) The term ‘‘qualified purchaser’’ does not include a com-
pany that, but for the exceptions provided for in paragraph (1)
or (7) of section 3(c), would be an investment company (here-
after in this paragraph referred to as an ‘‘excepted investment
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1 See also 7 U.S.C. 2, 2a, 6m. [Printed in appendix to this volume.]
2 This subsection was amended by section 209(c) of the National Securities Markets Improve-

ment Act of 1996 (P.L. 104–290; 110 Stat. 3435). See footnote 1 on page 380 concerning the
effective date of such amendments.

company’’), unless all beneficial owners of its outstanding secu-
rities (other than short-term paper), determined in accordance
with section 3(c)(1)(A), that acquired such securities on or be-
fore April 30, 1996 (hereafter in this paragraph referred to as
‘‘pre-amendment beneficial owners’’), and all pre-amendment
beneficial owners of the outstanding securities (other than
short-term paper) of any excepted investment company that,
directly or indirectly, owns any outstanding securities of such
excepted investment company, have consented to its treatment
as a qualified purchaser. Unanimous consent of all trustees,
directors, or general partners of a company or trust referred to
in clause (ii) or (iii) of subparagraph (A) shall constitute con-
sent for purposes of this subparagraph.

(52) The terms ‘‘security future’’ and ‘‘narrow-based secu-
rity index’’ have the same meanings as provided in section
3(a)(55) of the Securities Exchange Act of 1934.
(b) No provision in this title shall apply to, or be deemed to in-

clude, the United States, a State, or any political subdivision of a
State, or any agency, authority, or instrumentality of any one or
more of the foregoing, or any corporation which is wholly owned di-
rectly or indirectly by any one or more of the foregoing, or any offi-
cer, agent, or employee of any of the foregoing acting as such in the
course of his official duty, unless such provision makes specific ref-
erence thereto.

(c) CONSIDERATION OF PROMOTION OF EFFICIENCY, COMPETI-
TION, AND CAPITAL FORMATION.—Whenever pursuant to this title
the Commission is engaged in rulemaking and is required to
consider or determine whether an action is consistent with the pub-
lic interest, the Commission shall also consider, in addition to the
protection of investors, whether the action will promote efficiency,
competition, and capital formation.

DEFINITION OF INVESTMENT COMPANY 1

SEC. 3. ø80a–3¿ (a)(1) 2 When used in this title, ‘‘investment
company’’ means any issuer which—

(A) is or holds itself out as being engaged primarily, or
proposes to engage primarily, in the business of investing, rein-
vesting, or trading in securities;

(B) is engaged or proposes to engage in the business of
issuing face-amount certificates of the installment type, or has
been engaged in such business and has any such certificate
outstanding; or

(C) is engaged or proposes to engage in the business of in-
vesting, reinvesting, owning, holding, or trading in securities,
and owns or proposes to acquire investment securities having
a value exceeding 40 per centum of the value of such issuer’s
total assets (exclusive of Government securities and cash
items) on an unconsolidated basis.
(2) As used in this section, ‘‘investment securities’’ includes all

securities except (A) Government securities, (B) securities issued by
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1 Paragraphs (1) and (2) were amended by section 209(a)(1) through (3) of the National Securi-
ties Markets Improvement Act of 1996 (P.L. 104–290; 110 Stat. 3432–3433). See footnote 1 on
page 380 concerning the effective date of such amendments.

Subsection (d)(1) of such section provides as follows:
(d) RULEMAKING REQUIRED.—

(1) IMPLEMENTATION OF SECTION 3(c)(1)(B).—Not later than 1 year after the date of enact-
ment of this Act, the Commission shall prescribe rules to implement the requirements of
section 3(c)(1)(B) of the Investment Company Act of 1940 (15 U.S.C. 80a–3(c)(1)(B)), as
amended by this section.

employees’ securities companies, and (C) securities issued by ma-
jority-owned subsidiaries of the owner which (i) are not investment
companies, and (ii) are not relying on the exception from the defini-
tion of investment company in paragraph (1) or (7) of subsection
(c).

(b) Notwithstanding paragraph (1)(C) of subsection (a), none of
the following persons is an investment company within the mean-
ing of this title:

(1) Any issuer primarily engaged, directly or through a
wholly-owned subsidiary or subsidiaries, in a business or busi-
nesses other than that of investing, reinvesting, owning, hold-
ing, or trading in securities.

(2) Any issuer which the Commission, upon application by
such issuer, finds and by order declares to be primarily en-
gaged in a business or businesses other than that of investing,
reinvesting, owning, holding, or trading in securities either di-
rectly or (A) through majority-owned subsidiaries or (B)
through controlled companies conducting similar types of busi-
nesses. The filing of an application under this paragraph in
good faith by an issuer other than a registered investment
company shall exempt the applicant for a period of sixty days
from all provisions of this title applicable to investment compa-
nies as such. For cause shown, the Commission by order may
extend such period of exemption for an additional period or pe-
riods. Whenever the Commission, upon its own motion or upon
application, finds that the circumstances which gave rise to the
issuance of an order granting an application under this para-
graph no longer exist, the Commission shall by order revoke
such order.

(3) Any issuer all the outstanding securities of which
(other than short-term paper and directors’ qualifying shares)
are directly or indirectly owned by a company excepted from
the definition of investment company by paragraph (1) or (2)
of this subsection.
(c) Notwithstanding subsection (a), none of the following per-

sons is an investment company within the meaning of this title:
(1) 1 Any issuer whose outstanding securities (other than

short-term paper) are beneficially owned by not more than one
hundred persons and which is not making and does not pres-
ently propose to make a public offering of its securities. Such
issuer shall be deemed to be an investment company for pur-
poses of the limitations set forth in subparagraphs (A)(i) and
(B)(i) of section 12(d)(1) governing the purchase or other acqui-
sition by such issuer of any security issued by any registered
investment company and the sale of any security issued by any
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registered open-end investment company to any such issuer.
For purposes of this paragraph:

(A) Beneficial ownership by a company shall be
deemed to be beneficial ownership by one person, except
that, if the company owns 10 per centum or more of the
outstanding voting securities of the issuer, and is or, but
for the exception provided for in this paragraph or para-
graph (7), would be an investment company, the beneficial
ownership shall be deemed to be that of the holders of
such company’s outstanding securities (other than short-
term paper).

(B) Beneficial ownership by any person who acquires
securities or interests in securities of an issuer described
in the first sentence of this paragraph shall be deemed to
be beneficial ownership by the person from whom such
transfer was made, pursuant to such rules and regulations
as the Commission shall prescribe as necessary or appro-
priate in the public interest and consistent with the protec-
tion of investors and the purposes fairly intended by the
policy and provisions of this title, where the transfer was
caused by legal separation, divorce, death, or other invol-
untary event.
(2) 1(A) Any person primarily engaged in the business of

underwriting and distributing securities issued by other per-
sons, selling securities to customers, acting as broker, and act-
ing as market intermediary, or any one or more of such activi-
ties, whose gross income normally is derived principally from
such business and related activities.

(B) For purposes of this paragraph—
(i) the term ‘‘market intermediary’’ means any person

that regularly holds itself out as being willing contempora-
neously to engage in, and that is regularly engaged in, the
business of entering into transactions on both sides of the
market for a financial contract or one or more such finan-
cial contracts; and

(ii) the term ‘‘financial contract’’ means any arrange-
ment that—

(I) takes the form of an individually negotiated
contract, agreement, or option to buy, sell, lend, swap,
or repurchase, or other similar individually negotiated
transaction commonly entered into by participants in
the financial markets;

(II) is in respect of securities, commodities, cur-
rencies, interest or other rates, other measures of
value, or any other financial or economic interest
similar in purpose or function to any of the foregoing;
and

(III) is entered into in response to a request from
a counter party for a quotation, or is otherwise entered
into and structured to accommodate the objectives of
the counter party to such arrangement.
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1 This paragraph was amended to read as printed by section 209(a)(4) of the National Securi-
ties Markets Improvement Act of 1996 (P.L. 104–290; 110 Stat. 3433). See footnote 1 on page
380 concerning the effective date of such amendments.

(3) Any bank or insurance company; any savings and loan
association, building and loan association, cooperative bank,
homestead association, or similar institution, or any receiver,
conservator, liquidator, liquidating agent, or similar official or
person thereof or therefor; or any common trust fund or similar
fund maintained by a bank exclusively for the collective invest-
ment and reinvestment of moneys contributed thereto by the
bank in its capacity as a trustee, executor, administrator, or
guardian, if—

(A) such fund is employed by the bank solely as an aid
to the administration of trusts, estates, or other accounts
created and maintained for a fiduciary purpose;

(B) except in connection with the ordinary advertising
of the bank’s fiduciary services, interests in such fund are
not—

(i) advertised; or
(ii) offered for sale to the general public; and

(C) fees and expenses charged by such fund are not in
contravention of fiduciary principles established under ap-
plicable Federal or State law.
(4) Any person substantially all of whose business is con-

fined to making small loans, industrial banking, or similar
businesses.

(5) Any person who is not engaged in the business of
issuing redeemable securities, face-amount certificates of the
installment type or periodic payment plan certificates, and who
is primarily engaged in one or more of the following busi-
nesses: (A) Purchasing or otherwise acquiring notes, drafts,
acceptances, open accounts receivable, and other obligations
representing part or all of the sales price of merchandise,
insurance, and services; (B) making loans to manufacturers,
wholesalers, and retailers of, and to prospective purchasers of,
specified merchandise, insurance, and services; and (C) pur-
chasing or otherwise acquiring mortgages and other liens on
and interests in real estate.

(6) Any company primarily engaged, directly or through
majority-owned subsidiaries, in one or more of the businesses
described in paragraphs (3), (4), and (5), or in one or more of
such businesses (from which not less than 25 centum of such
company’s gross income during its last fiscal year was derived)
together with an additional business or businesses other than
investing, reinvesting, owning, holding, or trading in securities.

(7) 1(A) Any issuer, the outstanding securities of which are
owned exclusively by persons who, at the time of acquisition of
such securities, are qualified purchasers, and which is not
making and does not at that time propose to make a public of-
fering of such securities. Securities that are owned by persons
who received the securities from a qualified purchaser as a gift
or bequest, or in a case in which the transfer was caused by
legal separation, divorce, death, or other involuntary event,
shall be deemed to be owned by a qualified purchaser, subject
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to such rules, regulations, and orders as the Commission may
prescribe as necessary or appropriate in the public interest or
for the protection of investors.

(B) Notwithstanding subparagraph (A), an issuer is within
the exception provided by this paragraph if—

(i) in addition to qualified purchasers, outstanding
securities of that issuer are beneficially owned by not more
than 100 persons who are not qualified purchasers, if—

(I) such persons acquired any portion of the secu-
rities of such issuer on or before September 1, 1996;
and

(II) at the time at which such persons initially ac-
quired the securities of such issuer, the issuer was ex-
cepted by paragraph (1); and
(ii) prior to availing itself of the exception provided by

this paragraph—
(I) such issuer has disclosed to each beneficial

owner, as determined under paragraph (1), that future
investors will be limited to qualified purchasers, and
that ownership in such issuer is no longer limited to
not more than 100 persons; and

(II) concurrently with or after such disclosure,
such issuer has provided each beneficial owner, as
determined under paragraph (1), with a reasonable
opportunity to redeem any part or all of their interests
in the issuer, notwithstanding any agreement to the
contrary between the issuer and such persons, for that
person’s proportionate share of the issuer’s net assets.

(C) Each person that elects to redeem under subparagraph
(B)(ii)(II) shall receive an amount in cash equal to that per-
son’s proportionate share of the issuer’s net assets, unless the
issuer elects to provide such person with the option of receiv-
ing, and such person agrees to receive, all or a portion of such
person’s share in assets of the issuer. If the issuer elects to
provide such persons with such an opportunity, disclosure con-
cerning such opportunity shall be made in the disclosure re-
quired by subparagraph (B)(ii)(I).

(D) An issuer that is excepted under this paragraph shall
nonetheless be deemed to be an investment company for pur-
poses of the limitations set forth in subparagraphs (A)(i) and
(B)(i) of section 12(d)(1) relating to the purchase or other acqui-
sition by such issuer of any security issued by any registered
investment company and the sale of any security issued by any
registered open-end investment company to any such issuer.

(E) For purposes of determining compliance with this para-
graph and paragraph (1), an issuer that is otherwise
excepted under this paragraph and an issuer that is otherwise
excepted under paragraph (1) shall not be treated by the Com-
mission as being a single issuer for purposes of determining
whether the outstanding securities of the issuer excepted
under paragraph (1) are beneficially owned by not more than
100 persons or whether the outstanding securities of the issuer
excepted under this paragraph are owned by persons that are
not qualified purchasers. Nothing in this subparagraph shall
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be construed to establish that a person is a bona fide qualified
purchaser for purposes of this paragraph or a bona fide bene-
ficial owner for purposes of paragraph (1).

(8) Any company subject to regulation under the Public
Utility Holding Company Act of 1935.

(9) Any person substantially all of whose business consists
of owning or holding oil, gas, or other mineral royalties or
leases, or fractional interests therein, or certificates of interest
or participation in or investment contracts relative to such roy-
alties, leases, or fractional interests.

(10)(A) Any company organized and operated exclusively
for religious, educational, benevolent, fraternal, charitable, or
reformatory purposes—

(i) no part of the net earnings of which inures to the
benefit of any private shareholder or individual; or

(ii) which is or maintains a fund described in subpara-
graph (B).
(B) For the purposes of subparagraph (A)(ii), a fund is de-

scribed in this subparagraph if such fund is a pooled income
fund, collective trust fund, collective investment fund, or simi-
lar fund maintained by a charitable organization exclusively
for the collective investment and reinvestment of one or more
of the following:

(i) assets of the general endowment fund or other
funds of one or more charitable organizations;

(ii) assets of a pooled income fund;
(iii) assets contributed to a charitable organization in

exchange for the issuance of charitable gift annuities;
(iv) assets of a charitable remainder trust or of any

other trust, the remainder interests of which are irrev-
ocably dedicated to any charitable organization;

(v) assets of a charitable lead trust;
(vi) assets of a trust, the remainder interests of which

are revocably dedicated to or for the benefit of 1 or more
charitable organizations, if the ability to revoke the dedica-
tion is limited to circumstances involving—

(I) an adverse change in the financial cir-
cumstances of a settlor or an income beneficiary of the
trust;

(II) a change in the identity of the charitable orga-
nization or organizations having the remainder inter-
est, provided that the new beneficiary is also a chari-
table organization; or

(III) both the changes described in subclauses (I)
and (II);
(vii) assets of a trust not described in clauses (i)

through (v), the remainder interests of which are revocably
dedicated to a charitable organization, subject to subpara-
graph (C); or

(viii) such assets as the Commission may prescribe by
rule, regulation, or order in accordance with section 6(c).
(C) A fund that contains assets described in clause (vii) of

subparagraph (B) shall be excluded from the definition of an
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investment company for a period of 3 years after the date of
enactment of this subparagraph, but only if—

(i) such assets were contributed before the date which
is 60 days after the date of enactment of this subpara-
graph; and

(ii) such assets are commingled in the fund with assets
described in one or more of clauses (i) through (vi) and
(viii) of subparagraph (B).
(D) For purposes of this paragraph—

(i) a trust or fund is ‘‘maintained’’ by a charitable
organization if the organization serves as a trustee or
administrator of the trust or fund or has the power to re-
move the trustees or administrators of the trust or fund
and to designate new trustees or administrators;

(ii) the term ‘‘pooled income fund’’ has the same mean-
ing as in section 642(c)(5) of the Internal Revenue Code of
1986;

(iii) the term ‘‘charitable organization’’ means an orga-
nization described in paragraphs (1) through (5) of section
170(c) or section 501(c)(3) of the Internal Revenue Code of
1986;

(iv) the term ‘‘charitable lead trust’’ means a trust de-
scribed in section 170(f)(2)(B), 2055(e)(2)(B), or
2522(c)(2)(B) of the Internal Revenue Code of 1986;

(v) the term ‘‘charitable remainder trust’’ means a
charitable remainder annuity trust or a charitable remain-
der unitrust, as those terms are defined in section 664(d)
of the Internal Revenue Code of 1986; and

(vi) the term ‘‘charitable gift annuity’’ means an annu-
ity issued by a charitable organization that is described in
section 501(m)(5) of the Internal Revenue Code of 1986.
(11) Any employee’s stock bonus, pension, or profit-sharing

trust which meets the requirements for qualification under sec-
tion 401 of the Internal Revenue Code of 1986; or any govern-
mental plan described in section 3(a)(2)(C) of the Securities Act
of 1933; or any collective trust fund maintained by a bank con-
sisting solely of assets of such trusts or governmental plans, or
both; or any separate account the assets of which are derived
solely from (A) contributions under pension or profit-sharing
plans which meet the requirements of section 401 of the Inter-
nal Revenue Code of 1986 1 or the requirements for deduction
of the employer’s contribution under section 404(a)(2) of such
Code, 2 (B) contributions under governmental plans in connec-
tion with which interests, participations, or securities are
exempted from the registration provisions of section 5 of the
Securities Act of 1933 by section 3(a)(2)(C) of such Act, and (C)
advances made by an insurance company in connection with
the operation of such separate account.

(12) Any voting trust the assets of which consist exclu-
sively of securities of a single issuer which is not an invest-
ment company.
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(13) Any security holders’ protective committee or similar
issuer having outstanding and issuing no securities other than
certificates of deposit and short-term paper.

(14) Any church plan described in section 414(e) of the In-
ternal Revenue Code of 1986, if, under any such plan, no part
of the assets may be used for, or diverted to, purposes other
than the exclusive benefit of plan participants or beneficiaries,
or any company or account that is—

(A) established by a person that is eligible to establish
and maintain such a plan under section 414(e) of the In-
ternal Revenue Code of 1986; and

(B) substantially all of the activities of which
consist of—

(i) managing or holding assets contributed to such
church plans or other assets which are permitted to be
commingled with the assets of church plans under the
Internal Revenue Code of 1986; or

(ii) administering or providing benefits pursuant
to church plans.

CLASSIFICATION OF INVESTMENT COMPANIES

SEC. 4. ø80a–4¿ For the purposes of this title, investment com-
panies are divided into three principal classes, defined as follows:

(1) ‘‘Face-amount certificate company’’ means an invest-
ment company which is engaged or proposes to engage in the
business of issuing face-amount certificates of the installment
type, or which has been engaged in such business and has any
such certificate outstanding.

(2) ‘‘Unit investment trust’’ means an investment company
which (A) is organized under a trust indenture, contract of cus-
todianship or agency, or similar instrument, (B) does not have
a board of directors, and (C) issues only redeemable securities,
each of which represents an undivided interest in a unit of
specified securities; but does not include a voting trust.

(3) ‘‘Management company’’ means any investment com-
pany other than a face-amount certificate company or a unit
investment trust.

SUBCLASSIFICATION OF MANAGEMENT COMPANIES

SEC. 5. ø80a–5¿ (a) For the purposes of this title, management
companies are divided into open-end and closed-end companies, de-
fined as follows:

(1) ‘‘Open-end company’’ means a management company
which is offering for sale or has outstanding any redeemable
security of which it is the issuer.

(2) ‘‘Closed-end company’’ means any management com-
pany other than an open-end company.
(b) Management companies are further divided into diversified

companies and non-diversified companies, defined as follows:
(1) ‘‘Diversified company’’ means a management company

which meets the following requirements: At least 75 per cen-
tum of the value of its total assets is represented by cash and
cash items (including receivables), Government securities,
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securities of other investment companies, and other securities
for the purposes of this calculation limited in respect of any
one issuer to an amount not greater in value than 5 per cen-
tum of the value of the total assets of such management com-
pany and to not more than 10 per centum of the outstanding
voting securities of such issuer.

(2) ‘‘Non-diversified company’’ means any management
company other than a diversified company.
(c) A registered diversified company which at the time of its

qualification as such meets the requirements of paragraph (1) of
subsection (b) shall not lose its status as a diversified company be-
cause of any subsequent discrepancy between the value of its var-
ious investments and the requirements of said paragraph, so long
as any such discrepancy existing immediately after its acquisition
of any security or other property is neither wholly nor partly the
result of such acquisition.

EXEMPTIONS 1

SEC. 6. ø80a–6¿ (a) The following investment companies are
exempt from the provisions of this title:

(1) Any company organized or otherwise created under the
laws of and having its principal office and place of business in
Puerto Rico,2 the Virgin Islands, or any other possession of the
United States; but such exemption shall terminate if any secu-
rity of which such company is the issuer is offered for sale or
sold after the effective date of this title, by such company or
an underwriter therefor, to a resident of any State other than
the State in which such company is organized.

(2) Any company which since the effective date of this title
or within five years prior to such date has been reorganized
under the supervision of a court of competent jurisdiction, if
(A) such company was not an investment company at the com-
mencement of such reorganization proceedings, (B) at the con-
clusion of such proceedings all outstanding securities of such
company were owned by creditors of such company or by per-
sons to whom such securities were issued on account of credi-
tors’ claims, and (C) more than 50 per centum of the voting
securities of such company, and securities representing more
than 50 per centum of the net asset value of such company, are
currently owned beneficially by not more than twenty-five per-
sons; but such exemption shall terminate if any security of
which such company is the issuer is offered for sale or sold to
the public after the conclusion of such proceedings by the
issuer or by or through any underwriter. For the purposes of
this paragraph, any new company organized as part of the re-
organization shall be deemed the same company as its prede-
cessor; and beneficial ownership shall be determined in the
manner provided in section 3(c)(1).

(3) Any issuer as to which there is outstanding a writing
filed with the Commission by the Federal Savings and Loan
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Insurance Corporation stating that exemption of such issuer
from the provisions of this title is consistent with the public in-
terest and the protection of investors and is necessary or
appropriate by reason of the fact that such issuer holds or pro-
poses to acquire any assets or any product of any assets which
have been segregated (A) from assets of any company which at
the filing of such writing is an insured institution within the
meaning of section 401(a) of the National Housing Act, as here-
tofore or hereafter amended, or (B) as a part of or in connec-
tion with any plan for or condition to the insurance of accounts
of any company by said corporation or the conversion of any
company into a Federal savings and loan association. Any such
writing shall expire when canceled by a writing similarly filed
or at the expiration of two years after the date of its filing,
whichever first occurs; but said corporation may, nevertheless,
before, at, or after the expiration of any such writing file an-
other writing or writings with respect to such issuer.

(4) Any company which prior to March 15, 1940, was and
now is a wholly-owned subsidiary of a registered face-amount
certificate company and was prior to said date and now is orga-
nized and operating under the insurance laws of any State and
subject to supervision and examination by the insurance com-
missioner thereof, and which prior to March 15, 1940, was and
now is engaged, subject to such laws, in business substantially
all of which consists of issuing and selling only to residents of
such State and investing the proceeds from, securities pro-
viding for or representing participations or interests in intan-
gible assets consisting of mortgages or other liens on real es-
tate or notes or bonds secured thereby or in a fund or deposit
of mortgages or other liens on real estate or notes or bonds se-
cured thereby or having outstanding such securities so issued
and sold.

(5)(A) Any company that is not engaged in the business of
issuing redeemable securities, the operations of which are sub-
ject to regulation by the State in which the company is orga-
nized under a statute governing entities that provide financial
or managerial assistance to enterprises doing business, or pro-
posing to do business, in that State if—

(i) the organizational documents of the company state
that the activities of the company are limited to the pro-
motion of economic, business, or industrial development in
the State through the provision of financial or managerial
assistance to enterprises doing business, or proposing to do
business, in that State, and such other activities that are
incidental or necessary to carry out that purpose;

(ii) immediately following each sale of the securities of
the company by the company or any underwriter for the
company, not less than 80 percent of the securities of the
company being offered in such sale, on a class-by-class
basis, are held by persons who reside or who have a sub-
stantial business presence in that State;

(iii) the securities of the company are sold, or proposed
to be sold, by the company or by any underwriter for the
company, solely to accredited investors, as that term is de-
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fined in section 2(a)(15) of the Securities Act of 1933, or to
such other persons that the Commission, as necessary or
appropriate in the public interest and consistent with the
protection of investors, may permit by rule, regulation, or
order; and

(iv) the company does not purchase any security
issued by an investment company or by any company that
would be an investment company except for the exclusions
from the definition of the term ‘‘investment company’’
under paragraph (1) or (7) of section 3(c), other than—

(I) any debt security that is rated investment
grade by not less than 1 nationally recognized statis-
tical rating organization; or

(II) any security issued by a registered open-end
investment company that is required by its investment
policies to invest not less than 65 percent of its total
assets in securities described in subclause (I) or securi-
ties that are determined by such registered open-end
investment company to be comparable in quality to
securities described in subclause (I).

(B) Notwithstanding the exemption provided by this para-
graph, section 9 (and, to the extent necessary to enforce section
9, sections 38 through 51) shall apply to a company described
in this paragraph as if the company were an investment com-
pany registered under this title.

(C) Any company proposing to rely on the exemption pro-
vided by this paragraph shall file with the Commission a noti-
fication stating that the company intends to do so, in such form
and manner as the Commission may prescribe by rule.

(D) Any company meeting the requirements of this para-
graph may rely on the exemption provided by this paragraph
upon filing with the Commission the notification required by
subparagraph (C), until such time as the Commission deter-
mines by order that such reliance is not in the public interest
or is not consistent with the protection of investors.

(E) The exemption provided by this paragraph may be sub-
ject to such additional terms and conditions as the Commission
may by rule, regulation, or order determine are necessary or
appropriate in the public interest or for the protection of inves-
tors.
(b) Upon application by any employees’ security company, the

Commission shall by order exempt such company from the provi-
sions of this title and of the rules and regulations hereunder, if and
to the extent that such exemption is consistent with the protection
of investors. In determining the provisions to which such an order
of exemption shall apply, the Commission shall give due weight,
among other things, to the form of organization and the capital
structure of such company, the persons by whom its voting securi-
ties, evidences of indebtedness, and other securities are owned and
controlled, the prices at which securities issued by such company
are sold and the sales load thereon, the disposition of the proceeds
of such sales, the character of the securities in which such proceeds
are invested, and any relationship between such company and the
issuer of any such security.
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(c) The Commission, by rules and regulations upon its own mo-
tion, or by order upon application, may conditionally or uncondi-
tionally exempt any person, security, or transaction, or any class
or classes of persons, securities, or transactions, from any provision
or provisions of this title or of any rule or regulation thereunder,
if and to the extent that such exemption is necessary or appro-
priate in the public interest and consistent with the protection of
investors and the purposes fairly intended by the policy and provi-
sions of this title.

(d) The Commission, by rules and regulations or order, shall
exempt a closed-end investment company from any or all provisions
of this title, but subject to such terms and conditions as may be
necessary or appropriate in the public interest or for the protection
of investors, if—

(1) the aggregate sums received by such company from the
sale of all its outstanding securities, plus the aggregate offer-
ing price of all securities of which such company is the issuer
and which it proposes to offer for sale, do not exceed
$10,000,000, or such other amount as the Commission may set
by rule, regulation, or order;

(2) no security of which such company is the issuer has
been or is proposed to be sold by such company or any under-
writer therefor, in connection with a public offering, to any per-
son who is not a resident of the State under the laws of which
such company is organized or otherwise created; and

(3) such exemption is not contrary to the public interest or
inconsistent with the protection of investors.
(e) If, in connection with any rule, regulation, or order under

this section exempting any investment company from any provision
of section 7, the Commission deems it necessary or appropriate in
the public interest or for the protection of investors that certain
specified provisions of this title pertaining to registered investment
companies shall be applicable in respect of such company, the pro-
visions so specified shall apply to such company, and to other per-
sons in their transactions and relations with such company, as
though such company were a registered investment company.

(f) Any closed-end company which—
(1) elects to be treated as a business development company

pursuant to section 54; or
(2) would be excluded from the definition of an investment

company by section 3(c)(1), except that it presently proposes to
make a public offering of its securities as a business develop-
ment company, and has notified the Commission, in a form
and manner which the Commission may, by rule, prescribe,
that it intends in good faith to file, within 90 days, a notifica-
tion of election to become subject to the provisions of sections
55 through 65,

shall be exempt from sections 1 through 53, except to the extent
provided in sections 59 through 65.

TRANSACTIONS BY UNREGISTERED INVESTMENT COMPANIES

SEC. 7. ø80a–7¿ (a) No investment company organized or oth-
erwise created under the laws of the United States or of a State
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and having a board of directors, unless registered under section 8,
shall directly or indirectly—

(1) offer for sale, sell, or deliver after sale, by the use of
the mails or any means or instrumentality of interstate com-
merce, any security or any interest in a security, whether the
issuer of such security is such investment company or another
person; or offer for sale, sell, or deliver after sale any such
security or interest, having reason to believe that such security
or interest will be made the subject of a public offering by use
of the mails or any means or instrumentality of interstate com-
merce;

(2) purchase, redeem, retire, or otherwise acquire or at-
tempt to acquire, by use of the mails or any means or instru-
mentality of interstate commerce, any security or any interest
in a security, whether the issuer of such security is such
investment company or another person;

(3) control any investment company which does any of the
acts enumerated in paragraphs (1) and (2);

(4) engage in any business in interstate commerce; or
(5) control any company which is engaged in any business

in interstate commerce.
The provisions of this subsection (a) shall not apply to transactions
of an investment company which are merely incidental to its dis-
solution.

(b) No depositor or trustee of or underwriter for any invest-
ment company, organized or otherwise created under the laws of
the United States or of a State and not having a board of directors,
unless such company is registered under section 8 or exempt under
section 6, shall directly or indirectly—

(1) offer for sale, sell, or deliver after sale, by use of the
mails or any means or instrumentality of interstate commerce,
any security or any interest in a security of which such com-
pany is the issuer; or offer for sale, sell, or deliver after sale
any such security or interest, having reason to believe that
such security or interest will be made the subject of a public
offering by use of the mails or any means or instrumentality
of interstate commerce;

(2) purchase, redeem, or otherwise acquire or attempt to
acquire, by use of the mails or any means or instrumentality
of interstate commerce, any security or any interest in a secu-
rity of which such company is the issuer; or

(3) sell or purchase for the account of such company, by
use of the mails or any means or instrumentality of interstate
commerce, any security or interest in a security, by whomever
issued.

The provisions of this subsection (b) shall not apply to transactions
which are merely incidental to the dissolution of an investment
company.

(c) No promoter of a proposed investment company, and no
underwriter for such a promoter, shall make use of the mails or
any means or instrumentality of interstate commerce, directly or
indirectly, to offer for sale, sell, or deliver after sale, in connection
with a public offering, any preorganization certificate or subscrip-
tion for such a company.
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(d) No investment company, unless organized or otherwise cre-
ated under the laws of the United States or of a State, and no de-
positor or trustee of or underwriter for such a company not so orga-
nized or created, shall make use of the mails or any means or
instrumentality of interstate commerce, directly or indirectly, to
offer for sale, sell, or deliver after sale, in connection with a public
offering, any security of which such company is the issuer. Not-
withstanding the provisions of this subsection and of section 8(a),
the Commission is authorized, upon application by an investment
company organized or otherwise created under the laws of a foreign
country, to issue a conditional or unconditional order permitting
such company to register under this title and to make a public of-
fering of its securities by use of the mails and means or instrumen-
talities of interstate commerce, if the Commission finds that, by
reason of special circumstances or arrangements, it is both legally
and practically feasible effectively to enforce the provisions of this
title against such company and that the issuance of such order is
otherwise consistent with the public interest and the protection of
investors.

(e) DISCLOSURE BY EXEMPT CHARITABLE ORGANIZATIONS.—
Each fund that is excluded from the definition of an investment
company under section 3(c)(10)(B) of this Act shall provide, to each
donor to such fund, at the time of the donation or within 90 days
after the date of enactment of this subsection, whichever is later,
written information describing the material terms of the operation
of such fund.

REGISTRATION OF INVESTMENT COMPANIES

SEC. 8. ø80a–8¿ (a) Any investment company organized or oth-
erwise created under the laws of the United States or of a State
may register for the purposes of this title by filing with the Com-
mission a notification of registration, in such form as the Commis-
sion shall by rules and regulations prescribe as necessary or appro-
priate in the public interest or for the protection of investors. An
investment company shall be deemed to be registered upon receipt
by the Commission of such notification of registration.

(b) Every registered investment company shall file with the
Commission, within such reasonable time after registration as the
Commission shall fix by rules and regulations, an original and such
copies of a registration statement, in such form and containing
such of the following information and documents as the Commis-
sion shall by rules and regulations prescribe as necessary or appro-
priate in the public interest or for the protection of investors:

(1) a recital of the policy of the registrant in respect of
each of the following types of activities, such recital consisting
in each case of a statement whether the registrant reserves
freedom of action to engage in activities of such type, and if
such freedom of action is reserved, a statement briefly indi-
cating, insofar as is practicable, the extent to which the reg-
istrant intends to engage therein: (A) the classification and
subclassifications, as defined in sections 4 and 5, within which
the registrant proposes to operate; (B) borrowing money; (C)
the issuance of senior securities; (D) engaging in the business
of underwriting securities issued by other persons; (E) concen-
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trating investments in a particular industry or group of indus-
tries; (F) the purchase and sale of real estate and commodities,
or either of them; (G) making loans to other persons; and (H)
portfolio turn-over (including a statement showing the aggre-
gate dollar amount of purchases and sales of portfolio securi-
ties, other than Government securities, in each of the last
three full fiscal years preceding the filing of such registration
statement);

(2) a recital of all investment policies of the registrant, not
enumerated in paragraph (1), which are changeable only if
authorized by shareholder vote;

(3) a recital of all policies of the registrant, not enumer-
ated in paragraphs (1) and (2), in respect of matters which the
registrant deems matters of fundamental policy;

(4) the name and address of each affiliated person of the
registrant; the name and principal address of every company,
other than the registrant, of which each such person is an offi-
cer, director, or partner; a brief statement of the business expe-
rience for the preceding five years of each officer and director
of the registrant; and

(5) the information and documents which would be re-
quired to be filed in order to register under the Securities Act
of 1933 and the Securities Exchange Act of 1934 all securities
(other than short-term paper) which the registrant has out-
standing or proposes to issue.
(c) The Commission shall make provision, by permissive rules

and regulations or order, for the filing of the following, or so much
of the following as the Commission may designate, in lieu of the
information and documents required pursuant to subsection (b):

(1) copies of the most recent registration statement filed by
the registrant under the Securities Act of 1933 and currently
effective under such Act, or if the registrant has not filed such
a statement, copies of a registration statement filed by the reg-
istrant under the Securities Exchange Act of 1934 and cur-
rently effective under such Act;

(2) copies of any reports filed by the registrant pursuant
to section 13 or 15(d) of the Securities Exchange Act of 1934;
and

(3) a report containing reasonably current information re-
garding the matters included in copies filed pursuant to para-
graphs (1) and (2), and such further information regarding
matters not included in such copies as the Commission is
authorized to require under subsection (b).
(d) If the registrant is a unit investment trust substantially all

of the assets of which are securities issued by another registered
investment company, the Commission is authorized to prescribe for
the registrant, by rules and regulations or order, a registration
statement which eliminates inappropriate duplication of informa-
tion contained in the registration statement filed under this section
by such other investment company.

(e) If it appears to the Commission that a registered invest-
ment company has failed to file the registration statement required
by this section or a report required pursuant to section 30 (a) or
(b), or has filed such a registration statement or report but omitted
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therefrom material facts required to be stated therein, or has filed
such a registration statement or report in violation of section 34(b),
the Commission shall notify such company by registered mail or by
certified mail of the failure to file such registration statement or
report, or of the respects in which such registration statement or
report appears to be materially incomplete or misleading, as the
case may be, and shall fix a date (in no event earlier than thirty
days after the mailing of such notice) prior to which such company
may file such registration statement or report or correct the same.
If such registration statement or report is not filed or corrected
within the time so fixed by the Commission or any extension
thereof, the Commission, after appropriate notice and opportunity
for hearing, and upon such conditions and with such exemptions as
it deems appropriate for the protection of investors, may by order
suspend the registration of such company until such statement or
report is filed or corrected, or may by order revoke such registra-
tion, if the evidence establishes—

(1) that such company has failed to file a registration
statement required by this section or a report required pursu-
ant to section 30 (a) or (b), or has filed such a registration
statement or report but omitted therefrom material facts re-
quired to be stated therein, or has filed such a registration
statement or report in violation of section 34(b); and

(2) that such suspension or revocation is in the public in-
terest.
(f) Whenever the Commission, on its own motion or upon appli-

cation, finds that a registered investment company has ceased to
be an investment company, it shall so declare by order and upon
the taking effect of such order the registration of such company
shall cease to be in effect. If necessary for the protection of inves-
tors, an order under this subsection may be made upon appropriate
conditions. The Commission’s denial of any application under this
subsection shall be by order.

INELIGIBILITY OF CERTAIN AFFILIATED PERSONS AND UNDERWRITERS

SEC. 9. ø80a–9¿ (a) It shall be unlawful for any of the following
persons to serve or act in the capacity of employee, officer, director,
member of an advisory board, investment adviser, or depositor of
any registered investment company, or principal underwriter for
any registered open-end company, registered unit investment trust,
or registered face-amount certificate company:

(1) any person who within 10 years has been convicted of
any felony or misdemeanor involving the purchase or sale of
any security or arising out of such person’s conduct as an
underwriter, broker, dealer, investment adviser, municipal
securities dealer, government securities broker, government
securities dealer, bank, transfer agent, or entity or person re-
quired to be registered under the Commodity Exchange Act, or
as an affiliated person, salesman, or employee of any invest-
ment company, bank, insurance company, or entity or person
required to be registered under the Commodity Exchange Act;

(2) any person who, by reason of any misconduct, is perma-
nently or temporarily enjoined by order, judgment, or decree of
any court of competent jurisdiction from acting as an under-
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writer, broker, dealer, investment adviser, municipal securities
dealer, government securities broker, government securities
dealer, bank, transfer agent, or entity or person required to be
registered under the Commodity Exchange Act, or as an affili-
ated person, salesman, or employee of any investment com-
pany, bank, insurance company, or entity or person required to
be registered under the Commodity Exchange Act, or from en-
gaging in or continuing any conduct or practice in connection
with any such activity or in connection with the purchase or
sale of any security; or

(3) a company any affiliated person of which is ineligible,
by reason of paragraph (1) or (2), to serve or act in the fore-
going capacities.

For the purposes of paragraphs (1), (2), and (3) of this subsection,
the term ‘‘investment adviser’’ shall include an investment adviser
as defined in title II of this Act.

(b) The Commission may, after notice and opportunity for hear-
ing, by order prohibit, conditionally or unconditionally, either per-
manently or for such period of time as it in its discretion shall
deem appropriate in the public interest, any person from serving
or acting as an employee, officer, director, member of an advisory
board, investment adviser or depositor of, or principal underwriter
for, a registered investment company or affiliated person of such
investment adviser, depositor, or principal underwriter, if such
person—

(1) has willfully made or caused to be made in any reg-
istration statement, application or report filed with the Com-
mission under this title any statement which was at the time
and in the light of the circumstances under which it was made
false or misleading with respect to any material fact, or has
omitted to state in any such registration statement, applica-
tion, or report any material fact which was required to be
stated therein;

(2) has willfully violated any provision of the Securities Act
of 1933, or of the Securities Exchange Act of 1934, or of title
II of this Act, or of this title, or of the Commodity Exchange
Act, or of any rule or regulation under any of such statutes;

(3) has willfully aided, abetted, counseled, commanded, in-
duced, or procured the violation by any other person of the
Securities Act of 1933, or of the Securities Exchange Act of
1934, or of title II of this Act, or of this title, or of the Com-
modity Exchange Act, or of any rule or regulation under any
of such statutes;

(4) has been found by a foreign financial regulatory au-
thority to have—

(A) made or caused to be made in any application for
registration or report required to be filed with a foreign
securities authority, or in any proceeding before a foreign
securities authority with respect to registration, any state-
ment that was at the time and in light of the cir-
cumstances under which it was made false or misleading
with respect to any material fact, or has omitted to state
in any application or report to a foreign securities author-
ity any material fact that is required to be stated therein;
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(B) violated any foreign statute or regulation regard-
ing transactions in securities or contracts of sale of a com-
modity for future delivery traded on or subject to the rules
of a contract market or any board of trade;

(C) aided, abetted, counseled, commanded, induced, or
procured the violation by any other person of any foreign
statute or regulation regarding transactions in securities
or contracts of sale of a commodity for future delivery
traded on or subject to the rules of a contract market or
any board of trade;
(5) within 10 years has been convicted by a foreign court

of competent jurisdiction of a crime, however denominated by
the laws of the relevant foreign government, that is substan-
tially equivalent to an offense set forth in paragraph (1) of sub-
section (a); or

(6) by reason of any misconduct, is temporarily or perma-
nently enjoined by any foreign court of competent jurisdiction
from acting in any of the capacities, set forth in paragraph (2)
of subsection (a), or a substantially equivalent foreign capacity,
or from engaging in or continuing any conduct or practice in
connection with any such activity or in connection with the
purchase or sale of any security.
(c) Any person who is ineligible, by reason of subsection (a), to

serve or act in the capacities enumerated in that subsection, may
file with the Commission an application for an exemption from the
provisions of that subsection. The Commission shall by order grant
such application, either unconditionally or on an appropriate tem-
porary or other conditional basis, if it is established that the prohi-
bitions of subsection (a), as applied to such person, are unduly or
disproportionately severe or that the conduct of such person has
been such as not to make it against the public interest or protec-
tion of investors to grant such application.

(d) MONEY PENALTIES IN ADMINISTRATIVE PROCEEDINGS.—
(1) AUTHORITY OF COMMISSION.—In any proceeding insti-

tuted pursuant to subsection (b) against any person, the Com-
mission may impose a civil penalty if it finds, on the record
after notice and opportunity for hearing, that such person—

(A) has willfully violated any provision of the Securi-
ties Act of 1933, the Securities Exchange Act of 1934, the
Investment Advisers Act of 1940, or this title, or the rules
or regulations thereunder;

(B) has willfully aided, abetted, counseled, com-
manded, induced, or procured such a violation by any
other person; or

(C) has willfully made or caused to be made in any
registration statement, application, or report required to
be filed with the Commission under this title, any state-
ment which was, at the time and in the light of the cir-
cumstances under which it was made, false or misleading
with respect to any material fact, or has omitted to state
in any such registration statement, application, or report
any material fact which was required to be stated therein;

and that such penalty is in the public interest.
(2) MAXIMUM AMOUNT OF PENALTY.—
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(A) FIRST TIER.—The maximum amount of penalty for
each act or omission described in paragraph (1) shall be
$5,000 for a natural person or $50,000 for any other per-
son.

(B) SECOND TIER.—Notwithstanding subparagraph (A),
the maximum amount of penalty for each such act or omis-
sion shall be $50,000 for a natural person or $250,000 for
any other person if the act or omission described in para-
graph (1) involved fraud, deceit, manipulation, or delib-
erate or reckless disregard of a regulatory requirement.

(C) THIRD TIER.—Notwithstanding subparagraphs (A)
and (B), the maximum amount of penalty for each such act
or omission shall be $100,000 for a natural person or
$500,000 for any other person if—

(i) the act or omission described in paragraph (1)
involved fraud, deceit, manipulation, or deliberate or
reckless disregard of a regulatory requirement; and

(ii) such act or omission directly or indirectly re-
sulted in substantial losses or created a significant
risk of substantial losses to other persons or resulted
in substantial pecuniary gain to the person who com-
mitted the act or omission.

(3) DETERMINATION OF PUBLIC INTEREST.—In considering
under this section whether a penalty is in the public interest,
the Commission may consider—

(A) whether the act or omission for which such penalty
is assessed involved fraud, deceit, manipulation, or delib-
erate or reckless disregard of a regulatory requirement;

(B) the harm to other persons resulting either directly
or indirectly from such act or omission;

(C) the extent to which any person was unjustly en-
riched, taking into account any restitution made to persons
injured by such behavior;

(D) whether such person previously has been found by
the Commission, another appropriate regulatory agency, or
a self-regulatory organization to have violated the Federal
securities laws, State securities laws, or the rules of a self-
regulatory organization, has been enjoined by a court of
competent jurisdiction from violations of such laws or
rules, or has been convicted by a court of competent juris-
diction of violations of such laws or of any felony or mis-
demeanor described in section 203(e)(2) of the Investment
Advisers Act of 1940;

(E) the need to deter such person and other persons
from committing such acts or omissions; and

(F) such other matters as justice may require.
(4) EVIDENCE CONCERNING ABILITY TO PAY.—In any pro-

ceeding in which the Commission may impose a penalty under
this section, a respondent may present evidence of the respond-
ent’s ability to pay such penalty. The Commission may, in its
discretion, consider such evidence in determining whether such
penalty is in the public interest. Such evidence may relate to
the extent of such person’s ability to continue in business and
the collectability of a penalty, taking into account any other
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claims of the United States or third parties upon such person’s
assets and the amount of such person’s assets.
(e) AUTHORITY TO ENTER AN ORDER REQUIRING AN ACCOUNT-

ING AND DISGORGEMENT.—In any proceeding in which the Commis-
sion may impose a penalty under this section, the Commission may
enter an order requiring accounting and disgorgement, including
reasonable interest. The Commission is authorized to adopt rules,
regulations, and orders concerning payments to investors, rates of
interest, periods of accrual, and such other matters as it deems
appropriate to implement this subsection.

(f) CEASE-AND-DESIST PROCEEDINGS.—
(1) AUTHORITY OF THE COMMISSION.—If the Commission

finds, after notice and opportunity for hearing, that any person
is violating, has violated, or is about to violate any provision
of this title, or any rule or regulation thereunder, the Commis-
sion may publish its findings and enter an order requiring
such person, and any other person that is, was, or would be a
cause of the violation, due to an act or omission the person
knew or should have known would contribute to such violation,
to cease and desist from committing or causing such violation
and any future violation of the same provision, rule, or regula-
tion. Such order may, in addition to requiring a person to cease
and desist from committing or causing a violation, require such
person to comply, or to take steps to effect compliance, with
such provision, rule, or regulation, upon such terms and condi-
tions and within such time as the Commission may specify in
such order. Any such order may, as the Commission deems
appropriate, require future compliance or steps to effect future
compliance, either permanently or for such period of time as
the Commission may specify, with such provision, rule, or reg-
ulation with respect to any security, any issuer, or any other
person.

(2) HEARING.—The notice instituting proceedings pursuant
to paragraph (1) shall fix a hearing date not earlier than 30
days nor later than 60 days after service of the notice unless
an earlier or a later date is set by the Commission with the
consent of any respondent so served.

(3) TEMPORARY ORDER.—
(A) IN GENERAL.—Whenever the Commission deter-

mines that the alleged violation or threatened violation
specified in the notice instituting proceedings pursuant to
paragraph (1), or the continuation thereof, is likely to re-
sult in significant dissipation or conversion of assets, sig-
nificant harm to investors, or substantial harm to the pub-
lic interest, including, but not limited to, losses to the
Securities Investor Protection Corporation, prior to the
completion of the proceeding, the Commission may enter a
temporary order requiring the respondent to cease and de-
sist from the violation or threatened violation and to take
such action to prevent the violation or threatened violation
and to prevent dissipation or conversion of assets, signifi-
cant harm to investors, or substantial harm to the public
interest as the Commission deems appropriate pending
completion of such proceedings. Such an order shall be en-
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tered only after notice and opportunity for a hearing, un-
less the Commission, notwithstanding section 40(a) of this
title, determines that notice and hearing prior to entry
would be impracticable or contrary to the public interest.
A temporary order shall become effective upon service
upon the respondent and, unless set aside, limited, or sus-
pended by the Commission or a court of competent juris-
diction, shall remain effective and enforceable pending the
completion of the proceedings.

(B) APPLICABILITY.—This paragraph shall apply only
to a respondent that acts, or, at the time of the alleged
misconduct acted, as a broker, dealer, investment adviser,
investment company, municipal securities dealer, govern-
ment securities broker, government securities dealer, or
transfer agent, or is, or was at the time of the alleged mis-
conduct, an associated person of, or a person seeking to be-
come associated with, any of the foregoing.
(4) REVIEW OF TEMPORARY ORDERS.—

(A) COMMISSION REVIEW.—At any time after the re-
spondent has been served with a temporary cease-and-de-
sist order pursuant to paragraph (3), the respondent may
apply to the Commission to have the order set aside, lim-
ited, or suspended. If the respondent has been served with
a temporary cease-and-desist order entered without a prior
Commission hearing, the respondent may, within 10 days
after the date on which the order was served, request a
hearing on such application and the Commission shall hold
a hearing and render a decision on such application at the
earliest possible time.

(B) JUDICIAL REVIEW.—Within—
(i) 10 days after the date the respondent was

served with a temporary cease-and-desist order en-
tered with a prior Commission hearing, or

(ii) 10 days after the Commission renders a deci-
sion on an application and hearing under subpara-
graph (A), with respect to any temporary cease-and-
desist order entered without a prior Commission hear-
ing,

the respondent may apply to the United States district
court for the district in which the respondent resides or
has its principal place of business, or for the District of Co-
lumbia, for an order setting aside, limiting, or suspending
the effectiveness or enforcement of the order, and the court
shall have jurisdiction to enter such an order. A respond-
ent served with a temporary cease-and-desist order en-
tered without a prior Commission hearing may not apply
to the court except after hearing and decision by the Com-
mission on the respondent’s application under subpara-
graph (A) of this paragraph.

(C) NO AUTOMATIC STAY OF TEMPORARY ORDER.—The
commencement of proceedings under subparagraph (B) of
this paragraph shall not, unless specifically ordered by the
court, operate as a stay of the Commission’s order.
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(D) EXCLUSIVE REVIEW.—Section 43 of this title shall
not apply to a temporary order entered pursuant to this
section.
(5) AUTHORITY TO ENTER AN ORDER REQUIRING AN AC-

COUNTING AND DISGORGEMENT.—In any cease-and-desist pro-
ceeding under subsection (f)(1), the Commission may enter an
order requiring accounting and disgorgement, including rea-
sonable interest. The Commission is authorized to adopt rules,
regulations, and orders concerning payments to investors, rates
of interest, periods of accrual, and such other matters as it
deems appropriate to implement this subsection.
(g) For the purposes of this section, the term ‘‘investment ad-

viser’’ includes a corporate or other trustee performing the func-
tions of an investment adviser.

AFFILIATIONS OF DIRECTORS

SEC. 10. ø80a–10¿ (a) No registered investment company shall
have a board of directors more than 60 per centum of the members
of which are persons who are interested persons of such registered
company.

(b) No registered investment company shall—
(1) employ as regular broker any director, officer, or em-

ployee of such registered company, or any person of which any
such director, officer, or employee is an affiliated person, un-
less a majority of the board of directors of such registered com-
pany shall be persons who are not such brokers or affiliated
persons of any of such brokers;

(2) use as a principal underwriter of securities issued by
it any director, officer, or employee of such registered company
or any person of which any such director, officer, or employee
is an interested person, unless a majority of the board of direc-
tors of such registered company shall be persons who are not
such principal underwriters or interested persons of any of
such principal underwriters; or

(3) have as director, officer, or employee any investment
banker, or any affiliated person of any investment banker, un-
less a majority of the board of directors of such registered com-
pany shall be persons who are not investment bankers or affili-
ated persons of any investment banker. For the purposes of
this paragraph, a person shall not be deemed an affiliated per-
son of an investment banker solely by reason of the fact that
he is an affiliated person of a company of the character de-
scribed in section 12(d)(3) (A) and (B).
(c) No registered investment company shall have a majority of

its board of directors consisting of persons who are officers, direc-
tors, or employees of any one bank (together with its affiliates and
subsidiaries) or any one bank holding company (together with its
affiliates and subsidiaries) (as such terms are defined in section 2
of the Bank Holding Company Act of 1956), except that, if on
March 15, 1940, any registered investment company had a majority
of its directors consisting of persons who are directors, officers, or
employees of any one bank, such company may continue to have
the same percentage of its board of directors consisting of persons
who are directors, officers, or employees of such bank.
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(d) Notwithstanding subsections (a) and (b)(2) of this section,
a registered investment company may have a board of directors all
the members of which, except one, are interested persons of the
investment adviser of such company, or are officers or employees
of such company, if—

(1) such investment company is an open-end company;
(2) such investment adviser is registered under title II of

this Act and is engaged principally in the business of rendering
investment supervisory services as defined in title II;

(3) no sales load is charged on securities issued by such
investment company;

(4) any premium over net asset value charged by such
company upon the issuance of any such security, plus any dis-
count from net asset value charged on redemption thereof,
shall not in the aggregate exceed 2 per centum;

(5) no sales or promotion expenses are incurred by such
registered company; but expenses incurred in complying with
laws regulating the issue or sale of securities shall not be
deemed sales or promotion expenses;

(6) such investment adviser is the only investment adviser
to such investment company, and such investment adviser does
not receive a management fee exceeding 1 per centum per
annum of the value of such company’s net assets averaged over
the year or taken as of a definite date or dates within the year;

(7) all executive salaries and executive expenses and office
rent of such investment company are paid by such investment
adviser; and

(8) such investment company has only one class of securi-
ties outstanding, each unit of which has equal voting rights
with every other unit.
(e) If by reason of the death, disqualification, or bona fide res-

ignation of any director or directors, the requirements of the fore-
going provisions of this section or of section 15(f)(1) in respect of
directors shall not be met by a registered investment company, the
operation of such provision shall be suspended as to such registered
company—

(1) for a period of thirty days if the vacancy or vacancies
may be filled by action of the board of directors;

(2) for a period of sixty days if a vote of stockholders is re-
quired to fill the vacancy or vacancies; or

(3) for such longer period as the Commission may pre-
scribe, by rules and regulations upon its own motion or by
order upon application, as not inconsistent with the protection
of investors.
(f) No registered investment company shall knowingly pur-

chase or otherwise acquire, during the existence of any under-
writing or selling syndicate, any security (except a security of
which such company is the issuer) a principal underwriter of which
is an officer, director, member of an advisory board, investment ad-
viser, or employee of such registered company, or is a person (other
than a company of the character described in section 12(d)(3) (A)
and (B)) of which any such officer, director, member of an advisory
board, investment adviser, or employee is an affiliated person, un-
less in acquiring such security such registered company is itself
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acting as a principal underwriter for the issuer. The Commission,
by rules and regulations upon its own motion or by order upon ap-
plication, may conditionally or unconditionally exempt any trans-
action or classes of transactions from any of the provisions of this
subsection, if and to the extent that such exemption is consistent
with the protection of investors.

(g) In the case of a registered investment company which has
an advisory board, such board, as a distinct entity, shall be subject
to the same restrictions as to its membership as are imposed upon
a board of directors by this section.

(h) In the case of a registered management company which is
an unincorporated company not having a board of directors, the
provisions of this section shall apply as follows:

(1) the provisions of subsection (a), as modified by sub-
section (e), shall apply to the board of directors of the depositor
of such company;

(2) the provisions of subsections (b) and (c), as modified by
subsection (e), shall apply to the board of directors of the de-
positor and of every investment adviser of such company; and

(3) the provisions of subsection (f) shall apply to purchases
and other acquisitions for the account of such company of secu-
rities a principal underwriter of which is the depositor or an
investment adviser of such company, or an affiliated person of
such depositor or investment adviser.

OFFERS OF EXCHANGE

SEC. 11. ø80a–11¿ (a) It shall be unlawful for any registered
open-end company or any principal underwriter for such a company
to make or cause to be made an offer to the holder of a security
of such company or of any other open-end investment company to
exchange his security for a security in the same or another such
company on any basis other than the relative net asset values of
the respective securities to be exchanged, unless the terms of the
offer have first been submitted to and approved by the Commission
or are in accordance with such rules and regulations as the Com-
mission may have prescribed in respect of such offers which are in
effect at the time such offer is made. For the purposes of this sec-
tion, (A) an offer by a principal underwriter means an offer commu-
nicated to holders of securities of a class or series but does not in-
clude an offer made by such principal underwriter to an individual
investor in the course of a retail business conducted by such prin-
cipal underwriter, and (B) the net asset value means the net asset
value which is in effect for the purpose of determining the price at
which the securities, or class or series of securities involved, are of-
fered for sale to the public either (1) at the time of the receipt by
the offeror of the acceptance of the offer or (2) at such later times
as is specified in the offer.

(b) The provisions of this section shall not apply to any offer
made pursuant to any plan of reorganization, which is submitted
to and requires the approval of the holders of at least a majority
of the outstanding shares of the class or series to which the secu-
rity owned by the offeree belongs.

(c) The provisions of subsection (a) shall be applicable, irrespec-
tive of the basis of exchange, (1) to any offer of exchange of any
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security of a registered open-end company for a security of a reg-
istered unit investment trust or registered face-amount certificate
company; and (2) to any type of offer of exchange of the securities
of registered unit investment trusts or registered face-amount cer-
tificate companies for the securities of any other investment com-
pany.

FUNCTIONS AND ACTIVITIES OF INVESTMENT COMPANIES

SEC. 12. ø80a–12¿ (a) It shall be unlawful for any registered
investment company, in contravention of such rules and regula-
tions or orders as the Commission may prescribe as necessary or
appropriate in the public interest or for the protection of
investors—

(1) to purchase any security on margin, except such short-
term credits as are necessary for the clearance of transactions;

(2) to participate on a joint or a joint and several basis in
any trading account in securities, except in connection with an
underwriting in which such registered company is a partici-
pant; or

(3) to effect a short sale of any security, except in connec-
tion with an underwriting in which such registered company is
a participant.
(b) It shall be unlawful for any registered open-end company

(other than a company complying with the provisions of section 10
(d)) to act as a distributor of securities of which it is the issuer, ex-
cept through an underwriter, in contravention of such rules and
regulations as the Commission may prescribe as necessary or
appropriate in the public interest or for the protection of investors.

(c) It shall be unlawful for any registered diversified company
to make any commitment as underwriter, if immediately thereafter
the amount of its outstanding underwriting commitments, plus the
value of its investments in securities of issuers (other than invest-
ment companies) of which it owns more than 10 per centum of the
outstanding voting securities, exceeds 25 per centum of the value
of its total assets.

(d)(1)(A) It shall be unlawful for any registered investment
company (the ‘‘acquiring company’’) and any company or companies
controlled by such acquiring company to purchase or otherwise ac-
quire any security issued by any other investment company (the
‘‘acquired company’’), and for any investment company (the ‘‘acquir-
ing company’’) and any company or companies controlled by such
acquiring company to purchase or otherwise acquire any security
issued by any registered investment company (the ‘‘acquired com-
pany’’), if the acquiring company and any company or companies
controlled by it immediately after such purchase or acquisition own
in the aggregate—

(i) more than 3 per centum of the total outstanding voting
stock of the acquired company;

(ii) securities issued by the acquired company having an
aggregate value in excess of 5 per centum of the value of the
total assets of the acquiring company; or

(iii) securities issued by the acquired company and all
other investment companies (other than treasury stock of the
acquiring company) having an aggregate value in excess of 10
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per centum of the value of the total assets of the acquiring
company.
(B) It shall be unlawful for any registered open-end investment

company (the ‘‘acquired company’’), any principal underwriter
therefor, or any broker or dealer registered under the Securities
Exchange Act of 1934, knowingly to sell or otherwise dispose of any
security issued by the acquired company to any other investment
company (the ‘‘acquiring company’’) or any company or companies
controlled by the acquiring company, if immediately after such sale
or disposition—

(i) more than 3 per centum of the total outstanding voting
stock of the acquired company is owned by the acquiring com-
pany and any company or companies controlled by it; or

(ii) more than 10 per centum of the total outstanding vot-
ing stock of the acquired company is owned by the acquiring
company and other investment companies and companies con-
trolled by them.
(C) It shall be unlawful for any investment company (the ‘‘ac-

quiring company’’) and any company or companies controlled by the
acquiring company to purchase or otherwise acquire any security
issued by a registered closed-end investment company, if imme-
diately after such purchase or acquisition the acquiring company,
other investment companies having the same investment adviser,
and companies controlled by such investment companies, own more
than 10 per centum of the total outstanding voting stock of such
closed-end company.

(D) The provisions of this paragraph shall not apply to a secu-
rity received as a dividend or as a result of an offer of exchange
approved pursuant to section 11 or of a plan of reorganization of
any company (other than a plan devised for the purpose of evading
the foregoing provisions).

(E) The provisions of this paragraph shall not apply to a secu-
rity (or securities) purchased or acquired by an investment com-
pany if—

(i) the depositor of, or principal underwriter for, such
investment company is a broker or dealer registered under the
Securities Exchange Act of 1934, or a person controlled by such
a broker or dealer;

(ii) such security is the only investment security held by
such investment company (or such securities are the only
investment securities held by such investment company, if
such investment company is a registered unit investment trust
that issues two or more classes or series of securities, each of
which provides for the accumulation of shares of a different
investment company); and

(iii) the purchase or acquisition is made pursuant to an
arrangement with the issuer of, or principal underwriter for
the issuer of, the security whereby such investment company
is obligated—

(aa) either to seek instructions from its security hold-
ers with regard to the voting of all proxies with respect to
such security and to vote such proxies only in accordance
with such instructions, or to vote the shares held by it in
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the same proportion as the vote of all other holders of such
security, and

(bb) in the event that such investment company is not
a registered investment company, to refrain from sub-
stituting such security unless the Commission shall have
approved such substitution in the manner provided in sec-
tion 26 of this Act.

(F) The provisions of this paragraph shall not apply to securi-
ties purchased or otherwise acquired by a registered investment
company if—

(i) immediately after such purchase or acquisition not more
than 3 per centum of the total outstanding stock of such issuer
is owned by such registered investment company and all affili-
ated persons of such registered investment company; and

(ii) such registered investment company has not offered or
sold after January 1, 1971, and is not proposing to offer or sell
any security issued by it through a principal underwriter or
otherwise at a public offering price which includes a sales load
of more than 11⁄2 per centum.

No issuer of any security purchased or acquired by a registered
investment company pursuant to this subparagraph shall be obli-
gated to redeem such security in an amount exceeding 1 per cen-
tum of such issuer’s total outstanding securities during any period
of less than thirty days. Such investment company shall exercise
voting rights by proxy or otherwise with respect to any security
purchased or acquired pursuant to this subparagraph in the man-
ner prescribed by subparagraph (E) of this subsection.

(G)(i) This paragraph does not apply to securities of a reg-
istered open-end investment company or a registered unit invest-
ment trust (hereafter in this subparagraph referred to as the ‘‘ac-
quired company’’) purchased or otherwise acquired by a registered
open-end investment company or a registered unit investment trust
(hereafter in this subparagraph referred to as the ‘‘acquiring com-
pany’’) if—

(I) the acquired company and the acquiring company are
part of the same group of investment companies;

(II) the securities of the acquired company, securities of
other registered open-end investment companies and registered
unit investment trusts that are part of the same group of
investment companies, Government securities, and short-term
paper are the only investments held by the acquiring company;

(III) with respect to—
(aa) securities of the acquired company, the acquiring

company does not pay and is not assessed any charges or
fees for distribution-related activities, unless the acquiring
company does not charge a sales load or other fees or
charges for distribution-related activities; or

(bb) securities of the acquiring company, any sales
loads and other distribution-related fees charged, when
aggregated with any sales load and distribution-related
fees paid by the acquiring company with respect to
securities of the acquired company, are not excessive
under rules adopted pursuant to section 22(b) or section
22(c) by a securities association registered under section
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15A of the Securities Exchange Act of 1934, or the Com-
mission;
(IV) the acquired company has a policy that prohibits it

from acquiring any securities of registered open-end invest-
ment companies or registered unit investment trusts in reli-
ance on this subparagraph or subparagraph (F); and

(V) such acquisition is not in contravention of such rules
and regulations as the Commission may from time to time pre-
scribe with respect to acquisitions in accordance with this sub-
paragraph, as necessary and appropriate for the protection of
investors.
(ii) For purposes of this subparagraph, the term ‘‘group of

investment companies’’ means any 2 or more registered investment
companies that hold themselves out to investors as related
companies for purposes of investment and investor services.

(H) For the purposes of this paragraph, the value of an invest-
ment company’s total assets shall be computed as of the time of a
purchase or acquisition or as closely thereto as is reasonably pos-
sible.

(I) In any action brought to enforce the provisions of this para-
graph, the Commission may join as a party the issuer of any secu-
rity purchased or otherwise acquired in violation of this paragraph,
and the court may issue any order with respect to such issuer as
may be necessary or appropriate for the enforcement of the provi-
sions of this paragraph.

(J) The Commission, by rule or regulation, upon its own motion
or by order upon application, may conditionally or unconditionally
exempt any person, security, or transaction, or any class or classes
of persons, securities, or transactions from any provision of this
subsection, if and to the extent that such exemption is consistent
with the public interest and the protection of investors.

(2) It shall be unlawful for any registered investment company
and any company or companies controlled by such registered
investment company to purchase or otherwise acquire any security
(except a security received as a dividend or as a result of a plan
of reorganization of any company, other than a plan devised for the
purpose of evading the provisions of this paragraph) issued by any
insurance company of which such registered investment company
and any company or companies controlled by such registered com-
pany do not, at the time of such purchase or acquisition, own in
the aggregate at least 25 per centum of the total outstanding vot-
ing stock, if such registered company and any company or compa-
nies controlled by it own in the aggregate, or as a result of such
purchase or acquisition will own in the aggregate, more than 10
per centum of the total outstanding voting stock of such insurance
company.

(3) It shall be unlawful for any registered investment company
and any company or companies controlled by such registered
investment company to purchase or otherwise acquire any security
issued by or any other interest in the business of any person who
is a broker, a dealer, is engaged in the business of underwriting,
or is either an investment adviser of an investment company or an
investment adviser registered under title II of this Act, unless (A)
such person is a corporation all the outstanding securities of which
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(other than short-term paper, securities representing bank loans,
and directors’ qualifying shares) are, or after such acquisition will
be, owned by one or more registered investment companies; and (B)
such person is primarily engaged in the business of underwriting
and distributing securities issued by other persons, selling securi-
ties to customers, or any one or more of such or related activities,
and the gross income of such person normally is derived principally
from such business or related activities.

(e) Notwithstanding any provisions of this title, any registered
investment company may hereafter purchase or otherwise acquire
any security issued by any one corporation engaged or proposing to
engage in the business of underwriting, furnishing capital to indus-
try, financing promotional enterprises, purchasing securities of
issuers for which no ready market is in existence, and reorganizing
companies or similar activities; provided—

(1) That the securities issued by such corporation (other
than short-term paper and securities representing bank loans)
shall consist solely of one class of common stock and shall have
been originally issued or sold for investment to registered
investment companies only;

(2) That the aggregate cost of the securities of such cor-
poration purchased by such registered investment company
does not exceed 5 per centum of the value of the total assets
of such registered company at the time of any purchase or ac-
quisition of such securities; and

(3) That the aggregate paid-in capital and surplus of such
corporation does not exceed $100,000,000.

For the purpose of paragraph (1) of section 5(b) any investment in
any such corporation shall be deemed to be an investment in an
investment company.

(f) Notwithstanding any provisions of this Act, any registered
face-amount certificate company may organize not more than two
face-amount certificate companies and acquire and own all or any
part of the capital stock thereof only if such stock is acquired and
held for investment: Provided, That the aggregate cost to such reg-
istered company of all such stock so acquired shall not exceed six
times the amount of the minimum capital stock requirement pro-
vided in subdivision (1) of subsection (a) of section 28 for a face-
amount company organized on or after March 15, 1940: And pro-
vided further, That the aggregate cost to such registered company
of all such capital stock issued by face-amount certificate compa-
nies organized or otherwise created under laws other than the laws
of the United States or any State thereof shall not exceed twice the
amount of the minimum capital stock requirement provided in sub-
division (1) of subsection (a) of section 28 for a company organized
on or after March 15, 1940. Nothing contained in this subsection
shall be deemed to prevent the sale of any such stock to any other
person if the original purchase was made by such registered face-
amount certificate company in good faith for investment and not
for resale.

(g) Notwithstanding the provisions of this section any reg-
istered investment company and any company or companies con-
trolled by such registered company may purchase or otherwise ac-
quire from another investment company or any company or compa-
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nies controlled by such registered company more than 10 per cen-
tum of the total outstanding voting stock of any insurance company
owned by any such company or companies, or may acquire the
securities of any insurance company if the Commission by order
determines that such acquisition is in the public interest because
the financial condition of such insurance company will be improved
as a result of such acquisition or any plan contemplated as a result
thereof. This section shall not be deemed to prohibit the promotion
of a new insurance company or the acquisition of the securities of
any newly created insurance company by a registered investment
company, alone or with other persons. Nothing contained in this
section shall in any way affect or derogate from the powers of any
insurance commissioner or similar official or agency of the United
States or any State, or to affect the right under State law of any
insurance company to acquire securities of any other insurance
company or insurance companies.

CHANGES IN INVESTMENT POLICY

SEC. 13. ø80a–13¿ (a) No registered investment company shall,
unless authorized by the vote of a majority of its outstanding vot-
ing securities—

(1) change its subclassification as defined in section 5(a)
(1) and (2) of this title or its subclassification from a diversified
to a non-diversified company;

(2) borrow money, issue senior securities, underwrite secu-
rities issued by other persons, purchase or sell real estate or
commodities or make loans to other persons, except in each
case in accordance with the recitals of policy contained in its
registration statement in respect thereto;

(3) deviate from its policy in respect of concentration of
investments in any particular industry or group of industries
as recited in its registration statement, deviate from any
investment policy which is changeable only if authorized by
shareholder vote, or deviate from any policy recited in its reg-
istration statement pursuant to section 8(b)(3);

(4) change the nature of its business so as to cease to be
an investment company.
(b) In the case of a common-law trust of the character de-

scribed in section 16(c), either written approval by holders of a ma-
jority of the outstanding shares of beneficial interest or the vote of
a majority of such outstanding shares cast in person or by proxy
at a meeting called for the purpose shall for the purposes of sub-
section (a) be deemed the equivalent of the vote of a majority of the
outstanding voting securities, and the provisions of paragraph (42)
of section 2(a) as to a majority shall be applicable to the vote cast
at such a meeting.

SIZE OF INVESTMENT COMPANIES

SEC. 14. ø80a–14¿ (a) No registered investment company orga-
nized after the date of enactment of this title, and no principal
underwriter for such a company, shall make a public offering of
securities of which such company is the issuer, unless—

(1) such company has a net worth of at least $100,000;
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(2) such company has previously made a public offering of
its securities, and at the time of such offering had a net worth
of at least $100,000; or

(3) provision is made in connection with and as a condition
of the registration of such securities under the Securities Act
of 1933 which in the opinion of the Commission adequately in-
sures (A) that after the effective date of such registration state-
ment such company will not issue any security or receive any
proceeds of any subscription for any security until firm agree-
ments have been made with such company by not more than
twenty-five responsible persons to purchase from it securities
to be issued by it for an aggregate net amount which plus the
then net worth of the company, if any, will equal at least
$100,000; (B) that said aggregate net amount will be paid in
to such company before any subscriptions for such securities
will be accepted from any persons in excess of twenty-five; (C)
that arrangements will be made whereby any proceeds so paid
in, as well as any sales load, will be refunded to any subscriber
on demand without any deduction, in the event that the net
proceeds so received by the company do not result in the com-
pany having a net worth of at least $100,000 within ninety
days after such registration statement becomes effective.

At any time after occurrence of the event specified in clause (C) of
paragraph (3) of this subsection the Commission may issue a stop
order suspending the effectiveness of the registration statement of
such securities under the Securities Act of 1933 and may suspend
or revoke the registration of such company under this title.

(b) The Commission is authorized, at such times as it deems
that any substantial further increase in size of investment compa-
nies creates any problem involving the protection of investors or
the public interest, to make a study and investigation of the effects
of size on the investment policy of investment companies and on
security markets, on concentration of control of wealth and indus-
try, and on companies in which investment companies are inter-
ested, and from time to time to report the results of its studies and
investigations and its recommendations to the Congress.

INVESTMENT ADVISORY AND UNDERWRITING CONTRACTS

SEC. 15. ø80a–15¿ (a) It shall be unlawful for any person to
serve or act as investment adviser of a registered investment com-
pany, except pursuant to a written contract, which contract,
whether with such registered company or with an investment ad-
viser of such registered company, has been approved by the vote of
a majority of the outstanding voting securities of such registered
company, and—

(1) precisely describes all compensation to be paid there-
under;

(2) shall continue in effect for a period more than two
years from the date of its execution, only so long as such con-
tinuance is specifically approved at least annually by the board
of directors or by vote of a majority of the outstanding voting
securities of such company;

(3) provides, in substance, that it may be terminated at
any time, without the payment of any penalty, by the board of



449 Sec. 15INVESTMENT COMPANY ACT OF 1940

directors of such registered company or by vote of a majority
of the outstanding voting securities of such company on not
more than sixty days’ written notice to the investment adviser;
and

(4) provides, in substance, for its automatic termination in
the event of its assignment.
(b) It shall be unlawful for any principal underwriter for a reg-

istered open-end company to offer for sale, sell, or deliver after sale
any security of which such company is the issuer, except pursuant
to a written contract with such company, which contract—

(1) shall continue in effect for a period more than two
years from the date of its execution, only so long as such con-
tinuance is specifically approved at least annually by the board
of directors or by vote of a majority of the outstanding voting
securities of such company; and

(2) provides, in substance, for its automatic termination in
the event of its assignment.
(c) In addition to the requirements of subsections (a) and (b)

of this section, it shall be unlawful for any registered investment
company having a board of directors to enter into, renew, or per-
form any contract or agreement, written or oral, whereby a person
undertakes regularly to serve or act as investment adviser of or
principal underwriter for such company, unless the terms of such
contract or agreement and any renewal thereof have been approved
by the vote of a majority of directors, who are not parties to such
contract or agreement or interested persons of any such party, cast
in person at a meeting called for the purpose of voting on such ap-
proval. It shall be the duty of the directors of a registered invest-
ment company to request and evaluate, and the duty of an invest-
ment adviser to such company to furnish, such information as may
reasonably be necessary to evaluate the terms of any contract
whereby a person undertakes regularly to serve or act as invest-
ment adviser of such company. It shall be unlawful for the direc-
tors of a registered investment company, in connection with their
evaluation of the terms of any contract whereby a person under-
takes regularly to serve or act as investment adviser of such com-
pany, to take into account the purchase price or other consideration
any person may have paid in connection with a transaction of the
type referred to in paragraph (1), (3), or (4) of subsection (f).

(d) In the case of a common-law trust of the character de-
scribed in section 16(c), either written approval by holders of a ma-
jority of the outstanding shares of beneficial interest or the vote of
a majority of such outstanding shares cast in person or by proxy
at a meeting called for the purpose shall for the purposes of this
section be deemed the equivalent of the vote of a majority of the
outstanding voting securities, and the provisions of paragraph (42)
of section 2(a) as to a majority shall be applicable to the vote cast
at such a meeting.

(e) Nothing contained in this section shall be deemed to require
or contemplate any action by an advisory board of any registered
company or by any of the members of such a board.

(f)(1) An investment adviser, or a corporate trustee performing
the functions of an investment adviser, of a registered investment
company or an affiliated person of such investment adviser or cor-
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porate trustee may receive any amount or benefit in connection
with a sale of securities of, or a sale of any other interest in, such
investment adviser or corporate trustee which results in an assign-
ment of an investment advisory contract with such company or the
change in control of or identity of such corporate trustee, if—

(A) for a period of three years after the time of such action,
at least 75 per centum of the members of the board of directors
of such registered company or such corporate trustee (or suc-
cessor thereto, by reorganization or otherwise) are not (i) inter-
ested persons of the investment adviser of such company or
such corporate trustee, or (ii) interested persons of the prede-
cessor investment adviser or such corporate trustee; and

(B) there is not imposed an unfair burden on such com-
pany as a result of such transaction or any express or implied
terms, conditions, or understandings applicable thereto.
(2)(A) For the purpose of paragraph (1)(A) of this subsection,

interested persons of a corporate trustee shall be determined in
accordance with section 2(a)(19)(B): Provided, That no person shall
be deemed to be an interested person of a corporate trustee solely
by reason of (i) his being a member of its board of directors or advi-
sory board or (ii) his membership in the immediate family of any
person specified in clause (i) of this subparagraph.

(B) For the purpose of paragraph (1)(B) of this subsection, an
unfair burden on a registered investment company includes any
arrangement, during the two-year period after the date on which
any such transaction occurs, whereby the investment adviser or
corporate trustee or predecessor or successor investment advisers
or corporate trustee or any interested person of any such adviser
or any such corporate trustee receives or is entitled to receive any
compensation directly or indirectly (i) from any person in connec-
tion with the purchase or sale of securities or other property to,
from, or on behalf of such company, other than bona fide ordinary
compensation as principal underwriter for such company, or (ii)
from such company or its security holders for other than bona fide
investment advisory or other services.

(3) If—
(A) an assignment of an investment advisory contract with

a registered investment company results in a successor invest-
ment adviser to such company, or if there is a change in con-
trol of or identity of a corporate trustee of a registered invest-
ment company, and such adviser or trustee is then an invest-
ment adviser or corporate trustee with respect to other assets
substantially greater in amount than the amount of assets of
such company, or

(B) as a result of a merger of, or a sale of substantially all
the assets by, a registered investment company with or to an-
other registered investment company with assets substantially
greater in amount, a transaction occurs which would be subject
to paragraph (1)(A) of this subsection,

such discrepancy in size of assets shall be considered by the Com-
mission in determining whether or to what extent an application
under section 6(c) for exemption from the provisions of paragraph
(1)(A) should be granted.



451 Sec. 16INVESTMENT COMPANY ACT OF 1940

(4) Paragraph (1)(A) of this subsection shall not apply to a
transaction in which a controlling block of outstanding voting secu-
rities of an investment adviser to a registered investment company
or of a corporate trustee performing the functions of an investment
adviser to a registered investment company is—

(A) distributed to the public and in which there is, in fact,
no change in the identity of the persons who control such
investment adviser or corporate trustee, or

(B) transferred to the investment adviser or the corporate
trustee, or an affiliated person or persons of such investment
adviser or corporate trustee, or is transferred from the invest-
ment adviser or corporate trustee to an affiliated person or per-
sons of the investment adviser, or corporate trustee: Provided,
That (i) each transferee (other than such adviser or trustee) is
a natural person and (ii) the transferees (other than such ad-
viser or trustee) owned in the aggregate more than 25 per cen-
tum of such voting securities for a period of at least six months
prior to such transfer.

CHANGES IN BOARD OF DIRECTORS; PROVISIONS RELATIVE TO STRICT
TRUSTS

SEC. 16. ø80a–16¿ (a) No person shall serve as a director of a
registered investment company unless elected to that office by the
holders of the outstanding voting securities of such company, at an
annual or a special meeting duly called for that purpose; except
that vacancies occurring between such meetings may be filled in
any otherwise legal manner if immediately after filling any such
vacancy at least two-thirds of the directors then holding office shall
have been elected to such office by the holders of the outstanding
voting securities of the company at such an annual or special meet-
ing. In the event that at any time less than a majority of the direc-
tors of such company holding office at that time were so elected by
the holders of the outstanding voting securities, the board of direc-
tors or proper officer of such company shall forthwith cause to be
held as promptly as possible and in any event within sixty days a
meeting of such holders for the purpose of electing directors to fill
any existing vacancies in the board of directors unless the Commis-
sion shall by order extend such period. The foregoing provisions of
this subsection shall not apply to members of an advisory board.

Nothing herein shall, however, preclude a registered invest-
ment company from dividing its directors into classes if its charter,
certificate of incorporation, articles of association, by-laws, trust
indenture, or other instrument or the law under which it is orga-
nized, so provides and prescribes the tenure of office of the several
classes: Provided, That no class shall be elected for a shorter period
than one year or for a longer period than five years and the term
of office of at least one class shall expire each year.

(b) Any vacancy on the board of directors of a registered invest-
ment company which occurs in connection with compliance with
section 15(f)(1)(A) and which must be filled by a person who is not
an interested person of either party to a transaction subject to sec-
tion 15(f)(1)(A) shall be filled only by a person (1) who has been se-
lected and proposed for election by a majority of the directors of
such company who are not such interested persons, and (2) who
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has been elected by the holders of the outstanding voting securities
of such company, except that in the case of the death, disqualifica-
tion, or bona fide resignation of a director selected and elected pur-
suant to clauses (1) and (2) of this subsection (b), the vacancy cre-
ated thereby may be filled as provided in subsection (a).

(c) The foregoing provisions of this section shall not apply to
a common-law trust existing on the date of enactment of this title
under an indenture of trust which does not provide for the election
of trustees by the shareholders. No natural person shall serve as
trustee of such a trust, which is registered as an investment com-
pany, after the holders of record of not less than two-thirds of the
outstanding shares of beneficial interest in such trust have de-
clared that he be removed from that office either by declaration in
writing filed with the custodian of the securities of the trust or by
votes cast in person or by proxy at a meeting called for the pur-
pose. Solicitation of such a declaration shall be deemed a solicita-
tion of a proxy within the meaning of section 20(a).

The trustees of such a trust shall promptly call a meeting of
shareholders for the purpose of voting upon the question of removal
of any such trustee or trustees when requested in writing so to do
by the record holders of not less than 10 per centum of the out-
standing shares.

Whenever ten or more shareholders of record who have been
such for at least six months preceding the date of application, and
who hold in the aggregate either shares having a net asset value
of at least $25,000 or at least 1 per centum of the outstanding
shares, whichever is less, shall apply to the trustees in writing,
stating that they wish to communicate with other shareholders
with a view to obtaining signatures to a request for a meeting pur-
suant to this subsection (c) and accompanied by a form of commu-
nication and request which they wish to transmit, the trustees
shall within five business days after receipt of such application
either—

(1) afford to such applicants access to a list of the names
and addresses of all shareholders as recorded on the books of
the trust; or

(2) inform such applicants as to the approximate number
of shareholders of record, and the approximate cost of mailing
to them the proposed communication and form of request.
If the trustees elect to follow the course specified in paragraph

(2) of this subsection (c) the trustees, upon the written request of
such applicants, accompanied by a tender of the material to be
mailed and of the reasonable expenses of mailing, shall, with rea-
sonable promptness, mail such material to all shareholders of
record at their addresses as recorded on the books, unless within
five business days after such tender the trustees shall mail to such
applicants and file with the Commission, together with a copy of
the material to be mailed, a written statement signed by at least
a majority of the trustees to the effect that in their opinion either
such material contains untrue statement of fact or omits to state
facts necessary to make the statements contained therein not mis-
leading, or would be in violation of applicable law, and specifying
the basis of such opinion.



453 Sec. 17INVESTMENT COMPANY ACT OF 1940

After opportunity for hearing upon the objections specified in
the written statement so filed, the Commission may, and if de-
manded by the trustees or by such applicants shall, enter an order
either sustaining one or more of such objections or refusing to sus-
tain any of them. If the Commission shall enter an order refusing
to sustain any of such objections, or if, after the entry of an order
sustaining one or more of such objections, the Commission shall
find, after notice and opportunity for hearing, that all objections so
sustained have been met, and shall enter an order so declaring, the
trustees shall mail copies of such material to all shareholders with
reasonable promptness after the entry of such order and the re-
newal of such tender.

TRANSACTIONS OF CERTAIN AFFILIATED PERSONS AND UNDERWRITERS

SEC. 17. ø80a–17¿ (a) It shall be unlawful for any affiliated
person or promoter of or principal underwriter for a registered
investment company (other than a company of the character de-
scribed in section 12(d)(3) (A) and (B)), or any affiliated person of
such a person, promoter, or principal underwriter, acting as
principal—

(1) knowingly to sell any security or other property to such
registered company or to any company controlled by such reg-
istered company, unless such sale involves solely (A) securities
of which the buyer is the issuer, (B) securities of which the
seller is the issuer and which are part of a general offering to
the holders of a class of its securities, or (C) securities depos-
ited with the trustee of a unit investment trust or periodic pay-
ment plan by the depositor thereof;

(2) knowingly to purchase from such registered company,
or from any company controlled by such registered company,
any security or other property (except securities of which the
seller is the issuer);

(3) to borrow money or other property from such registered
company or from any company controlled by such registered
company (unless the borrower is controlled by the lender) ex-
cept as permitted in section 21(b); or

(4) to loan money or other property to such registered com-
pany, or to any company controlled by such registered com-
pany, in contravention of such rules, regulations, or orders as
the Commission may, after consultation with and taking into
consideration the views of the Federal banking agencies (as de-
fined in section 3 of the Federal Deposit Insurance Act), pre-
scribe or issue consistent with the protection of investors.
(b) Notwithstanding subsection (a), any person may file with

the Commission an application for an order exempting a proposed
transaction of the applicant from one or more provisions of that
subsection. The Commission shall grant such application and issue
such order of exemption if evidence establishes that—

(1) the terms of the proposed transaction, including the
consideration to be paid or received, are reasonable and fair
and do not involve overreaching on the part of any person con-
cerned;

(2) the proposed transaction is consistent with the policy
of each registered investment company concerned, as recited in
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its registration statement and reports filed under this title;
and

(3) the proposed transaction is consistent with the general
purposes of this title.
(c) Notwithstanding subsection (a), a person may, in the ordi-

nary course of business, sell to or purchase from any company mer-
chandise or may enter into a lessor-lessee relationship with any
person and furnish the services incident thereto.

(d) It shall be unlawful for any affiliated person of or principal
underwriter for a registered investment company (other than a
company of the character described in section 12(d)(3) (A) and (B)),
or any affiliated person of such a person or principal underwriter,
acting as principal to effect any transaction in which such reg-
istered company, or a company controlled by such registered com-
pany, is a joint or a joint and several participant with such person,
principal underwriter, or affiliated person, in contravention of such
rules and regulations as the Commission may prescribe for the pur-
pose of limiting or preventing participation by such registered or
controlled company on a basis different from or less advantageous
than that of such other participant. Nothing contained in this sub-
section shall be deemed to preclude any affiliated person from act-
ing as manager of any underwriting syndicate or other group in
which such registered or controlled company is a participant and
receiving compensation therefor.

(e) It shall be unlawful for any affiliated person of a registered
investment company, or any affiliated person of such person—

(1) acting as agent, to accept from any source any com-
pensation (other than a regular salary or wages from such reg-
istered company) for the purchase or sale of any property to or
for such registered company or any controlled company thereof,
except in the course of such person’s business as an under-
writer or broker; or

(2) acting as broker, in connection with the sale of securi-
ties to or by such registered company or any controlled com-
pany thereof, to receive from any source a commission, fee, or
other remuneration for effecting such transaction which ex-
ceeds (A) the usual and customary broker’s commission if the
sale is effected on a securities exchange, or (B) 2 per centum
of the sales price if the sale is effected in connection with a sec-
ondary distribution of such securities, or (C) 1 per centum of
the purchase or sale price of such securities if the sale is other-
wise effected unless the Commission shall, by rules and regula-
tions or order in the public interest and consistent with the
protection of investors, permit a larger commission.
(f) CUSTODY OF SECURITIES.—

(1) Every registered management company shall place and
maintain its securities and similar investments in the custody
of (A) a bank or banks having the qualifications prescribed in
paragraph (1) of section 26(a) of this title for the trustees of
unit investment trusts; or (B) a company which is a member
of a national securities exchange as defined in the Securities
Exchange Act of 1934, subject to such rules and regulations as
the Commission may from time to time prescribe for the pro-
tection of investors; or (C) such registered company, but only
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in accordance with such rules and regulations or orders as the
Commission may from time to time prescribe for the protection
of investors.

(2) Subject to such rules, regulations, and orders as the
Commission may adopt as necessary or appropriate for the pro-
tection of investors, a registered management company or any
such custodian, with the consent of the registered management
company for which it acts as custodian, may deposit all or any
part of the securities owned by such registered management
company in a system for the central handling of securities
established by a national securities exchange or national secu-
rities association registered with the Commission under the
Securities Exchange Act of 1934, or such other person as may
be permitted by the Commission, pursuant to which system all
securities of any particular class or series of any issuer depos-
ited within the system are treated as fungible and may be
transferred or pledged by bookkeeping entry without physical
delivery of such securities.

(3) Rules, regulations, and orders of the Commission under
this subsection, among other things, may make appropriate
provision with respect to such matters as the earmarking, seg-
regation, and hypothecation of such securities and invest-
ments, and may provide for or require periodic or other inspec-
tions by any or all of the following: Independent public
accountants, employees and agents of the Commission, and
such other persons as the Commission may designate.

(4) No such member which trades in securities for its own
account may act as custodian except in accordance with rules
and regulations prescribed by the Commission for the protec-
tion of investors.

(5) If a registered company maintains its securities and
similar investments in the custody of a qualified bank or
banks, the cash proceeds from the sale of such securities and
similar investments and other cash assets of the company shall
likewise be kept in the custody of such a bank or banks, or in
accordance with such rules and regulations or orders as the
Commission may from time to time prescribe for the protection
of investors, except that such a registered company may main-
tain a checking account in a bank or banks having the quali-
fications prescribed in paragraph (1) of section 26(a) of this
title for the trustees of unit investment trusts with the balance
of such account or the aggregate balances of such accounts at
no time in excess of the amount of the fidelity bond, main-
tained pursuant to section 17(g) of this title, covering the offi-
cers or employees authorized to draw on such account or ac-
counts.

(6) The Commission may, after consultation with and tak-
ing into consideration the views of the Federal banking agen-
cies (as defined in section 3 of the Federal Deposit Insurance
Act), adopt rules and regulations, and issue orders, consistent
with the protection of investors, prescribing the conditions
under which a bank, or an affiliated person of a bank, either
of which is an affiliated person, promoter, organizer, or sponsor
of, or principal underwriter for, a registered management com-
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pany may serve as custodian of that registered management
company.
(g) The Commission is authorized to require by rules and regu-

lations or orders for the protection of investors that any officer or
employee of a registered management investment company who
may singly, or jointly with others, have access to securities or funds
of any registered company, either directly or through authority to
draw upon such funds or to direct generally the disposition of such
securities (unless the officer or employee has such access solely
through his position as an officer or employee of a bank) be bonded
by a reputable fidelity insurance company against larceny and
embezzlement in such reasonable minimum amounts as the Com-
mission may prescribe.

(h) After one year from the effective date of this title, neither
the charter, certificate of incorporation, articles of association,
indenture of trust, nor the by-laws of any registered investment
company, nor any other instrument pursuant to which such a com-
pany is organized or administered, shall contain any provision
which protects or purports to protect any director or officer of such
company against any liability to the company or to its security
holders to which he would otherwise be subject by reason of willful
misfeasance, bad faith, gross negligence or reckless disregard of the
duties involved in the conduct of his office.

(i) After one year from the effective date of this title no con-
tract or agreement under which any person undertakes to act as
investment adviser of, or principal underwriter for, a registered
investment company shall contain any provision which protects or
purports to protect such person against any liability to such com-
pany or its security holders to which he would otherwise be subject
by reason of willful misfeasance, bad faith, or gross negligence, in
the performance of his duties, or by reason of his reckless disregard
of his obligations and duties under such contract or agreement.

(j) It shall be unlawful for any affiliated person of or principal
underwriter for a registered investment company or any affiliated
person of an investment adviser of or principal underwriter for a
registered investment company, to engage in any act, practice, or
course of business in connection with the purchase or sale, directly
or indirectly, by such person of any security held or to be acquired
by such registered investment company in contravention of such
rules and regulations as the Commission may adopt to define, and
prescribe means reasonably necessary to prevent, such acts, prac-
tices, or courses of business as are fraudulent, deceptive or manipu-
lative. Such rules and regulations may include requirements for
the adoption of codes of ethics by registered investment companies
and investment advisers of, and principal underwriters for, such
investment companies establishing such standards as are reason-
ably necessary to prevent such acts, practices, or courses of busi-
ness.

CAPITAL STRUCTURE

SEC. 18. ø80a–18¿ (a) It shall be unlawful for any registered
closed-end company to issue any class of senior security, or to sell
any such security of which it is the issuer, unless—
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(1) if such class of senior security represents an
indebtedness—

(A) immediately after such issuance or sale, it will
have an asset coverage of at least 300 per centum;

(B) provision is made to prohibit the declaration of any
dividend (except a dividend payable in stock of the issuer),
or the declaration of any other distribution, upon any class
of the capital stock of such investment company, or the
purchase of any such capital stock, unless, in every such
case, such class of senior securities has at the time of the
declaration of any such dividend or distribution or at the
time of any such purchase an asset coverage of at least
300 per centum after deducting the amount of such divi-
dend, distribution, or purchase price, as the case may be,
except that dividends may be declared upon any preferred
stock if such senior security representing indebtedness has
an asset coverage of at least 200 per centum at the time
of declaration thereof after deducting the amount of such
dividend; and

(C) provision is made either—
(i) that, if on the last business day of each of

twelve consecutive calendar months such class of sen-
ior securities shall have an asset coverage of less than
100 per centum, the holders of such securities voting
as a class shall be entitled to elect at least a majority
of the members of the board of directors of such reg-
istered company, such voting right to continue until
such class of senior security shall have an asset cov-
erage of 110 per centum or more on the last business
day of each of three consecutive calendar months, or

(ii) that, if on the last business day of each of
twenty-four consecutive calendar months such class of
senior securities shall have an asset coverage of less
than 100 per centum, an event of default shall be
deemed to have occurred;

(2) if such class of senior security is a stock—
(A) immediately after such issuance or sale it will

have an asset coverage of at least 200 per centum;
(B) provision is made to prohibit the declaration of any

dividend (except a dividend payable in common stock of
the issuer), or the declaration of any other distribution,
upon the common stock of such investment company, or
the purchase of any such common stock, unless in every
such case such class of senior security has at the time of
the declaration of any such dividend or distribution or at
the time of any such purchase an asset coverage of at least
200 per centum after deducting the amount of such divi-
dend, distribution or purchase price, as the case may be;

(C) provision is made to entitle the holders of such
senior securities, voting as a class, to elect at least two
directors at all times, and, subject to the prior rights, if
any, of the holders of any other class of senior securities
outstanding, to elect a majority of the directors if at any
time dividends on such class of securities shall be unpaid
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in an amount equal to two full years’ dividends on such
securities, and to continue to be so represented until all
dividends in arrears shall have been paid or otherwise pro-
vided for;

(D) provision is made requiring approval by the vote
of a majority of such securities, voting as a class, of any
plan of reorganization adversely affecting such securities
or of any action requiring a vote of security holders as in
section 13(a) provided; and

(E) such class of stock shall have complete priority
over any other class as to distribution of assets and pay-
ment of dividends, which dividends shall be cumulative.

(b) The asset coverage in respect of a senior security provided
for in subsection (a) may be determined on the basis of values cal-
culated as of a time within forty-eight hours (not including Sun-
days or holidays) next preceding the time of such determination.
The time of issue or sale shall, in the case of an offering of such
securities to existing stockholders of the issuer, be deemed to be
the first date on which such offering is made, and in all other cases
shall be deemed to be the time as of which a firm commitment to
issue or sell and to take or purchase such securities shall be made.

(c) Notwithstanding the provisions of subsection (a) it shall be
unlawful for any registered closed-end investment company to issue
or sell any senior security representing indebtedness if immediately
thereafter such company will have outstanding more than one class
of senior security representing indebtedness, or to issue or sell any
senior security which is a stock if immediately thereafter such com-
pany will have outstanding more than one class of senior security
which is a stock, except that (1) any such class of indebtedness or
stock may be issued in one or more series: Provided, That no such
series shall have a preference or priority over any other series upon
the distribution of the assets of such registered closed-end company
or in respect of the payment of interest or dividends, and (2) prom-
issory notes or other evidences of indebtedness issued in consider-
ation of any loan, extension, or renewal thereof, made by a bank
or other person and privately arranged, and not intended to be
publicly distributed, shall not be deemed to be a separate class of
senior securities representing indebtedness within the meaning of
this subsection (c).

(d) It shall be unlawful for any registered management com-
pany to issue any warrant or right to subscribe to or purchase a
security of which such company is the issuer, except in the form
of warrants or rights to subscribe expiring not later than one hun-
dred and twenty days after their issuance and issued exclusively
and ratably to a class or classes of such company’s security holders;
except that any warrant may be issued in exchange for outstanding
warrants in connection with a plan of reorganization.

(e) The provisions of this section 18 shall not apply to any sen-
ior securities issued or sold by any registered closed-end company—

(1) for the purpose of refunding through payment, pur-
chase, redemption, retirement, or exchange, any senior security
of such registered investment company except that no senior
security representing indebtedness shall be so issued or sold
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for the purpose of refunding any senior security which is a
stock; or

(2) pursuant to any plan of reorganization (other than for
refunding as referred to in paragraph (1) of this subsection,
provided—

(A) that such senior securities are issued or sold for
the purpose of substituting or exchanging such senior secu-
rities for outstanding senior securities, and if such senior
securities represent indebtedness they are issued or sold
for the purpose of substituting or exchanging such senior
securities for outstanding senior securities representing
indebtedness, of any registered investment company which
is a party to such plan of reorganization; or

(B) that the total amount of such senior securities so
issued or sold pursuant to such plan does not exceed the
total amount of senior securities of all the companies
which are parties to such plan, and the total amount of
senior securities representing indebtedness so issued or
sold pursuant to such plan does not exceed the total
amount of senior securities representing indebtedness of
all such companies, or, alternatively, the total amount of
such senior securities so issued or sold pursuant to such
plan does not have the effect of increasing the ratio of sen-
ior securities representing indebtedness to the securities
representing stock or the ratio of senior securities rep-
resenting stock to securities junior thereto when compared
with such ratios as they existed before such reorganiza-
tion.

(f)(1) It shall be unlawful for any registered open-end company
to issue any class of senior security or to sell any senior security
of which it is the issuer, except that any such registered company
shall be permitted to borrow from any bank: Provided, That imme-
diately after any such borrowing there is an asset coverage of at
least 300 per centum for all borrowings of such registered company:
And provided further, That in the event that such asset coverage
shall at any time fall below 300 per centum such registered com-
pany shall, within three days thereafter (not including Sundays
and holidays) or such longer period as the Commission may pre-
scribe by rules and regulations, reduce the amount of its bor-
rowings to an extent that the asset coverage of such borrowings
shall be at least 300 per centum.

(2) ‘‘Senior security’’ shall not, in the case of a registered open-
end company, include a class or classes or a number of series of
preferred or special stock each of which is preferred over all other
classes or series in respect of assets specifically allocated to that
class or series: Provided, That (A) such company has outstanding
no class or series of stock which is not so preferred over all other
classes or series, or (B) the only other outstanding class of the
issuer’s stock consists of a common stock upon which no dividend
(other than a liquidating dividend) is permitted to be paid and
which in the aggregate represents not more than one-half of 1 per
centum of the issuer’s outstanding voting securities. For the pur-
pose of insuring fair and equitable treatment of the holders of the
outstanding voting securities of each class or series of stock of such
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company, the Commission may by rule, regulation, or order direct
that any matter required to be submitted to the holders of the out-
standing voting securities of such company shall not be deemed to
have been effectively acted upon unless approved by the holders of
such percentage (not exceeding a majority) of the outstanding vot-
ing securities of each class or series of stock affected by such mat-
ter as shall be prescribed in such rule, regulation, or order.

(g) Unless otherwise provided: ‘‘Senior security’’ means any
bond, debenture, note, or similar obligation or instrument consti-
tuting a security and evidencing indebtedness, and any stock of a
class having priority over any other class as to distribution of as-
sets or payment of dividends; and ‘‘senior security representing
indebtedness’’ means any senior security other than stock.

The term ‘‘senior security’’, when used in subparagraphs (B)
and (C) of paragraph (1) of subsection (a), shall not include any
promissory note or other evidence of indebtedness issued in consid-
eration of any loan, extension, or renewal thereof, made by a bank
or other person and privately arranged, and not intended to be
publicly distributed; nor shall such term, when used in this section
18, include any such promissory note or other evidence of indebted-
ness in any case where such a loan is for temporary purposes only
and in an amount not exceeding 5 per centum of the value of the
total assets of the issuer at the time when the loan is made. A loan
shall be presumed to be for temporary purposes if it is repaid
within sixty days and is not extended or renewed; otherwise it
shall be presumed not to be for temporary purposes. Any such pre-
sumption may be rebutted by evidence.

(h) ‘‘Asset coverage’’ of a class of senior security representing
an indebtedness of an issuer means the ratio which the value of
the total assets of such issuer, less all liabilities and indebtedness
not represented by senior securities, bears to the aggregate amount
of senior securities representing indebtedness of such issuer. ‘‘Asset
coverage’’ of a class of senior security of an issuer which is a stock
means the ratio which the value of the total assets of such issuer,
less all liabilities and indebtedness not represented by senior secu-
rities, bears to the aggregate amount of senior securities rep-
resenting indebtedness of such issuer plus the aggregate of the
involuntary liquidation preference of such class of senior security
which is a stock. The involuntary liquidation preference of a class
of senior security which is a stock shall be deemed to mean the
amount to which such class of senior security would be entitled on
involuntary liquidation of the issuer in preference to a security jun-
ior to it.

(i) Except as provided in subsection (a) of this section, or as
otherwise required by law, every share of stock hereafter issued by
a registered management company (except a common-law trust of
the character described in section 16(c)) shall be a voting stock and
have equal voting rights with every other outstanding voting stock:
Provided, That this subsection shall not apply to shares issued pur-
suant to the terms of any warrant or subscription right outstanding
on March 15, 1940, or any firm contract entered into before March
15, 1940, to purchase such securities from such company nor to
shares issued in accordance with any rules, regulations, or orders
which the Commission may make permitting such issue.
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(j) Notwithstanding any provision of this title, it shall be un-
lawful, after the date of enactment of this title, for any registered
face-amount certificate company—

(1) to issue, except in accordance with such rules, regula-
tions, or orders as the Commission may prescribe in the public
interest or as necessary or appropriate for the protection of
investors, any security other than (A) a face-amount certificate;
(B) a common stock having a par value and being without pref-
erence as to dividends or distributions and having at least
equal voting rights with any outstanding security of such com-
pany; or (C) short-term payment or promissory notes or other
indebtedness issued in consideration of any loan, extension, or
renewal thereof, made by a bank or other person and privately
arranged and not intended to be publicly offered;

(2) if such company has outstanding any security, other
than such face-amount certificates, common stock, promissory
notes, or other evidence of indebtedness, to make any distribu-
tion or declare or pay any dividend on any capital security in
contravention of such rules and regulations or orders as the
Commission may prescribe in the public interest or as nec-
essary or appropriate for the protection of investors or to in-
sure the financial integrity of such company, to prevent the
impairment of the company’s ability to meet its obligations
upon its face-amount certificates; or

(3) to issue any of its securities except for cash or securi-
ties including securities of which such company is the issuer.
(k) The provisions of subparagraphs (A) and (B) of paragraph

(1) of subsection (a) of this section shall not apply to investment
companies operating under the Small Business Investment Act of
1958, and the provisions of paragraph (2) of said subsection shall
not apply to such companies so long as such class of senior security
shall be held or guaranteed by the Small Business Administration.

DIVIDENDS

SEC. 19. ø80a–19¿ (a) It shall be unlawful for any registered
investment company to pay any dividend, or to make any distribu-
tion in the nature of a dividend payment, wholly or partly from any
source other than—

(1) such company’s accumulated undistributed net income,
determined in accordance with good accounting practice and
not including profits or losses realized upon the sale of securi-
ties or other properties; or

(2) such company’s net income so determined for the cur-
rent or preceding fiscal year;

unless such payment is accompanied by a written statement which
adequately discloses the source or sources of such payment. The
Commission may prescribe the form of such statement by rules and
regulations in the public interest and for the protection of inves-
tors.

(b) It shall be unlawful in contravention of such rules, regula-
tions, or orders as the Commission may prescribe as necessary or
appropriate in the public interest or for the protection of investors
for any registered investment company to distribute long-term cap-
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ital gains, as defined in the Internal Revenue Code of 1954, more
often than once every twelve months.

PROXIES; VOTING TRUSTS; CIRCULAR OWNERSHIP

SEC. 20. ø80a–20¿ (a) It shall be unlawful for any person, by
use of the mails or any means or instrumentality of interstate com-
merce or otherwise, to solicit or to permit the use of his name to
solicit any proxy or consent or authorization in respect of any secu-
rity of which a registered investment company is the issuer in con-
travention of such rules and regulations as the Commission may
prescribe as necessary or appropriate in the public interest or for
the protection of investors.

(b) It shall be unlawful for any registered investment company
or affiliated person thereof, any issuer of a voting-trust certificate
relating to any security of a registered investment company, or any
underwriter of such a certificate, by use of the mails or any means
or instrumentality of interstate commerce, or otherwise, to offer for
sale, sell, or deliver after sale, in connection with a public offering,
any such voting-trust certificate.

(c) No registered investment company shall purchase any vot-
ing security if, to the knowledge of such registered company, cross-
ownership or circular ownership exists, or after such acquisition
will exist, between such registered company and the issuer of such
security. Cross-ownership shall be deemed to exist between two
companies when each of such companies beneficially owns more
than 3 per centum of the outstanding voting securities of the other
company. Circular ownership shall be deemed to exist between two
companies if such companies are included within a group of three
or more companies, each of which—

(1) beneficially owns more than 3 per centum of the out-
standing voting securities of one or more other companies of
the group; and

(2) has more than 3 per centum of its own outstanding vot-
ing securities benficially owned by another company, or by
each of two or more other companies, of the group.
(d) If cross-ownership or circular ownership between a reg-

istered investment company and any other company or companies
comes into existence upon the purchase by a registered investment
company of the securities of another company, it shall be the duty
of such registered company, within one year after it first knows of
the existence of such cross-ownership or circular ownership, to
eliminate the same.

LOANS

SEC. 21. ø80a–21¿ It shall be unlawful for any registered man-
agement company to lend money or property to any person, directly
or indirectly, if—

(a) the investment policies of such registered company, as
recited in its registration statement and reports filed under
this title, do not permit such a loan; or

(b) such person controls or is under common control with
such registered company; except that the provisions of this
paragraph shall not apply to any loan from a registered com-
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pany to a company which owns all of the outstanding securities
of such registered company, except directors’ qualifying shares.

DISTRIBUTION, REDEMPTION, AND REPURCHASE OF REDEEMABLE
SECURITIES

SEC. 22. ø80a–22¿ (a) A securities association registered under
section 15A of the Securities Exchange Act of 1934 may prescribe,
by rules adopted and in effect in accordance with said section and
subject to all provisions of said section applicable to the rules of
such an association—

(1) a method or methods for computing the minimum price
at which a member thereof may purchase from any investment
company, any redeemable security issued by such company and
the maximum price at which a member may sell to such com-
pany any redeemable security issued by it or which he may re-
ceive for such security upon redemption, so that the price in
each case will bear such relation to the current net asset value
of such security computed as of such time as the rules may
prescribe; and

(2) a minimum period of time which must elapse after the
sale or issue of such security before any resale to such com-
pany by a member or its redemption upon surrender by a
member;

in each case for the purpose of eliminating or reducing so far as
reasonably practicable any dilution of the value of other out-
standing securities of such company or any other result of such
purchase, redemption, or sale which is unfair to holders of such
other outstanding securities; and said rules may prohibit the mem-
bers of the association from purchasing, selling, or surrendering for
redemption any such redeemable securities in contravention of said
rules.

(b)(1) Such a securities association may also, by rules adopted
and in effect in accordance with said section 15A, and notwith-
standing the provisions of subsection (b)(6) thereof but subject to
all other provisions of said section applicable to the rules of such
an association, prohibit its members from purchasing, in connection
with a primary distribution of redeemable securities of which any
registered investment company is the issuer, any such security
from the issuer or from any principal underwriter except at a price
equal to the price at which such security is then offered to the pub-
lic less a commission, discount, or spread which is computed in con-
formity with a method or methods, and within such limitations as
to the relation thereof to said public offering price, as such rules
may prescribe in order that the price at which such security is of-
fered or sold to the public shall not include an excessive sales load
but shall allow for reasonable compensation for sales personnel,
broker-dealers, and underwriters, and for reasonable sales loads to
investors. The Commission shall on application or otherwise, if it
appears that smaller companies are subject to relatively higher
operating costs, make due allowance therefor by granting any such
company or class of companies appropriate qualified exemptions
from the provisions of this section.

(2) At any time after the expiration of eighteen months from
the date of enactment of the Investment Company Amendments
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Act of 1970 (or, if earlier, after a securities association has adopted
for purposes of paragraph (1) any rule respecting excessive sales
loads), the Commission may alter or supplement the rules of any
securities association as may be necessary to effectuate the pur-
poses of this subsection in the manner provided by section 19(c) of
the Securities Exchange Act of 1934.

(3) If any provision of this subsection is in conflict with any
provision of any law of the United States in effect on the date this
subsection takes effect, the provisions of this subsection shall pre-
vail.

(c) The Commission may make rules and regulations applicable
to registered investment companies and to principal underwriters
of, and dealers in, the redeemable securities of any registered
investment company, whether or not members of any securities
association, to the same extent, covering the same subject matter,
and for the accomplishment of the same ends as are prescribed in
subsection (a) of this section in respect of the rules which may be
made by a registered securities association governing its members.
Any rules and regulations so made by the Commission, to the ex-
tent that they may be inconsistent with the rules of any such asso-
ciation, shall so long as they remain in force supersede the rules
of the association and be binding upon its members as well as all
other underwriters and dealers to whom they may be applicable.

(d) No registered investment company shall sell any redeem-
able security issued by it to any person except either to or through
a principal underwriter for distribution or at a current public offer-
ing price described in the prospectus, and, if such class of security
is being currently offered to the public by or through an under-
writer, no principal underwriter of such security and no dealer
shall sell any such security to any person except a dealer, a prin-
cipal underwriter, or the issuer, except at a current public offering
price described in the prospectus. Nothing in this subsection shall
prevent a sale made (i) pursuant to an offer of exchange permitted
by section 11 including any offer made pursuant to section 11(b);
(ii) pursuant to an offer made solely to all registered holders of the
securities, or of a particular class or series of securities issued by
the company proportionate to their holdings or proportionate to any
cash distribution made to them by the company (subject to appro-
priate qualifications designed solely to avoid issuance of fractional
securities); or (iii) in accordance with rules and regulations of the
Commission made pursuant to subsection (b) of section 12.

(e) No registered investment company shall suspend the right
of redemption, or postpone the date of payment or satisfaction upon
redemption of any redeemable security in accordance with its terms
for more than seven days after the tender of such security to the
company or its agent designated for that purpose for redemption,
except—

(1) for any period (A) during which the New York Stock
Exchange is closed other than customary week-end and holiday
closings or (B) during which trading on the New York Stock
Exchange is restricted;

(2) for any period during which an emergency exists as a
result of which (A) disposal by the company of securities owned
by it is not reasonably practicable or (B) it is not reasonably
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practicable for such company fairly to determine the value of
its net assets; or

(3) for such other periods as the Commission may by order
permit for the protection of security holders of the company.

The Commission shall by rules and regulations determine the con-
ditions under which (i) trading shall be deemed to be restricted and
(ii) an emergency shall be deemed to exist within the meaning of
this subsection.

(f) No registered open-end company shall restrict the transfer-
ability or negotiability of any security of which it is the issuer ex-
cept in conformity with the statements with respect thereto con-
tained in its registration statement nor in contravention of such
rules and regulations as the Commission may prescribe in the in-
terests of the holders of all of the outstanding securities of such
investment company.

(g) No registered open-end company shall issue any of its secu-
rities (1) for services; or (2) for property other than cash or securi-
ties (including securities of which such registered company is the
issuer), except as a dividend or distribution to its security holders
or in connection with a reorganization.

DISTRIBUTION AND REPURCHASE OF SECURITIES: CLOSED-END
COMPANIES

SEC. 23. ø80a–23¿ (a) No registered closed-end company shall
issue any of its securities (1) for services; or (2) for property other
than cash or securities (including securities of which such reg-
istered company is the issuer), except as a dividend or distribution
to its security holders or in connection with a reorganization.

(b) No registered closed-end company shall sell any common
stock of which it is the issuer at a price below the current net asset
value of such stock, exclusive of any distributing commission or dis-
count (which net asset value shall be determined as of a time
within forty-eight hours, excluding Sundays and holidays, next pre-
ceding the time of such determination), except (1) in connection
with an offering to the holders of one or more classes of its capital
stock; (2) with the consent of a majority of its common stock-
holders; (3) upon conversion of a convertible security in accordance
with its terms; (4) upon the exercise of any warrant outstanding on
the date of enactment of this Act or issued in accordance with the
provisions of section 18(d); or (5) under such other circumstances
as the Commission may permit by rules and regulations or orders
for the protection of investors.

(c) No registered closed-end company shall purchase any secu-
rities of any class of which it is the issuer except—

(1) on a securities exchange or such other open market as
the Commission may designate by rules and regulations or or-
ders: Provided, That if such securities are stock, such reg-
istered company shall, within the preceding six months, have
informed stockholders of its intention to purchase stock of such
class by letter or report addressed to stockholders of such class;
or

(2) pursuant to tenders, after reasonable opportunity to
submit tenders given to all holders of securities of the class to
be purchased; or
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(3) under such other circumstances as the Commission
may permit by rules and regulations or orders for the protec-
tion of investors in order to insure that such purchases are
made in a manner or on a basis which does not unfairly dis-
criminate against any holders of the class or classes of securi-
ties to be purchased.

REGISTRATION OF SECURITIES UNDER SECURITIES ACT OF 1933

SEC. 24. ø80a–24¿ (a) In registering under the Securities Act
of 1933 any security of which it is the issuer, a registered invest-
ment company, in lieu of furnishing a registration statement con-
taining the information and documents specified in schedule A of
said Act, may file a registration statement containing the following
information and documents:

(1) such copies of the registration statement filed by such
company under this title, and of such reports filed by such
company pursuant to section 30 or such copies of portions of
such registration statement and reports, as the Commission
shall designate by rules and regulations; and

(2) such additional information and documents (including
a prospectus) as the Commission shall prescribe by rules and
regulations as necessary or appropriate in the public interest
or for the protection of investors.
(b) It shall be unlawful for any of the following companies, or

for any underwriter for such a company, in connection with a pub-
lic offering of any security of which such company is the issuer, to
make use of the mails or any means or instrumentalities of inter-
state commerce, to transmit any advertisement, pamphlet, circular,
form letter, or other sales literature addressed to or intended for
distribution to prospective investors unless three copies of the full
text thereof have been filed with the Commission or are filed with
the Commission within ten days thereafter:

(1) any registered open-end company;
(2) any registered unit investment trust; or
(3) any registered face-amount certificate company.

(c) In addition to the powers relative to prospectuses granted
the Commission by section 10 of the Securities Act of 1933, the
Commission is authorized to require, by rules and regulations or
order, that the information contained in any prospectus relating to
any periodic payment plan certificate or face-amount certificate
registered under the Securities Act of 1933 on or after the effective
date of this title be presented in such form and order of items, and
such prospectus contain such summaries of any portion of such
information, as are necessary or appropriate in the public interest
or for the protection of investors.

(d) The exemption provided by paragraph (8) of section 3(a) of
the Securities Act of 1933 shall not apply to any security of which
an investment company is the issuer. The exemption provided by
paragraph (11) of said section 3(a) shall not apply to any security
of which a registered investment company is the issuer. The
exemption provided by section 4(3) of the Securities Act of 1933
shall not apply to any transaction in a security issued by a face-
amount certificate company or in a redeemable security issued by
an open-end management company or unit investment trust if any
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1 Paragraphs (1) and (2) are repealed by section 203(a)(1) of the National Securities Markets
Improvement Act of 1996 (P.L. 104–290; 110 Stat. 3427). Subsection (c) of such section provides
the following:

(c) EFFECTIVE DATE.—The amendments made by this section shall become effective on the
earlier of—

(1) 1 year after the date of enactment of this Act; or
(2) the effective date of final rules or regulations issued in accordance with section 24(f)

of the Investment Company Act of 1940, as amended by this section.
2 This paragraph is amended by section 203(a)(2) and (3) of the National Securities Markets

Improvement Act of 1996 (P.L. 104–290; 110 Stat. 3427) by striking ‘‘(3) For’’ and inserting ‘‘For’’
and by striking ‘‘pursuant to this subsection or otherwise’’. Subsection (c) of such section pro-
vides the following:

(c) EFFECTIVE DATE.—The amendments made by this section shall become effective on the
earlier of—

(1) 1 year after the date of enactment of this Act; or
(2) the effective date of final rules or regulations issued in accordance with section 24(f)

of the Investment Company Act of 1940, as amended by this section.

other security of the same class is currently being offered or sold
by the issuer or by or through an underwriter in a distribution
which is not exempted from section 5 of said Act, except to such
extent and subject to such terms and conditions as the Commis-
sion, having due regard for the public interest and the protection
of investors, may prescribe by rules or regulations with respect to
any class of persons, securities, or transactions.

(e)ø(1) 1 A registration statement under the Securities Act of
1933 relating to a security issued by a face-amount certificate com-
pany or a redeemable security issued by an open-end management
company or unit investment trust may be amended after its effec-
tive date so as to increase the securities specified therein as pro-
posed to be offered. At the time of filing such amendment there
shall be paid to the Commission a fee, calculated in the manner
specified in section 6(b) of said Act, with respect to the additional
securities therein proposed to be offered.

ø(2) 1 The filing of such an amendment to a registration state-
ment under the Securities Act of 1933 shall not be deemed to have
taken place unless it is accompanied by a United States postal
money order or a certified bank check or cash for the amount of
the fee required under paragraph (1) of this subsection.¿

(3) 2 For the purposes of section 11 of the Securities Act of
1933, as amended, the effective date of the latest amendment filed
pursuant to this subsection or otherwise shall be deemed the effec-
tive date of the registration statement with respect to securities
sold after such amendment shall have become effective. For the
purposes of section 13 of the Securities Act of 1933, as amended,
no such security shall be deemed to have been bona fide offered to
the public prior to the effective date of the latest amendment filed
pursuant to this subsection. Except to the extent the Commission
otherwise provides by rules or regulations as appropriate in the
public interest or for the protection of investors, no prospectus re-
lating to a security issued by a face-amount certificate company or
a redeemable security issued by an open-end management company
or unit investment trust which varies for the purposes of sub-
section (a)(3) of section 10 of the Securities Act of 1933 from the
latest prospectus filed as a part of the registration statement shall
be deemed to meet the requirements of said section 10 unless filed
as part of an amendment to the registration statement under said
Act and such amendment has become effective.
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1 Section 203(b) of the National Securities Markets Improvement Act of 1996 (P.L. 104–290;
110 Stat. 3427–3428) amends this subsection to read as follows:

‘‘(f) REGISTRATION OF INDEFINITE AMOUNT OF SECURITIES.—
‘‘(1) REGISTRATION OF SECURITIES.—Upon the effective date of its registration statement,

as provided by section 8 of the Securities Act of 1933, a face-amount certificate company,
open-end management company, or unit investment trust, shall be deemed to have reg-
istered an indefinite amount of securities.

‘‘(2) PAYMENT OF REGISTRATION FEES.—Not later than 90 days after the end of the fiscal
year of a company or trust referred to in paragraph (1), the company or trust, as applicable,
shall pay a registration fee to the Commission, calculated in the manner specified in section
6(b) of the Securities Act of 1933, based on the aggregate sales price for which its securities
(including, for purposes of this paragraph, all securities issued pursuant to a dividend rein-
vestment plan) were sold pursuant to a registration of an indefinite amount of securities
under this subsection during the previous fiscal year of the company or trust, reduced by—

‘‘(A) the aggregate redemption or repurchase price of the securities of the company
or trust during that year; and

‘‘(B) the aggregate redemption or repurchase price of the securities of the company
or trust during any prior fiscal year ending not more than 1 year before the date of
enactment of the Investment Company Act Amendments of 1996, that were not used
previously by the company or trust to reduce fees payable under this section.

‘‘(3) INTEREST DUE ON LATE PAYMENT.—A company or trust paying the fee required by this
subsection or any portion thereof more than 90 days after the end of the fiscal year of the
company or trust shall pay to the Commission interest on unpaid amounts, at the average
investment rate for Treasury tax and loan accounts published by the Secretary of the
Treasury pursuant to section 3717(a) of title 31, United States Code. The payment of inter-
est pursuant to this paragraph shall not preclude the Commission from bringing an action
to enforce the requirements of paragraph (2).

‘‘(4) RULEMAKING AUTHORITY.—The Commission may adopt rules and regulations to imple-
ment this subsection.’’.
Subsection (c) of such section provides the following:
(c) EFFECTIVE DATE.—The amendments made by this section shall become effective on the

earlier of—
(1) 1 year after the date of enactment of this Act; or
(2) the effective date of final rules or regulations issued in accordance with section 24(f)

of the Investment Company Act of 1940, as amended by this section.

(f) 1 In the case of securities issued by a face-amount certificate
company or redeemable securities issued by an open-end manage-
ment company or unit investment trust, which are sold in an
amount in excess of the number of securities included in an effec-
tive registration statement of any such company, such company
may, in accordance with such rules and regulations as the Commis-
sion shall adopt as it deems necessary or appropriate in the public
interest or for the protection of investors, elect to have the registra-
tion of such securities deemed effective as of the time of their sale,
upon payment to the Commission, within six months after any
such sale, of a registration fee of three times the amount of the fee
which would have otherwise been applicable to such securities.
Upon any such election and payment, the registration statement of
such company shall be considered to have been in effect with re-
spect to such shares. The Commission may also adopt rules and
regulations as it deems necessary or appropriate in the public in-
terest or for the protection of investors to permit the registration
of an indefinite number of the securities issued by a face-amount
certificate company or redeemable securities issued by an open-end
management company or unit investment trust.

(g) ADDITIONAL PROSPECTUSES.—In addition to any prospectus
permitted or required by section 10(a) of the Securities Act of 1933,
the Commission shall permit, by rules or regulations deemed nec-
essary or appropriate in the public interest or for the protection of
investors, the use of a prospectus for purposes of section 5(b)(1) of
that Act with respect to securities issued by a registered invest-
ment company. Such a prospectus, which may include information
the substance of which is not included in the prospectus specified
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in section 10(a) of the Securities Act of 1933, shall be deemed to
be permitted by section 10(b) of that Act.

PLANS OF REORGANIZATION

SEC. 25. ø80a–25¿ (a) Any person who, by use of the mails or
any means or instrumentality of interstate commerce or otherwise,
solicits or permits the use of his name to solicit any proxy, consent,
authorization, power of attorney, ratification, deposit, or dissent in
respect of any plan of reorganization of any registered investment
company shall file with, or mail to, the Commission for its informa-
tion, within twenty-four hours after the commencement of any such
solicitation, a copy of such plan and any deposit agreement relating
thereto and of any proxy, consent, authorization, power of attorney,
ratification, instrument of deposit, or instrument of dissent in re-
spect thereto, if or to the extent that such documents shall not al-
ready have been filed with the Commission.

(b) The Commission is authorized, if so requested, prior to any
solicitation of security holders with respect to any plan of reorga-
nization, by any registered investment company which is, or any of
the securities of which are, the subject of or is a participant in any
such plan, or if so requested by the holders of 25 per centum of any
class of its outstanding securities, to render an advisory report in
respect of the fairness of any such plan and its effect upon any
class or classes of security holders. In such event any registered
investment company, in respect of which the Commission shall
have rendered any such advisory report, shall mail promptly a copy
of such advisory report to all its security holders affected by any
such plan: Provided, That such advisory report shall have been re-
ceived by it at least forty-eight hours (not including Sundays and
holidays) before final action is taken in relation to such plan at any
meeting of security holders called to act in relation thereto, or any
adjournment of any such meeting, or if no meeting be called, then
prior to the final date of acceptance of such plan by security hold-
ers. In respect of securities not registered as to ownership, in lieu
of mailing a copy of such advisory report, such registered company
shall publish promptly a statement of the existence of such advi-
sory report in a newspaper of general circulation in its principal
place of business and shall make available copies of such advisory
report upon request. Notwithstanding the provision of this section
the Commission shall not render such advisory report although so
requested by any such investment company or such security hold-
ers if the fairness or feasibility of said plan is in issue in any pro-
ceeding pending in any court of competent jurisdiction unless such
plan is submitted to the Commission for that purpose by such
court.

(c) Any district court of the United States in the State of incor-
poration of a registered investment company, or any such court for
the district in which such company maintains its principal place of
business, is authorized to enjoin the consummation of any plan of
reorganization of such registered investment company upon pro-
ceedings instituted by the Commission (which is authorized so to
proceed upon behalf of security holders of such registered company,
or any class thereof), if such court shall determine that any such
plan is not fair and equitable to all security holders.
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(d) Nothing contained in this section shall in any way affect or
derogate from the powers of the courts of the United States and the
Commission with reference to reorganizations contained in title 11
of the United States Code.

UNIT INVESTMENT TRUSTS

SEC. 26. ø80a–26¿ (a) No principal underwriter for or depositor
of a registered unit investment trust shall sell, except by surrender
to the trustee for redemption, any security of which such trust is
the issuer (other than short-term paper), unless the trust inden-
ture, agreement of custodianship, or other instrument pursuant to
which such security is issued—

(1) designates one or more trustees or custodians, each of
which is a bank, and provides that each such trustee or custo-
dian shall have at all times an aggregate capital, surplus, and
undivided profits of a specified minimum amount, which shall
not be less than $500,000 (but may also provide, if such trustee
or custodian publishes reports of condition at least annually,
pursuant to law or to the requirements of its supervising or
examining authority, that for the purposes of this paragraph
the aggregate capital, surplus, and undivided profits of such
trustee or custodian shall be deemed to be its aggregate cap-
ital, surplus, and undivided profits as set forth in its most re-
cent report of condition so published);

(2) provides, in substance, (A) that during the life of the
trust the trustee or custodian, if not otherwise remunerated,
may charge against and collect from the income of the trust,
and from the corpus thereof if no income is available, such fees
for its services and such reimbursement for its expenses as are
provided for in such instrument; (B) that no such charge or col-
lection shall be made except for services theretofore performed
or expenses theretofore incurred; (C) that no payment to the
depositor of or a principal underwriter for such trust, or to any
affiliated person or agent of such depositor or underwriter,
shall be allowed the trustee or custodian as an expense (except
that provision may be made for the payment to any such per-
son of a fee, not exceeding such reasonable amount as the
Commission may prescribe as compensation for performing
bookkeeping and other administrative services, of a character
normally performed by the trustee or custodian itself); and (D)
that the trustee or custodian shall have possession of all secu-
rities and other property in which the funds of the trust are
invested, all funds held for such investment, all equalization,
redemption, and other special funds of the trust, and all in-
come upon, accretions to, and proceeds of such property and
funds, and shall segregate and hold the same in trust (subject
only to the charges and collections allowed under clauses (A),
(B), and (C)) until distribution thereof to the security holders
of the trust;

(3) provides, in substance, that the trustee or custodian
shall not resign until either (A) the trust has been completely
liquidated and the proceeds of the liquidation distributed to
the security holders of the trust, or (B) a successor trustee or
custodian, having the qualifications prescribed in paragraph
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(1), has been designated and has accepted such trusteeship or
custodianship; and

(4) provides, in substance, (A) that a record will be kept by
the depositor or an agent of the depositor of the name and ad-
dress of, and the shares issued by the trust and held by, every
holder of any security issued pursuant to such instrument,
insofar as such information is known to the depositor or agent;
and (B) that whenever a security is deposited with the trustee
in substitution for any security in which such security holder
has an undivided interest, the depositor or the agent of the de-
positor will, within five days after such substitution, either de-
liver or mail to such security holder a notice of substitution, in-
cluding an identification of the securities eliminated and the
securities substituted, and a specification of the shares of such
security holder affected by the substitution.
(b) The Commission may, after consultation with and taking

into consideration the views of the Federal banking agencies (as de-
fined in section 3 of the Federal Deposit Insurance Act), adopt
rules and regulations, and issue orders, consistent with the protec-
tion of investors, prescribing the conditions under which a bank, or
an affiliated person of a bank, either of which is an affiliated per-
son of a principal underwriter for, or depositor of, a registered unit
investment trust, may serve as trustee or custodian under sub-
section (a)(1).

(c) It shall be unlawful for any depositor or trustee of a reg-
istered unit investment trust holding the security of a single issuer
to substitute another security for such security unless the Commis-
sion shall have approved such substitution. The Commission shall
issue an order approving such substitution if the evidence estab-
lishes that it is consistent with the protection of investors and the
purposes fairly intended by the policy and provisions of this title.

(d) In the event that a trust indenture, agreement of custodian-
ship, or other instrument pursuant to which securities of a reg-
istered unit investment trust are issued does not comply with the
requirements of subsection (a) of this section, such instrument will
be deemed to meet such requirements if a written contract or
agreement binding on the parties and embodying such require-
ments has been executed by the depositor on the one part and the
trustee or custodian on the other part, and three copies of such con-
tract or agreement have been filed with the Commission.

(e) Whenever the Commission has reason to believe that a unit
investment trust is inactive and that its liquidation is in the inter-
est of the security holders of such trust, the Commission may file
a complaint seeking the liquidation of such trust in the district
court of the United States in any district wherein any trustee of
such trust resides or has its principal place of business. A copy of
such complaint shall be served on every trustee of such trust, and
notice of the proceeding shall be given such other interested per-
sons in such manner and at such times as the court may direct.
If the court determines that such liquidation is in the interest of
the security holders of such trust, the court shall order such liq-
uidation and, after payment of necessary expenses, the distribution
of the proceeds to the security holders of the trust in such manner
and on such terms as may to the court appear equitable.
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(f) EXEMPTION.—
(1) IN GENERAL.—Subsection (a) does not apply to any reg-

istered separate account funding variable insurance
contracts, or to the sponsoring insurance company and prin-
cipal underwriter of such account.

(2) LIMITATION ON SALES.—It shall be unlawful for any reg-
istered separate account funding variable insurance
contracts, or for the sponsoring insurance company of such ac-
count, to sell any such contract—

(A) unless the fees and charges deducted under the
contract, in the aggregate, are reasonable in relation to the
services rendered, the expenses expected to be incurred,
and the risks assumed by the insurance company, and,
beginning on the earlier of August 1, 1997, or the earliest
effective date of any registration statement or amendment
thereto for such contract following the date of enactment
of this subsection, the insurance company so represents in
the registration statement for the contract; and

(B) unless the insurance company—
(i) complies with all other applicable provisions of

this section, as if it were a trustee or custodian of the
registered separate account;

(ii) files with the insurance regulatory authority of
the State which is the domiciliary State of the
insurance company, an annual statement of its finan-
cial condition, which most recent statement indicates
that the insurance company has a combined capital
and surplus, if a stock company, or an unassigned sur-
plus, if a mutual company, of not less than $1,000,000,
or such other amount as the Commission may from
time to time prescribe by rule, as necessary or appro-
priate in the public interest or for the protection of
investors; and

(iii) together with its registered separate accounts,
is supervised and examined periodically by the
insurance authority of such State.

(3) FEES AND CHARGES.—For purposes of paragraph (2),
the fees and charges deducted under the contract shall include
all fees and charges imposed for any purpose and in any
manner.

(4) REGULATORY AUTHORITY.—The Commission may issue
such rules and regulations to carry out paragraph (2)(A) as it
determines are necessary or appropriate in the public interest
or for the protection of investors.

PERIODIC PAYMENT PLANS

SEC. 27. ø80a–27¿ (a) It shall be unlawful for any registered
investment company issuing periodic payment plan certificates, or
for any depositor of or underwriter for such company, to sell any
such certificate, if—

(1) the sales load on such certificate exceeds 9 per centum
of the total payments to be made thereon;
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(2) more than one-half of any of the first twelve monthly
payments thereon, or their equivalent, is deducted for sales
load;

(3) the amount of sales load deducted from any one of such
first payments exceeds proportionately the amount deducted
from any other such payment, or the amount deducted from
any subsequent payment exceeds proportionately the amount
deducted from any other subsequent payment;

(4) the first payment on such certificate is less than $20,
or any subsequent payment is less than $10;

(5) if such registered company is a management company,
the proceeds of such certificate or the securities in which such
proceeds are invested are subject to management fees (other
than fees for administrative services of the character described
in clause (C), paragraph (2), of section 26(a)) exceeding such
reasonable amount as the Commission may prescribe, whether
such fees are payable to such company or to investment advis-
ers thereof; or

(6) if such registered company is a unit investment trust
the assets of which are securities issued by a management
company, the depositor of or principal underwriter for such
trust, or any affiliated person of such depositor or underwriter,
is to receive from such management company or any affiliated
person thereof any fee or payment on account of payments on
such certificate exceeding such reasonable amount as the Com-
mission may prescribe.
(b) If it appears to the Commission, upon application or other-

wise, that smaller companies are subjected to relatively higher
operating costs and that in order to make due allowance therefor
it is necessary or appropriate in the public interest and consistent
with the protection of investors that a provision or provisions of
paragraph (1), (2), or (3) of subsection (a) relative to sales load be
relaxed in the case of certain registered investment companies
issuing periodic payment plan certificates, or certain specified
classes of such companies, the Commission is authorized by rules
and regulations or order to grant any such company or class of
companies appropriate qualified exemptions from the provisions of
said paragraphs.

(c) It shall be unlawful for any registered investment company
issuing periodic payment plan certificates, or for any depositor of
or underwriter for such company, to sell any such certificate,
unless—

(1) such certificate is a redeemable security; and
(2) the proceeds of all payments on such certificate (except

such amounts as are deducted for sales load) are deposited
with a trustee or custodian having the qualifications prescribed
in paragraph (1) of section 26(a) for the trustees of unit invest-
ment trusts, and are held by such trustee or custodian under
an indenture or agreement containing, in substance, the provi-
sions required by paragraphs (2) and (3) of section 26(a) for the
trust indentures of unit investment trusts.
(d) Notwithstanding subsection (a) of this section, it shall be

unlawful for any registered investment company issuing periodic
payment plan certificates, or for any depositor of or underwriter for
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such company, to sell any such certificate unless the certificate pro-
vides that the holder thereof may surrender the certificate at any
time within the first eighteen months after the issuance of the cer-
tificate and receive in payment thereof, in cash, the sum of (1) the
value of his account, and (2) an amount, from such underwriter or
depositor, equal to that part of the excess paid for sales loading
which is over 15 per centum of the gross payments made by the
certificate holder. The Commission may make rules and regulations
applicable to such underwriters and depositors specifying such re-
serve requirements as it deems necessary or appropriate in order
for such underwriters and depositors to carry out the obligations to
refund sales charges required by this subsection.

(e) With respect to any periodic payment plan certificate sold
subject to the provisions of subsection (d) of this section, the reg-
istered investment company issuing such periodic payment plan
certificate, or any depositor of or underwriter for such company,
shall in writing (1) inform each certificate holder who has missed
three payments or more, within thirty days following the expiration
of fifteen months after the issuance of the certificate, or, if any
such holder has missed one payment or more after such period of
fifteen months but prior to the expiration of eighteen months after
the issuance of the certificate, at any time prior to the expiration
of such eighteen-month period, of his right to surrender his certifi-
cate as specified in subsection (d) of this section, and (2) inform the
certificate holder of (A) the value of the holder’s account as of the
time the written notice was given to such holder, and (B) the
amount to which he is entitled as specified in subsection (d) of this
section. The Commission may make rules specifying the method,
form, and contents of the notice required by this subsection.

(f) With respect to any periodic payment plan (other than a
plan under which the amount of sales load deducted from any pay-
ment thereon does not exceed 9 per centum of such payment), the
custodian bank for such plan shall mail to each certificate holder,
within sixty days after the issuance of the certificate, a statement
of charges to be deducted from the projected payments on the cer-
tificate and a notice of his right of withdrawal as specified in this
section. The Commission may make rules specifying the method,
form, and contents of the notice required by this subsection. The
certificate holder may within forty-five days of the mailing of the
notice specified in this subsection surrender his certificate and re-
ceive in payment thereof, in cash, the sum of (1) the value of his
account, and (2) an amount, from the underwriter or depositor,
equal to the difference between the gross payments made and the
net amount invested. The Commission may make rules and regula-
tions applicable to underwriters and depositors of companies
issuing any such certificate specifying such reserve requirements as
it deems necessary or appropriate in order for such underwriters
and depositors to carry out the obligations to refund sales charges
required by this subsection.

(g) Notwithstanding the provisions of subsections (a) and (d),
a registered investment company issuing periodic payment plan
certificates may elect, by written notice to the Commission, to be
governed by the provisions of subsection (h) rather than the provi-
sions of subsections (a) and (d) of this section.
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(h) Upon making the election specified in subsection (g), it
shall be unlawful for any such electing registered investment com-
pany issuing periodic payment plan certificates, or for any deposi-
tor of or underwriter for such company, to sell any such certificate,
if—

(1) the sales load on such certificate exceeds 9 per centum
of the total payments to be made thereon;

(2) more than 20 per centum of any payment thereon is de-
ducted for sales load, or an average of more than 16 per cen-
tum is deducted for sales load from the first forty-eight
monthly payments thereon, or their equivalent;

(3) the amount of sales load deducted from any one of the
first twelve monthly payments, the thirteenth through twenty-
fourth monthly payments, the twenty-fifth through thirty-sixth
monthly payments, or the thirty-seventh through forty-eighth
monthly payments, or their equivalents, respectively, exceeds
proportionately the amount deducted from any other such pay-
ment, or the amount deducted from any subsequent payment
exceeds proportionately the amount deducted from any other
subsequent payment;

(4) the deduction for sales load on the excess of the pay-
ment or payments in any month over the minimum monthly
payment, or its equivalent, to be made on the certificate ex-
ceeds the sales load applicable to payments subsequent to the
first forty-eight monthly payments or their equivalent;

(5) the first payment on such certificate is less than $20,
or any subsequent payment is less than $10;

(6) if such registered company is a management company,
the proceeds of such certificate or the securities in which such
proceeds are invested are subject to management fees (other
than fees for administrative services of the character described
in clause (C) of paragraph (2) of section 26(a)) exceeding such
reasonable amount as the Commission may prescribe, whether
such fees are payable to such company or to investment advis-
ers thereof; or

(7) if such registered company is a unit investment trust
the assets of which are securities issued by a management
company, the depositor of or principal underwriter for such
trust, or any affiliated person of such depositor or underwriter,
is to receive from such management company or any affiliated
person thereof any fee or payment on account of payments on
such certificate exceeding such reasonable amount as the Com-
mission may prescribe.
(i)(1) This section does not apply to any registered separate ac-

count funding variable insurance contracts, or to the sponsoring
insurance company and principal underwriter of such account, ex-
cept as provided in paragraph (2).

(2) It shall be unlawful for any registered separate account
funding variable insurance contracts, or for the sponsoring
insurance company of such account, to sell any such contract
unless—

(A) such contract is a redeemable security; and
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(B) the insurance company complies with section 26(e) and
any rules or regulations issued by the Commission under sec-
tion 26(e).

FACE-AMOUNT CERTIFICATE COMPANIES

SEC. 28. ø80a–28¿ (a) It shall be unlawful for any registered
face-amount certificate company to issue or sell any face-amount
certificate, or to collect or accept any payment on any such certifi-
cate issued by such company on or after the effective date of this
title, unless—

(1) such company, if organized before March 15, 1940, was
actively and continuously engaged in selling face-amount cer-
tificates on and before that date, and has outstanding capital
stock worth upon a fair valuation of assets not less than
$50,000; or if organized on or after March 15, 1940, has capital
stock in an amount not less than $250,000 which has been
bona fide subscribed and paid for in cash; and

(2) such company maintains at all times minimum certifi-
cate reserves on all its outstanding face-amount certificates in
an aggregate amount calculated and adjusted as follows:

(A) the reserves for each certificate of the installment
type shall be based on assumed annual, semi-annual,
quarterly, or monthly reserve payments according to the
manner in which gross payments for any certificate year
are made by the holder, which reserve payments shall be
sufficient in amount, as and when accumulated at a rate
not to exceed 31⁄2 per centum per annum compounded an-
nually, to provide the minimum maturity or face amount
of the certificate when due. Such reserve payments may be
graduated according to certificate years so that the reserve
payment or payments for the first certificate year shall
amount to at least 50 per centum of the required gross an-
nual payment for such year and the reserve payment or
payments for each of the second to fifth certificate years
inclusive shall amount to at least 93 per centum of each
such year’s required gross annual payment and for the
sixth and each subsequent certificate year the reserve pay-
ment or payments shall amount to at least 96 per centum
of each such year’s required gross annual payment: Pro-
vided, That such aggregate reserve payments shall amount
to at least 93 per centum of the aggregate gross annual
payments required to be made by the holder to obtain the
maturity of the certificate. The company may at its option
take as loading from the gross payment or payments for a
certificate year, as and when made by the certificate
holder, an amount or amounts equal in the aggregate for
such year to not more than the excess, if any, of the gross
payment or payments required to be made by the holder
for such year, over and above the percentage of the gross
annual payment required herein for such year for reserve
purposes. Such loading may be taken by the company prior
to or after the setting up of the reserve payment or pay-
ments for such year and the reserve payment or payments
for such year may be graduated and adjusted to cor-
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respond with the amount of the gross payment or pay-
ments made by the certificate holder for such year less the
loading so taken;

(B) if the foregoing minimum percentages of the gross
annual payments required under the provisions of such
certificate should produce reserve payments larger than
are necessary at 31⁄2 per centum per annum compounded
annually to provide the minimum maturity or face amount
of the certificate when due, the reserve shall be based
upon reserve payments accumulated as provided under
preceding subparagraph (A) of this paragraph except that
in lieu of the 31⁄2 per centum rate specified therein, such
rate shall be lowered to the minimum rate, expressed in
multiples of one-eighth of 1 per centum, which will accu-
mulate such reserve payments to the maturity value when
due;

(C) if the actual annual gross payment to be made by
the certificate holder on any certificate issued prior to or
after the effective date of this Act is less than the amount
of any assumed reserve payment or payments for a certifi-
cate year, such company shall maintain as a part of such
minimum certificate reserves a deficiency reserve equal to
the total present value of future deficiencies in the gross
payments, calculated at a rate not to exceed 31⁄2 per cen-
tum per annum compounded annually;

(D) for each certificate of the installment type the
amount of the reserve shall at any time be at least equal
to (1) the then amount of the reserve payments set up
under section 28(a)(2) (A) or (B); (2) the accumulations on
such reserve payments as computed under subparagraphs
(A) or (B) of this paragraph (2); (3) the amount of any defi-
ciency reserve required under subparagraph (C) hereof;
and (4) such amount as shall have been credited to the ac-
count of each certificate holder in the form of any credit,
or any dividend, or any interest in addition to the min-
imum maturity amount specified in such certificate, plus
any accumulations on any amount or amounts so credited,
at a rate not exceeding 31⁄2 per centum per annum com-
pounded annually;

(E) for each certificate which is fully paid, including
any fully paid obligations resulting from or effected upon
the maturity of the previously issued certificate, and for
each paid-up certificate issued as provided in subsection (f)
of this section prior to maturity, the amount of the reserve
shall at any time be at least equal to (1) such amount as
and when accumulated at a rate not to exceed 31⁄2 per cen-
tum per annum compounded annually, will provide the
amount or amounts payable when due and (2) such
amount as shall have been credited to the account of each
such certificate holder in the form of any credit, or any
dividend, or any interest in addition to the minimum
maturity amount specified in the certificate, plus any accu-
mulations on any amount or amounts so credited, at a rate
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not exceeding 31⁄2 per centum per annum compounded an-
nually;

(F) for each certificate of the installment type under
which gross payments have been made by or credited to
the holder thereof covering a payment period or periods or
any part thereof beyond the then current payment period
as defined by the terms of such certificate, and for which
period or periods no reserve has been set up under sub-
paragraph (A) or (B) hereof, an advance payment reserve
shall be set up and maintained in the amount of the
present value of any such unapplied advance gross pay-
ments, computed at a rate not to exceed 31⁄2 per centum
per annum compounded annually;

(G) such appropriate contingency reserves for death
and disability benefits and for reinstatement rights on any
such certificate providing for such benefits or rights as the
Commission shall prescribe by rule, regulation, or order
based upon the experience of face-amount companies in
relation to such contingencies.

At no time shall the aggregate certificate reserves herein required
by subparagraphs (A) to (F), inclusive, be less than the aggregate
surrender values and other amounts to which all certificate holders
may be then entitled.

For the purpose of this subsection (a), no certificate of the
installment type shall be deemed to be outstanding if before a sur-
render value has been attained the holder thereof has been in con-
tinuous default in making his payments thereon for a period of one
year.

(b) It shall be unlawful for any registered face-amount certifi-
cate company to issue or sell any face-amount certificate, or to col-
lect or accept any payment on any such certificate issued by such
company on or after the effective date of this title, unless such com-
pany has, in cash or qualified investments, assets having a value
not less than the aggregate amount of the capital stock require-
ment and certificate reserves as computed under the provisions of
subsection (a) hereof. As used in this subsection, ‘‘qualified invest-
ments’’ means investments of a kind which life-insurance compa-
nies are permitted to invest in or hold under the provisions of the
Code of the District of Columbia as heretofore or hereafter
amended, and such other investments as the Commission shall by
rule, regulation, or order authorize as qualified investments. Such
investments shall be valued in accordance with the provisions of
said Code where such provisions are applicable. Investments to
which such provisions do not apply shall be valued in accordance
with such rules, regulations, or orders as the Commission shall
prescribe for the protection of investors.

(c) The Commission shall by rule, regulation, or order, in the
public interest or for the protection of investors, require a reg-
istered face-amount certificate company to deposit and maintain,
upon such terms and conditions as the Commission shall prescribe
and as are appropriate for the protection of investors, with one or
more institutions having the qualifications required by paragraph
(1) of section 26(a) for a trustee of a unit investment trust, all or
any part of the investments maintained by such company as certifi-
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cate reserve requirements under the provisions of subsection (b)
hereof: Provided, however, That where qualified investments are
maintained on deposit by such company in respect of its liabilities
under certificates issued to or held by residents of any State as re-
quired by the statute of such State or by any order, regulation, or
requirement of such State or any official or agency thereof, the
amount so on deposit, but not to exceed the amount of reserves re-
quired by subsection (a) hereof for the certificates so issued or held,
shall be deducted from the amount of qualified investments that
may be required to be deposited hereunder.

Assets which are qualified investments under subsection (b)
and which are deposited under or as permitted by this subsection
(c), may be used and shall be considered as a part of the assets re-
quired to be maintained under the provisions of said subsection (b).

(d) It shall be unlawful for any registered face-amount certifi-
cate company to issue or sell any face-amount certificate, or to col-
lect or accept any payment on any such certificate issued by such
company on or after the effective date of this title, unless such cer-
tificate contains a provision or provisions to the effect—

(1) that, in respect of any certificate of the installment
type, during the first certificate year the holder of the certifi-
cate, upon surrender thereof, shall be entitled to a value pay-
able in cash not less than the reserve payments as specified in
subparagraph (A) or (B) of paragraph (2) of subsection (a) and
at the end of such certificate year, a value payable in cash at
least equal to 50 per centum of the amount of the gross annual
payment required thereby for such year;

(2) that, in respect of any certificate of the installment
type, at any time after the expiration of the first certificate
year and prior to maturity, the holder of the certificate, upon
surrender thereof, shall be entitled to a value payable in cash
not less than the then amount of the reserve for such certifi-
cate required by numbered items (1) and (2) of subparagraph
(D) of paragraph (2) of subsection (a) hereof, less a surrender
charge that shall not exceed 2 per centum of the face or matu-
rity amount of the certificate, or 15 per centum of the amount
of such reserve, whichever is the lesser, but in no event shall
such value be less than 50 per centum of the amount of such
reserve. The amount of the surrender value for the end of each
certificate year shall be set out in the certificate;

(3) that, in respect of any certificate of the installment
type, the holder of the certificate, upon surrender thereof for
cash or upon receipt of a paid-up certificate as provided in sub-
section (f) hereof, shall be entitled to a value payable in cash
equal to the then amount of any advance payment reserve
under such certificate required by subparagraph (F) of para-
graph (2) of subsection (a) hereof in addition to any other
amounts due the holder hereunder;

(4) that at any time prior to maturity, in respect of any
certificate which is fully paid, the holder of the certificate,
upon surrender thereof, shall be entitled to a value payable in
cash not less than the then amount of the reserve for such cer-
tificate required by item (1) of subparagraph (E) of paragraph
(2) of subsection (a) hereof, less a surrender charge that shall
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not exceed 2 per centum of the face or maturity amount of the
certificate, or 15 per centum of the amount of such reserve,
whichever is the lesser: Provided, however, That such sur-
render charge shall not apply as to any obligations of a fully
paid type resulting from the maturity of a previously issued
certificate. The amount of the surrender value for the end of
each certificate year shall be set out in the certificate;

(5) that in respect of any certificate, the holder of the cer-
tificate, upon maturity, upon surrender thereof for cash or
upon receipt of a paid-up certificate as provided in subsection
(f) hereof, shall be entitled to a value payable in cash equal to
the then amount of the reserve, if any, for such certificate re-
quired by item (4) of subparagraph (D) of paragraph (2) of sub-
section (a) hereof or item (2) of subparagraph (E) of paragraph
(2) of subsection (a) hereof in addition to any other amounts
due the holder hereunder.
The term ‘‘certificate year’’ as used in this section in respect of

any certificate of the installment type means a period or periods for
which one year’s payment or payments as provided by the certifi-
cate have been made thereon by the holder and the certificate
maintained in force by such payments for the time for which the
same have been made, and in respect of any certificate which is
fully paid or paid-up means any year ending on the anniversary of
the date of issuance of the certificate.

Any certificate may provide for loans or advances by the com-
pany to the certificate holder on the security of such certificate
upon terms prescribed therein but at an interest rate not exceeding
6 per centum per annum. The amount of the required reserves, de-
posits, and the surrender values thereof available to the holder
may be adjusted to take into account any unpaid balance on such
loans or advances and interest thereon, for the purposes of this
subsection and subsections (b) and (c) hereof.

Any certificate may provide that the company at its option
may, prior to the maturity thereof, defer any payment or payments
to the certificate holder to which he may be entitled under this sub-
section (d), for a period of not more than thirty days: Provided,
That in the event such option is exercised by the company, interest
shall accrue on any payment or payments due to the holder, for the
period of such deferment at a rate equal to that used in accumu-
lating the reserves for such certificate: And provided further, That
the Commission may, by rules and regulations or orders in the
public interest or for the protection of investors, make provision for
any other deferment upon such terms and conditions as it shall
prescribe.

(e) It shall be unlawful for any registered face-amount certifi-
cate company to issue or sell any face-amount certificate, or to col-
lect or accept any payment on any such certificate issued by such
company on or after the effective date of this title, which certificate
makes the holder liable to any legal action or proceeding for any
unpaid amount on such certificate.

(f) It shall be unlawful for any registered face-amount certifi-
cate company to issue or sell any face-amount certificate, or to col-
lect or accept any payment on any such certificate issued by such
company on or after the effective date of this title, (1) unless such
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face-amount certificate contains a provision or provisions to the ef-
fect that the holder shall have an optional right to receive a paid-
up certificate in lieu of the then attained cash surrender value pro-
vided therein and in the amount of such value plus accumulations
thereon at a rate to be specified in the paid-up certificate equal to
that used in computing the reserve on the original certificate under
subparagraph (A) or (B) of paragraph (2) of subsection (a) of this
section, such paid-up certificate to become due and payable at the
end of a period equal to the balance of the term of such original
certificate before maturity; and during the period prior to maturity
such paid-up certificate shall have a cash value upon surrender
thereof equal to the then amount of the reserve therefor; and (2)
unless such face-amount certificate contains a further provision or
provisions to the effect that if the holder be in continuous default
in his payments on such certificate for a period of six months with-
out having exercised his option to receive a paid-up certificate, as
herein provided, the company at the expiration of such six months
shall pay the surrender value in cash if such value is less than
$100 or if such value is $100 or more shall issue such paid-up cer-
tificate to such holder and such payment or issuance, plus the pay-
ment of all other amounts to which he may be then entitled under
the original certificate, shall operate to cancel his original certifi-
cate: Provided, That in lieu of the issuance of a new paid-up certifi-
cate the original certificate may be converted into a paid-up certifi-
cate with the same effect; and (3) unless, where such certificate
provides, in the event of default, for the deferment of payments
thereon by the holder or of the due dates of such payments or of
the maturity date of the certificate, it shall also provide in effect
for the right of reinstatement by the holder of the certificate after
default and for an option in the holder, at the time of reinstate-
ment, to make up the payment or payments for the default period
next preceding such reinstatement with interest thereon not ex-
ceeding 6 per centum per annum, with the same effect as if no such
default in making such payments had occurred.

The term ‘‘default’’ as used in this subsection (f) shall, without
restricting its usual meaning, include a failure to make a payment
or payments as and when provided by the certificate.

(g) The foregoing provisions of this section shall not apply to
a face-amount certificate company which on or before the effective
date of this Act has discontinued the offering of face-amount certifi-
cates to the public and issues face-amount certificates only to the
holders of certificates previously issued pursuant to an obligation
expressed or implied in such certificates.

(h) It shall be unlawful for any registered face-amount certifi-
cate company which does not maintain the minimum certificate re-
serve on all its outstanding face-amount certificates issued prior to
the effective date of this Act, in an aggregate amount calculated
and adjusted as provided in section 28, to declare or pay any divi-
dends on the shares of such company for or during any calendar
year which shall exceed one-third of the net earnings for the next
preceding calendar year or which shall exceed 10 per centum of the
aggregate net earnings for the next preceding five calendar years,
whichever is the lesser amount, or any dividend which shall have
been forbidden by the Commission pursuant to the provision of the



482Sec. 28 INVESTMENT COMPANY ACT OF 1940

next sentence of this paragraph. At least thirty days before such
company shall declare, pay, or distribute any dividend, it shall give
the Commission written notice of its intention to declare, pay, or
distribute the same; and if at any time it shall appear to the Com-
mission that the declaration, payment or distribution of any divi-
dend for or during any calendar year might impair the financial
integrity of such company or its ability to meet its liabilities under
its outstanding face-amount certificates, it may by order forbid the
declaration, distribution, or payment of any such dividend.

(i) The foregoing provisions of this section shall apply to all
face-amount certificates issued prior to the effective date of this
subsection; to the collection or acceptance of any payment on such
certificates; to the issuance of face-amount certificates to the hold-
ers of such certificates pursuant to an obligation expressed or im-
plied in such certificates; to the provisions of such certificates; to
the minimum certificate reserves and deposits maintained with re-
spect thereto; and to the assets that the issuer of such certificate
was and is required to have with respect to such certificates. With
respect to all face-amount certificates issued after the effective date
of this subsection, the provisions of this section shall apply except
as hereinafter provided.

(1) Notwithstanding subparagraph (A) of paragraph (2) of sub-
section (a), the reserves for each certificate of the installment type
shall be based on assumed annual, semiannual, quarterly, or
monthly reserve payments according to the manner in which gross
payments for any certificate year are made by the holder, which re-
serve payments shall be sufficient in amount, as and when accumu-
lated at a rate not to exceed 31⁄2 per centum per annum com-
pounded annually, to provide the minimum maturity or face
amount of the certificate when due. Such reserve payments may be
graduated according to certificate years so that the reserve pay-
ment or payments for the first three certificate years shall amount
to at least 80 per centum of the required gross annual payment for
such years; the reserve payment or payments for the fourth certifi-
cate year shall amount to at least 90 per centum of such year’s re-
quired gross annual payment; the reserve payment or payments for
the fifth certificate year shall amount to at least 93 per centum of
such year’s gross annual payment; and for the sixth and each sub-
sequent certificate year the reserve payment or payments shall
amount to at least 96 per centum of each such year’s required gross
annual payment: Provided, That such aggregate reserve payments
shall amount to at least 93 per centum of the aggregate gross an-
nual payments required to be made by the holder to obtain the
maturity of the certificate. The company may at its option take as
loading from the gross payment or payments for a certificate year,
as and when made by the certificate holder, an amount or amounts
equal in the aggregate for such year to not more than the excess,
if any, of the gross payment or payments required to be made by
the holder for such year, over and above the percentage of the gross
annual payment required herein for such year for reserve purposes.
Such loading may be taken by the company prior to or after the
setting up of the reserve payment or payments for such year and
the reserve payment or payments for such year may be graduated
and adjusted to correspond with the amount of the gross payment
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or payments made by the certificate holder for such year less the
loading so taken.

(2) Notwithstanding paragraphs (1) and (2) of subsection (d),
(A) in respect of any certificate of the installment type, during the
first certificate year, the holder of the certificate, upon surrender
thereof, shall be entitled to a value payable in cash not less than
80 per centum of the amount of the gross payments made on the
certificate; and (B) in respect of any certificate of the installment
type, at any time after the expiration of the first certificate year
and prior to maturity, the holder of the certificate, upon surrender
thereof, shall be entitled to a value payable in cash not less than
the then amount of the reserve for such certificate required by
clauses (1) and (2) of subparagraph (D) of paragraph (2) of sub-
section (a), less a surrender charge that shall not exceed 2 per cen-
tum of the face or maturity amount of the certificate, or 15 per cen-
tum of the amount of such reserve, whichever is the lesser, but in
no event shall such value be less than 80 per centum of the gross
payments made on the certificate. The amount of the surrender
value for the end of each certificate year shall be set out in the cer-
tificate.

BANKRUPTCY OF FACE-AMOUNT CERTIFICATE COMPANIES

SEC. 29. [Section 29 amended section 67 and section 44 of the
Bankruptcy Act, with respect to the bankruptcy of face-amount cer-
tificate companies, as defined in section 4(1) of the Investment
Company Act of 1940.]

PERIODIC AND OTHER REPORTS; REPORTS OF AFFILIATED PERSONS

SEC. 30. ø80a–29¿ (a) Every registered investment company
shall file annually with the Commission such information, docu-
ments, and reports as investment companies having securities reg-
istered on a national securities exchange are required to file annu-
ally pursuant to section 13(a) of the Securities Exchange Act of
1934 and the rules and regulations issued thereunder.

(b) Every registered investment company shall file with the
Commission—

(1) such information, documents, and reports (other than
financial statements), as the Commission may require to keep
reasonably current the information and documents contained
in the registration statement of such company filed under this
title; and

(2) copies of every periodic or interim report or similar
communication containing financial statements and trans-
mitted to any class of such company’s security holders, such
copies to be filed not later than ten days after such trans-
mission.

Any information or documents contained in a report or other com-
munication to security holders filed pursuant to paragraph (2) may
be incorporated by reference in any report subsequently or concur-
rently filed pursuant to paragraph (1).

(c)(1) The Commission shall take such action as it deems nec-
essary or appropriate, consistent with the public interest and the
protection of investors, to avoid unnecessary reporting by, and
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minimize the compliance burdens on, registered investment
companies and their affiliated persons in exercising its authority—

(A) under subsection (f); and
(B) under subsection (b)(1), if the Commission requires the

filing of information, documents, and reports under that sub-
section on a basis more frequently than semiannually.
(2) Action taken by the Commission under paragraph (1) shall

include considering, and requesting public comment on—
(A) feasible alternatives that minimize the reporting

burdens on registered investment companies; and
(B) the utility of such information, documents, and reports

to the Commission in relation to the costs to registered invest-
ment companies and their affiliated persons of providing such
information, documents, and reports.
(d) The Commission shall issue rules and regulations permit-

ting the filing with the Commission, and with any national securi-
ties exchange concerned, of copies of periodic reports, or of extracts
therefrom, filed by any registered investment company pursuant to
subsections (a) and (b), in lieu of any reports and documents re-
quired of such company under section 13 or 15(d) of the Securities
Exchange Act of 1934.

(e) Every registered investment company shall transmit to its
stockholders, at least semiannually, reports containing such of the
following information and financial statements or their equivalent,
as of a reasonably current date, as the Commission may prescribe
by rules and regulations for the protection of investors, which re-
ports shall not be misleading in any material respect in the light
of the reports required to be filed pursuant to subsections (a) and
(b):

(1) a balance sheet accompanied by a statement of the
aggregate value of investments on the date of such balance
sheet;

(2) a list showing the amounts and values of securities
owned on the date of such balance sheet;

(3) a statement of income, for the period covered by the re-
port, which shall be itemized at least with respect to each cat-
egory of income and expense representing more than 5 per cen-
tum of total income or expense;

(4) a statement of surplus, which shall be itemized at least
with respect to each charge or credit to the surplus account
which represents more than 5 per centum of the total charges
or credits during the period covered by the report;

(5) a statement of the aggregate remuneration paid by the
company during the period covered by the report (A) to all
directors and to all members of any advisory board for regular
compensation; (B) to each director and to each member of an
advisory board for special compensation; (C) to all officers; and
(D) to each person of whom any officer or director of the com-
pany is an affiliated person; and

(6) a statement of the aggregate dollar amounts of pur-
chases and sales of investment securities, other than Govern-
ment securities, made during the period covered by the report:

Provided, That if in the judgment of the Commission any item re-
quired under this subsection is inapplicable or inappropriate to any
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specified type or types of investment company, the Commission
may by rules and regulations permit in lieu thereof the inclusion
of such item of a comparable character as it may deem applicable
or appropriate to such type or types of investment company.

(f) The Commission may, by rule, require that semiannual re-
ports containing the information set forth in subsection (e) include
such other information as the Commission deems necessary or
appropriate in the public interest or for the protection of investors.

(g) Financial statements contained in annual reports required
pursuant to subsections (a) and (e), if required by the rules and
regulations of the Commission, shall be accompanied by a certifi-
cate of independent public accountants. The certificate of such
independent public accountants shall be based upon an audit not
less in scope or procedures followed than that which independent
public accountants would ordinarily make for the purpose of pre-
senting comprehensive and dependable financial statements, and
shall contain such information as the Commission may prescribe,
by rules and regulations in the public interest or for the protection
of investors, as to the nature and scope of the audit and the find-
ings and opinion of the accountants. Each such report shall state
that such independent public accountants have verified securities
owned, either by actual examination, or by receipt of a certificate
from the custodian, as the Commission may prescribe by rules and
regulations.

(h) Every person who is directly or indirectly the beneficial
owner of more than 10 per centum of any class of outstanding secu-
rities (other than short-term paper) of which a registered closed-
end company is the issuer or who is an officer, director, member
of an advisory board, investment adviser, or affiliated person of an
investment adviser of such a company shall in respect of his trans-
actions in any securities of such company (other than short-term
paper) be subject to the same duties and liabilities as those im-
posed by section 16 of the Securities Exchange Act of 1934 upon
certain beneficial owners, directors, and officers in respect of their
transactions in certain equity securities.

(i) DISCLOSURE TO CHURCH PLAN PARTICIPANTS.—A person
that maintains a church plan that is excluded from the definition
of an investment company solely by reason of section 3(c)(14) shall
provide disclosure to plan participants, in writing, and not less fre-
quently than annually, and for new participants joining such a
plan after May 31, 1996, as soon as is practicable after joining such
plan, that—

(1) the plan, or any company or account maintained to
manage or hold plan assets and interests in such plan, com-
pany, or account, are not subject to registration, regulation, or
reporting under this title, the Securities Act of 1933, the Secu-
rities Exchange Act of 1934, or State securities laws; and

(2) plan participants and beneficiaries therefore will not be
afforded the protections of those provisions.
(j) NOTICE TO COMMISSION.—The Commission may issue rules

and regulations to require any person that maintains a church plan
that is excluded from the definition of an investment company
solely by reason of section 3(c)(14) to file a notice with the
Commission containing such information and in such form as the
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Commission may prescribe as necessary or appropriate in the pub-
lic interest or consistent with the protection of investors.

ACCOUNTS AND RECORDS

SEC. 31. ø80a–30¿ (a) MAINTENANCE OF RECORDS.—
(1) IN GENERAL.—Each registered investment company,

and each underwriter, broker, dealer, or investment adviser
that is a majority-owned subsidiary of such a company, shall
maintain and preserve such records (as defined in section
3(a)(37) of the Securities Exchange Act of 1934) for such period
or periods as the Commission, by rules and regulations, may
prescribe as necessary or appropriate in the public interest or
for the protection of investors. Each investment adviser that is
not a majority-owned subsidiary of, and each depositor of any
registered investment company, and each principal under-
writer for any registered investment company other than a
closed-end company, shall maintain and preserve for such pe-
riod or periods as the Commission shall prescribe by rules and
regulations, such records as are necessary or appropriate to
record such person’s transactions with such registered
company.

(2) MINIMIZING COMPLIANCE BURDEN.—In exercising its au-
thority under this subsection, the Commission shall take such
steps as it deems necessary or appropriate, consistent with the
public interest and for the protection of investors, to avoid un-
necessary recordkeeping by, and minimize the compliance bur-
den on, persons required to maintain records under this sub-
section (hereafter in this section referred to as ‘‘subject per-
sons’’). Such steps shall include considering, and requesting
public comment on—

(A) feasible alternatives that minimize the record-
keeping burdens on subject persons;

(B) the necessity of such records in view of the public
benefits derived from the independent scrutiny of such
records through Commission examination;

(C) the costs associated with maintaining the informa-
tion that would be required to be reflected in such records;
and

(D) the effects that a proposed recordkeeping require-
ment would have on internal compliance policies and
procedures.

(b) EXAMINATIONS OF RECORDS.—
(1) IN GENERAL.—All records required to be maintained

and preserved in accordance with subsection (a) shall be sub-
ject at any time and from time to time to such reasonable peri-
odic, special, and other examinations by the Commission, or
any member or representative thereof, as the Commission may
prescribe.

(2) AVAILABILITY.—For purposes of examinations referred
to in paragraph (1), any subject person shall make available to
the Commission or its representatives any copies or extracts
from such records as may be prepared without undue effort,
expense, or delay as the Commission or its representatives
may reasonably request.
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(3) COMMISSION ACTION.—The Commission shall exercise
its authority under this subsection with due regard for the ben-
efits of internal compliance policies and procedures and the
effective implementation and operation thereof.
(c) LIMITATIONS ON DISCLOSURE BY COMMISSION.—Notwith-

standing any other provision of law, the Commission shall not be
compelled to disclose any internal compliance or audit records, or
information contained therein, provided to the Commission under
this section. Nothing in this subsection shall authorize the Com-
mission to withhold information from the Congress or prevent the
Commission from complying with a request for information from
any other Federal department or agency requesting the information
for purposes within the scope of the jurisdiction of that department
or agency, or complying with an order of a court of the United
States in an action brought by the United States or the Commis-
sion. For purposes of section 552 of title 5, United States Code, this
section shall be considered a statute described in subsection
(b)(3)(B) of such section 552.

(d) DEFINITIONS.—For purposes of this section—
(1) the term ‘‘internal compliance policies and procedures’’

means policies and procedures designed by subject persons to
promote compliance with the Federal securities laws; and

(2) the term ‘‘internal compliance and audit record’’ means
any record prepared by a subject person in accordance with in-
ternal compliance policies and procedures.
(e) REGULATORY AUTHORITY.—The Commission may, in the

public interest or for the protection of investors, issue rules and
regulations providing for a reasonable degree of uniformity in the
accounting policies and principles to be followed by registered
investment companies in maintaining their accounting records and
in preparing financial statements required pursuant to this title.

(f) EXEMPTION AUTHORITY.—The Commission, upon application
made by any registered investment company, may by order exempt
a specific transaction or transactions from the provisions of any
rule or regulation made pursuant to subsection (e), if the Commis-
sion finds that such rule or regulation should not reasonably be ap-
plied to such transaction.

ACCOUNTANTS AND AUDITORS

SEC. 32. ø80a–31¿ (a) It shall be unlawful for any registered
management company or registered face-amount certificate com-
pany to file with the Commission any financial statement signed or
certified by an independent public accountant, unless—

(1) such accountant shall have been selected at a meeting
held within thirty days before or after the beginning of the fis-
cal year or before the annual meeting of stockholders in that
year by the vote, cast in person, of a majority of those members
of the board of directors who are not interested persons of such
registered company;

(2) such selection shall have been submitted for ratification
or rejection at the next succeeding annual meeting of stock-
holders if such meeting be held, except that any vacancy occur-
ring between annual meetings, due to the death or resignation
of the accountant, may be filled by the vote of a majority of
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those members of the board of directors who are not interested
persons of such registered company, cast in person at a meet-
ing called for the purpose of voting on such action;

(3) the employment of such accountant shall have been
conditioned upon the right of the company by vote of a major-
ity of the outstanding voting securities at any meeting called
for the purpose to terminate such employment forthwith with-
out any penalty; and

(4) such certificate or report of such accountant shall be
addressed both to the board of directors of such registered com-
pany and to the security holders thereof.

If the selection of an accountant has been rejected pursuant to
paragraph (2) or his employment terminated pursuant to para-
graph (3), the vacancy so occurring may be filled by a vote of a ma-
jority of the outstanding voting securities, either at the meeting at
which the rejection or termination occurred or, if not so filled, at
a subsequent meeting which shall be called for the purpose. In the
case of a common-law trust of the character described in section
16(c), no ratification of the employment of such accountant shall be
required but such employment may be terminated and such
accountant removed by action of the holders of record of a majority
of the outstanding shares of beneficial interest in such trust in the
same manner as is provided in section 16(c) in respect of the re-
moval of a trustee, and all the provisions therein contained as to
the calling of a meeting shall be applicable. In the event of such
termination and removal, the vacancy so occurring may be filled by
action of the holders of record of a majority of the shares of bene-
ficial interest either at the meeting, if any, at which such termi-
nation and removal occurs, or by instruments in writing filed with
the custodian, or if not so filed within a reasonable time then at
a subsequent meeting which shall be called by the trustees for the
purpose. The provisions of paragraph (42) of section 2(a) as to a
majority shall be applicable to the vote cast at any meeting of the
shareholders of such a trust held pursuant to this subsection.

(b) No registered management company or registered face-
amount certificate company shall file with the Commission any
financial statement in the preparation of which the controller or
other principal accounting officer or employee of such company par-
ticipated, unless such controller, officer or employee was selected,
either by vote of the holders of such company’s voting securities at
the last annual meeting of such security holders, or by the board
of directors of such company.

(c) The Commission is authorized, by rules and regulations or
order in the public interest or for the protection of investors, to re-
quire accountants and auditors to keep reports, work sheets, and
other documents and papers relating to registered investment com-
panies for such period or periods as the Commission may prescribe,
and to make the same available for inspection by the Commission
or any member or representative thereof.

FILING OF DOCUMENTS WITH COMMISSION IN CIVIL ACTIONS

SEC. 33. ø80a–32¿ Every registered investment company which
is a party and every affiliated person of such company who is a
party defendant to any action or claim by a registered investment
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company or a security holder thereof in a derivative or representa-
tive capacity against an officer, director, investment adviser,
trustee, or depositor of such company, shall file with the Commis-
sion, unless already so filed, (1) a copy of all pleadings, verdicts,
or judgments filed with the court or served in connection with such
action or claim, (2) a copy of any proposed settlement, compromise,
or discontinuance of such action, and (3) a copy of such motions,
transcripts, or other documents filed in or issued by the court or
served in connection with such action or claim as may be requested
in writing by the Commission. If any document referred to in
clause (1) or (2)—

(A) is delivered to such company or party defendant, such
document shall be filed with the Commission not later than ten
days after the receipt thereof; or

(B) is filed in such court or delivered by such company or
party defendant, such document shall be filed with the Com-
mission not later than five days after such filing or delivery.

DESTRUCTION AND FALSIFICATION OF REPORTS AND RECORDS

SEC. 34. ø80a–33¿ (a) It shall be unlawful for any person, ex-
cept as permitted by rule, regulation, or order of the Commission,
willfully to destroy, mutilate, or alter any account, book, or other
document the preservation of which has been required pursuant to
section 31(a) or 32(c).

(b) It shall be unlawful for any person to make any untrue
statement of a material fact in any registration statement, applica-
tion, report, account, record, or other document filed or transmitted
pursuant to this title or the keeping of which is required pursuant
to section 31(a). It shall be unlawful for any person so filing, trans-
mitting, or keeping any such document to omit to state therein any
fact necessary in order to prevent the statements made therein, in
the light of the circumstances under which they were made, from
being materially misleading. For the purposes of this subsection,
any part of any such document which is signed or certified by an
accountant or auditor in his capacity as such shall be deemed to
be made, filed, transmitted, or kept by such accountant or auditor,
as well as by the person filing, transmitting, or keeping the com-
plete document.

UNLAWFUL REPRESENTATIONS AND NAMES

SEC. 35. ø80a–34¿ (a) MISREPRESENTATION OF GUARANTEES.—
(1) IN GENERAL.—It shall be unlawful for any person,

issuing or selling any security of which a registered investment
company is the issuer, to represent or imply in any manner
whatsoever that such security or company—

(A) has been guaranteed, sponsored, recommended, or
approved by the United States, or any agency, instrumen-
tality or officer of the United States;

(B) has been insured by the Federal Deposit Insurance
Corporation; or

(C) is guaranteed by or is otherwise an obligation of
any bank or insured depository institution.
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(2) DISCLOSURES.—Any person issuing or selling the secu-
rities of a registered investment company that is advised by,
or sold through, a bank shall prominently disclose that an
investment in the company is not insured by the Federal De-
posit Insurance Corporation or any other government agency.
The Commission may, after consultation with and taking into
consideration the views of the Federal banking agencies (as de-
fined in section 3 of the Federal Deposit Insurance Act), adopt
rules and regulations, and issue orders, consistent with the
protection of investors, prescribing the manner in which the
disclosure under this paragraph shall be provided.

(3) DEFINITIONS.—The terms ‘‘insured depository institu-
tion’’ and ‘‘appropriate Federal banking agency’’ have the same
meanings as given in section 3 of the Federal Deposit Insur-
ance Act.
(b) It shall be unlawful for any person registered under any

section of this title to represent or imply in any manner whatsoever
that such person has been sponsored, recommended, or approved,
or that his abilities or qualifications have in any respect been
passed upon by the United States or any agency or officer thereof.

(c) No provision of subsection (a) or (b) shall be construed to
prohibit a statement that a person or security is registered under
this Act, the Securities Act of 1933, or the Securities Exchange Act
of 1934, if such statement is true in fact and if the effect of such
registration is not misrepresented.

(d) DECEPTIVE OR MISLEADING NAMES.—It shall be unlawful
for any registered investment company to adopt as a part of the
name or title of such company, or of any securities of which it is
the issuer, any word or words that the Commission finds are mate-
rially deceptive or misleading. The Commission is authorized, by
rule, regulation, or order, to define such names or titles as are
materially deceptive or misleading.

BREACH OF FIDUCIARY DUTY

SEC. 36. ø80a–35¿ (a) The Commission is authorized to bring
an action in the proper district court of the United States, or in the
United States court of any territory or other place subject to the
jurisdiction of the United States, alleging that a person serving or
acting in one or more of the following capacities has engaged
within five years of the commencement of the action or is about to
engage in any act or practice constituting a breach of fiduciary
duty involving personal misconduct in respect of any registered
investment company for which such person so serves or acts—

(1) as officer, director, member of any advisory board,
investment adviser, or depositor; or

(2) as principal underwriter, if such registered company is
an open-end company, unit investment trust, or face-amount
certificate company.

If such allegations are established, the court may enjoin such per-
sons from acting in any or all such capacities either permanently
or temporarily and award such injunctive or other relief against
such person as may be reasonable and appropriate in the cir-
cumstances, having due regard to the protection of investors and
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to the effectuation of the policies declared in section 1(b) of this
title.

(b) For the purposes of this subsection, the investment adviser
of a registered investment company shall be deemed to have a fidu-
ciary duty with respect to the receipt of compensation for services,
or of payments of a material nature, paid by such registered invest-
ment company, or by the security holders thereof, to such invest-
ment adviser or any affiliated person of such investment adviser.
An action may be brought under this subsection by the Commis-
sion, or by a security holder of such registered investment company
on behalf of such company, against such investment adviser, or any
affiliated person of such investment adviser, or any other person
enumerated in subsection (a) of this section who has a fiduciary
duty concerning such compensation or payments, for breach of fidu-
ciary duty in respect of such compensation or payments paid by
such registered investment company or by the security holders
thereof to such investment adviser or person. With respect to any
such action the following provisions shall apply:

(1) It shall not be necessary to allege or prove that any
defendant engaged in personal misconduct, and the plaintiff
shall have the burden of proving a breach of fiduciary duty.

(2) In any such action approval by the board of directors
of such investment company of such compensation or pay-
ments, or of contracts or other arrangements providing for
such compensation or payments, and ratification or approval of
such compensation or payments, or of contracts or other
arrangements providing for such compensation or payments,
by the shareholders of such investment company, shall be
given such consideration by the court as is deemed appropriate
under all the circumstances.

(3) No such action shall be brought or maintained against
any person other than the recipient of such compensation or
payments, and no damages or other relief shall be granted
against any person other than the recipient of such compensa-
tion or payments. No award of damages shall be recoverable
for any period prior to one year before the action was insti-
tuted. Any award of damages against such recipient shall be
limited to the actual damages resulting from the breach of
fiduciary duty and shall in no event exceed the amount of com-
pensation or payments received from such investment com-
pany, or the security holders thereof, by such recipient.

(4) This subsection shall not apply to compensation or pay-
ments made in connection with transactions subject to section
17 of this title, or rules, regulations, or orders thereunder, or
to sales loads for the acquisition of any security issued by a
registered investment company.

(5) Any action pursuant to this subsection may be brought
only in an appropriate district court of the United States.

(6) No finding by a court with respect to a breach of fidu-
ciary duty under this subsection shall be made a basis (A) for
a finding of a violation of this title for the purposes of sections
9 and 49 of this title, section 15 of the Securities Exchange Act
of 1934, or section 203 of title II of this Act, or (B) for an
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injunction to prohibit any person from serving in any of the
capacities enumerated in subsection (a) of this section.
(c) For the purposes of subsections (a) and (b) of this section,

the term ‘‘investment adviser’’ includes a corporate or other trustee
performing the functions of an investment adviser.

LARCENY AND EMBEZZLEMENT

SEC. 37. ø80a–36¿ Whoever steals, unlawfully abstracts, un-
lawfully and willfully converts to his own use or to the use of an-
other, or embezzles any of the moneys, funds, securities, credits,
property, or assets of any registered investment company shall be
deemed guilty of a crime, and upon conviction thereof shall be sub-
ject to the penalties provided in section 49. A judgment of convic-
tion or acquittal on the merits under the laws of any State shall
be a bar to any prosecution under this section for the same act or
acts.

RULES, REGULATIONS, AND ORDERS; GENERAL POWERS OF
COMMISSION

SEC. 38. ø80a–37¿ (a) The Commission shall have authority
from time to time to make, issue, amend, and rescind such rules
and regulations and such orders as are necessary or appropriate to
the exercise of the powers conferred upon the Commission else-
where in this title, including rules and regulations defining ac-
counting, technical, and trade terms used in this title, and pre-
scribing the form or forms in which information required in reg-
istration statements, applications, and reports to the Commission
shall be set forth. For the purposes of its rules or regulations the
Commission may classify persons, securities, and other matters
within its jurisdiction and prescribe different requirements for dif-
ferent classes of persons, securities, or matters.

(b) The Commission, by such rules and regulations or order as
it deems necessary or appropriate in the public interest or for the
protection of investors, may authorize the filing of any information
or documents required to be filed with the Commission under this
title, title II of this Act, the Securities Act of 1933, the Securities
Exchange Act of 1934, the Public Utility Holding Company Act of
1935, or the Trust Indenture Act of 1939, by incorporating by ref-
erence any information or documents theretofore or concurrently
filed with the Commission under this title or any of such Acts.

(c) No provision of this title imposing any liability shall apply
to any act done or omitted in good faith in conformity with any
rule, regulation, or order of the Commission, notwithstanding that
such rule, regulation, or order may, after such act or omission, be
amended or rescinded or be determined by judicial or other author-
ity to be invalid for any reason.

RULES AND REGULATIONS; PROCEDURE FOR ISSUANCE

SEC. 39. ø80a–38¿ Subject to the provisions of the Federal Reg-
ister Act and regulations prescribed under the authority thereof,
the rules and regulations of the Commission under this title, and
amendments thereof, shall be effective upon publication in the
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manner which the Commission shall prescribe, or upon such later
date as may be provided in such rules and regulations.

ORDERS; PROCEDURE FOR ISSUANCE

SEC. 40. ø80a–39¿ (a) Orders of the Commission under this
title shall be issued only after appropriate notice and opportunity
for hearing. Notice to the parties to a proceeding before the Com-
mission shall be given by personal service upon each party or by
registered mail or certified mail or confirmed telegraphic notice to
the party’s last known business address. Notice to interested per-
sons, if any, other than parties may be given in the same manner
or by publication in the Federal Register.

(b) The Commission may provide, by appropriate rules or regu-
lations, that an application verified under oath may be admissible
in evidence in a proceeding before the Commission and that the
record in such a proceeding may consist, in whole or in part, of
such application.

(c) In any proceeding before the Commission, the Commission,
in accordance with such rules and regulations as it may prescribe,
shall admit as a party any interested State or State agency, and
may admit as a party any representative of interested security
holders, or any other person whose participation in the proceeding
may be in the public interest or for the protection of investors.

HEARINGS BY COMMISSION

SEC. 41. ø80a–40¿ Hearings may be public and may be held be-
fore the Commission, any member or members thereof, or any offi-
cer or officers of the Commission designated by it, and appropriate
records thereof shall be kept.

ENFORCEMENT OF TITLE

SEC. 42. ø80a–41¿ (a) The Commission may make such inves-
tigations as it deems necessary to determine whether any person
has violated or is about to violate any provision of this title or of
any rule, regulation, or order hereunder, or to determine whether
any action in any court or any proceeding before the Commission
shall be instituted under this title against a particular person or
persons, or with respect to a particular transaction or transactions.
The Commission shall permit any person to file with it a statement
in writing, under oath or otherwise as the Commission shall deter-
mine, as to all the facts and circumstances concerning the matter
to be investigated.

(b) For the purpose of any investigation or any other pro-
ceeding under this title, any member of the Commission, or any of-
ficer thereof designated by it, is empowered to administer oaths
and affirmations, subpena witnesses, compel their attendance, take
evidence, and require the production of any books, papers, cor-
respondence, memoranda, contracts, agreements, or other records
which are relevant or material to the inquiry. Such attendance of
witnesses and the production of any such records may be required
from any place in any State or in any Territory or other place sub-
ject to the jurisdiction of the United States at any designated place
of hearing.
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(c) In case of contumacy by, or refusal to obey a subpena issued
to, any person, the Commission may invoke the aid of any court of
the United States within the jurisdiction of which such investiga-
tion or proceeding is carried on, or where such person resides or
carries on business, in requiring the attendance and testimony of
witnesses and the production of books, papers, correspondence,
memoranda, contracts, agreements, and other records. And such
court may issue an order requiring such person to appear before
the Commission or member or officer designated by the Commis-
sion, there to produce records, if so ordered, or to give testimony
touching the matter under investigation or in question; any failure
to obey such order of the court may be punished by such court as
a contempt thereof. All process in any such case may be served in
the judicial district whereof such person is an inhabitant or wher-
ever he may be found. Any person who without just cause shall fail
or refuse to attend and testify or to answer any lawful inquiry or
to produce books, papers, correspondence, memoranda, contracts,
agreements, or other records, if in his or its power so to do, in obe-
dience to the subpena of the Commission, shall be guilty of a mis-
demeanor, and upon conviction shall be subject to a fine of not
more than $1,000 or to imprisonment for a term of not more than
one year, or both.

(d) Whenever it shall appear to the Commission that any per-
son has engaged or is about to engage in any act or practice consti-
tuting a violation of any provision of this title, or of any rule, regu-
lation, or order hereunder, it may in its discretion bring an action
in the proper district court of the United States, or the proper
United States court of any Territory or other place subject to the
jurisdiction of the United States, to enjoin such acts or practices
and to enforce compliance with this title or any rule, regulation, or
order hereunder. Upon a showing that such person has engaged or
is about to engage in any such act or practice, a permanent or tem-
porary injunction or decree or restraining order shall be granted
without bond. In any proceeding under this subsection to enforce
compliance with section 7, the court as a court of equity may, to
the extent it deems necessary or appropriate, take exclusive juris-
diction and possession of the investment company or companies in-
volved and the books, records, and assets thereof, wherever located;
and the court shall have jurisdiction to appoint a trustee, who with
the approval of the court shall have power to dispose of any or all
of such assets, subject to such terms and conditions as the court
may prescribe. The Commission may transmit such evidence as
may be available concerning any violation of the provisions of this
title, or of any rule, regulation, or order thereunder, to the Attor-
ney General, who, in his discretion, may institute the appropriate
criminal proceedings under this title.

(e) MONEY PENALTIES IN CIVIL ACTIONS.—
(1) AUTHORITY OF COMMISSION.—Whenever it shall appear

to the Commission that any person has violated any provision
of this title, the rules or regulations thereunder, or a cease-
and-desist order entered by the Commission pursuant to sec-
tion 9(f) of this title, the Commission may bring an action in
a United States district court to seek, and the court shall have
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jurisdiction to impose, upon a proper showing, a civil penalty
to be paid by the person who committed such violation.

(2) AMOUNT OF PENALTY.—
(A) FIRST TIER.—The amount of the penalty shall be

determined by the court in light of the facts and cir-
cumstances. For each violation, the amount of the penalty
shall not exceed the greater of (i) $5,000 for a natural per-
son or $50,000 for any other person, or (ii) the gross
amount of pecuniary gain to such defendant as a result of
the violation.

(B) SECOND TIER.—Notwithstanding subparagraph (A),
the amount of penalty for each such violation shall not ex-
ceed the greater of (i) $50,000 for a natural person or
$250,000 for any other person, or (ii) the gross amount of
pecuniary gain to such defendant as a result of the viola-
tion, if the violation described in paragraph (1) involved
fraud, deceit, manipulation, or deliberate or reckless dis-
regard of a regulatory requirement.

(C) THIRD TIER.—Notwithstanding subparagraphs (A)
and (B), the amount of penalty for each such violation
shall not exceed the greater of (i) $100,000 for a natural
person or $500,000 for any other person, or (ii) the gross
amount of pecuniary gain to such defendant as a result of
the violation, if—

(I) the violation described in paragraph (1) in-
volved fraud, deceit, manipulation, or deliberate or
reckless disregard of a regulatory requirement; and

(II) such violation directly or indirectly resulted in
substantial losses or created a significant risk of sub-
stantial losses to other persons.

(3) PROCEDURES FOR COLLECTION.—
(A) PAYMENT OF PENALTY TO TREASURY.—A penalty

imposed under this section shall be payable into the Treas-
ury of the United States.

(B) COLLECTION OF PENALTIES.—If a person upon
whom such a penalty is imposed shall fail to pay such pen-
alty within the time prescribed in the court’s order, the
Commission may refer the matter to the Attorney General
who shall recover such penalty by action in the appro-
priate United States district court.

(C) REMEDY NOT EXCLUSIVE.—The actions authorized
by this subsection may be brought in addition to any other
action that the Commission or the Attorney General is
entitled to bring.

(D) JURISDICTION AND VENUE.—For purposes of section
44 of this title, actions under this paragraph shall be ac-
tions to enforce a liability or a duty created by this title.
(4) SPECIAL PROVISIONS RELATING TO A VIOLATION OF A

CEASE-AND-DESIST ORDER.—In an action to enforce a cease-and-
desist order entered by the Commission pursuant to section
9(f), each separate violation of such order shall be a separate
offense, except that in the case of a violation through a con-
tinuing failure to comply with the order, each day of the failure
to comply shall be deemed a separate offense.
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COURT REVIEW OF ORDERS

SEC. 43. ø80a–42¿ (a) Any person or party aggrieved by an
order issued by the Commission under this title may obtain a re-
view of such order in the court of appeals of the United States
within any circuit wherein such person resides or has his principal
place of business, or in the United States Court of Appeals for the
District of Columbia, by filing in such court, within sixty days after
the entry of such order, a written petition praying that the order
of the Commission be modified or set aside in whole or in part. A
copy of such petition shall be forthwith transmitted by the clerk of
the court to any member of the Commission or any officer thereof
designated by the Commission for that purpose, and thereupon the
Commission shall file in the court the record upon which the order
complained of was entered, as provided in section 2112 of title 28,
United States Code. Upon the filing of such petition such court
shall have jurisdiction, which upon the filing of the record shall be
exclusive, to affirm, modify, or set aside such order, in whole or in
part. No objection to the order of the Commission shall be consid-
ered by the court unless such objection shall have been urged be-
fore the Commission or unless there were reasonable grounds for
failure so to do. The findings of the Commission as to the facts, if
supported by substantial evidence, shall be conclusive. If applica-
tion is made to the court for leave to adduce additional evidence,
and it is shown to the satisfaction of the court that such additional
evidence is material and that there were reasonable grounds for
failure to adduce such evidence in the proceeding before the Com-
mission, the court may order such additional evidence to be taken
before the Commission and to be adduced upon the hearing in such
manner and upon such terms and conditions as to the court may
seem proper. The Commission may modify its findings as to the
facts by reason of the additional evidence so taken, and it shall file
with the court such modified or new findings, which, if supported
by substantial evidence, shall be conclusive, and its recommenda-
tion, if any, for the modification or setting aside of the original
order. The judgment and decree of the court affirming, modifying,
or setting aside, in whole or in part, any such order of the Commis-
sion shall be final, subject to review by the Supreme Court of the
United States upon certiorari or certification as provided in section
1254 of title 28, United States Code.

(b) The commencement of proceedings under subsection (a) to
review an order of the Commission issued under section 8(e) shall
operate as a stay of the Commission’s order unless the court other-
wise orders. The commencement of proceedings under subsection
(a) to review an order of the Commission issued under any provi-
sion of this title other than section 8(e) shall not operate as a stay
of the Commission’s order unless the court specifically so orders.

JURISDICTION OF OFFENSES AND SUITS

SEC. 44. ø80a–43¿ The district courts of the United States and
the United States courts of any Territory or other place subject to
the jurisdiction of the United States shall have jurisdiction of viola-
tions of this title or the rules, regulations, or orders thereunder,
and, concurrently with State and Territorial courts, of all suits in
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equity and actions at law brought to enforce any liability or duty
created by, or to enjoin any violation of, this title or the rules, regu-
lations, or orders thereunder. Any criminal proceeding may be
brought in the district wherein any act or transaction constituting
the violation occurred. A criminal proceeding based upon a viola-
tion of section 34, or upon a failure to file a report or other docu-
ment required to be filed under this title, may be brought in the
district wherein the defendant is an inhabitant or maintains his
principal office or place of business. Any suit or action to enforce
any liability or duty created by, or to enjoin any violation of, this
title or rules, regulations, or orders thereunder, may be brought in
any such district or in the district wherein the defendant is an
inhabitant or transacts business, and process in such cases may be
served in any district of which the defendant is an inhabitant or
transacts business or wherever the defendant may be found. Judg-
ments and decrees so rendered shall be subject to review as pro-
vided in sections 1254, 1291, 1292, and 1294 of title 28, United
States Code. No costs shall be assesssed for or against the Commis-
sion in any proceeding under this title brought by or against the
Commission in any court. The Commission may intervene as a
party in any action or suit to enforce any liability or duty created
by, or to enjoin any noncompliance with, section 36(b) of this title
at any stage of such action or suit prior to final judgment therein.

INFORMATION FILED WITH COMMISSION

SEC. 45. ø80a–44¿ (a) The information contained in any reg-
istration statement, application, report, or other document filed
with the Commission pursuant to any provision of this title or of
any rule or regulation thereunder (as distinguished from any infor-
mation or document transmitted to the Commission) shall be made
available to the public, unless and except insofar as the Commis-
sion, by rules and regulations upon its own motion, or by order
upon application, finds that public disclosure is neither necessary
nor appropriate in the public interest or for the protection of inves-
tors. Except as provided in section 24(c) of the Securities Exchange
Act of 1934, it shall be unlawful for any member, officer, or em-
ployee of the Commission to use for personal benefit, or to disclose
to any person other than an official or employee of the United
States or of a State, for official use, or for any such official or em-
ployee to use for personal benefit, any information contained in any
document so filed or transmitted, if such information is not avail-
able to the public.

(b) Photostatic or other copies of information contained in docu-
ments filed with the Commission under this title and made avail-
able to the public shall be furnished any person at such reasonable
charge and under such reasonable limitations as the Commission
shall prescribe.

ANNUAL REPORTS OF COMMISSION; EMPLOYEES OF THE COMMISSION

SEC. 46. ø80a–45¿ (a) The Commission shall submit annually
a report to the Congress covering the work of the Commission for
the preceding year and including such information, data, and rec-
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1 See also 18 U.S.C. 3571. [Printed in appendix to this volume.]

ommendations for further legislation in connection with the mat-
ters covered by this title as it may find advisable.

(b) The provisions of section 4(b) of the Securities Exchange
Act of 1934 shall be applicable with respect to the power of the
Commission—

(1) to appoint and fix the compensation of such employees
as may be necessary for carrying out its functions under this
title, and

(2) to lease and allocate such real property as may be nec-
essary for carrying out its functions under this title.

VALIDITY OF CONTRACTS

SEC. 47. ø80a–46¿ (a) Any condition, stipulation, or provision
binding any person to waive compliance with any provision of this
title or with any rule, regulation, or order thereunder shall be void.

(b)(1) A contract that is made, or whose performance involves,
a violation of this title, or of any rule, regulation, or order there-
under, is unenforceable by either party (or by a nonparty to the
contract who acquired a right under the contract with knowledge
of the facts by reason of which the making or performance violated
or would violate any provision of this title or of any rule, regula-
tion, or order thereunder) unless a court finds that under the cir-
cumstances enforcement would produce a more equitable result
than nonenforcement and would not be inconsistent with the pur-
poses of this title.

(2) To the extent that a contract described in paragraph (1) has
been performed, a court may not deny rescission at the instance of
any party unless such court finds that under the circumstances the
denial of rescission would produce a more equitable result than its
grant and would not be inconsistent with the purposes of this title.

(3) This subsection shall not apply (A) to the lawful portion of
a contract to the extent that it may be severed from the unlawful
portion of the contract, or (B) to preclude recovery against any per-
son for unjust enrichment.

LIABILITY OF CONTROLLING PERSONS; PREVENTING COMPLIANCE WITH
TITLE

SEC. 48. ø80a–47¿ (a) It shall be unlawful for any person, di-
rectly or indirectly, to cause to be done any act or thing through
or by means of any other person which it would be unlawful for
such person to do under the provisions of this title or any rule, reg-
ulation, or order thereunder.

(b) It shall be unlawful for any person without just cause to
hinder, delay, or obstruct the making, filing, or keeping of any
information, document, report, record, or account required to be
made, filed, or kept under any provision of this title or any rule,
regulation, or order thereunder.

PENALTIES 1

SEC. 49. ø80a–48¿ Any person who willfully violates any provi-
sion of this title or of any rule, regulation, or order hereunder, or
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any person who willfully in any registration statement, application,
report, account, record, or other document filed or transmitted pur-
suant to this title or the keeping of which is required pursuant to
section 31(a) makes any untrue statement of a material fact or
omits to state any material fact necessary in order to prevent the
statements made therein from being materially misleading in the
light of the circumstances under which they were made, shall upon
conviction be fined not more than $10,000 or imprisoned not more
than five years, or both; but no person shall be convicted under this
section for the violation of any rule, regulation, or order if he
proves that he had no actual knowledge of such rule, regulation,
or order.

EFFECT ON EXISTING LAW

SEC. 50. ø80a–49¿ Except where specific provision is made to
the contrary, nothing in this title shall affect (1) the jurisdiction of
the Commission under the Securities Act of 1933, the Securities
Exchange Act of 1934, the Public Utility Holding Company Act of
1935, the Trust Indenture Act of 1939, or title II of this Act, over
any person, security, or transaction, or (2) the rights, obligations,
duties, or liabilities of any person under such Acts; nor shall any-
thing in this title affect the jurisdiction of any other commission,
board, agency, or officer of the United States or of any State or
political subdivision of any State, over any person, security, or
transaction, insofar as such jurisdiction does not conflict with any
provision of this title or of any rule, regulation, or order hereunder.

SEPARABILITY OF PROVISIONS

SEC. 51. ø80a–50¿ If any provision of this title or any provision
incorporated in this title by reference, or the application of any
such provision to any person or circumstances, shall be held in-
valid, the remainder of this title and the application of any such
provision to person or circumstances other than those as to which
it is held invalid shall not be affected thereby.

SHORT TITLE

SEC. 52. ø80a–51¿ This title may be cited as the ‘‘Investment
Company Act of 1940’’.

EFFECTIVE DATE

SEC. 53. ø80a–52¿ The effective date of the provisions of this
title, so far as the same relate to face-amount certificates or to face-
amount certificate companies, is January 1, 1941. The effective
date of provisions hereof, insofar as the same do not apply to face-
amount certificates or face-amount certificate companies, is Novem-
ber 1, 1940. Except as herein otherwise provided, every provision
of this title shall take effect on November 1, 1940.

ELECTION TO BE REGULATED AS A BUSINESS DEVELOPMENT COMPANY

SEC. 54. ø80a–53¿ (a) Any company defined in section 2(a)(48)
(A) and (B) may elect to be subject to the provisions of sections 55
through 65 by filing with the Commission a notification of election,
if such company—
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(1) has a class of its equity securities registered under sec-
tion 12 of the Securities Exchange Act of 1934; or

(2) has filed a registration statement pursuant to section
12 of the Securities Exchange Act of 1934 for a class of its eq-
uity securities.
(b) The Commission may, by rule, prescribe the form and man-

ner in which notification of election under this section shall be
given. A business development company shall be deemed to be sub-
ject to sections 55 through 65 upon receipt by the Commission of
such notification of election.

(c) Whenever the Commission finds, on its own motion or upon
application, that a business development company which has filed
a notification of election pursuant to subsection (a) of this section
has ceased to engage in business, the Commission shall so declare
by order revoking such company’s election. Any business develop-
ment company may voluntarily withdraw its election under sub-
section (a) by filing a notice of withdrawal of election with the
Commission, in a form and manner which the Commission may, by
rule, prescribe. Such withdrawal shall be effective immediately
upon receipt by the Commission.

FUNCTIONS AND ACTIVITIES OF BUSINESS DEVELOPMENT COMPANIES

SEC. 55. ø80a–54¿ (a) It shall be unlawful for a business devel-
opment company to acquire any assets (other than those described
in paragraphs (1) through (7) of this subsection) unless, at the time
the acquisition is made, assets described in paragraphs (1) through
(6) below represent at least 70 per centum of the value of its total
assets (other than assets described in paragraph (7) below):

(1) securities purchased, in transactions not involving any
public offering or in such other transactions as the Commission
may, by rule, prescribe if it finds that enforcement of this title
and of the Securities Act of 1933 with respect to such trans-
actions is not necessary in the public interest or for the protec-
tion of investors by reason of the small amount, or the limited
nature of the public offering, involved in such transactions—

(A) from the issuer of such securities, which issuer is
an eligible portfolio company, from any person who is, or
who within the preceding thirteen months has been, an
affiliated person of such eligible portfolio company, or from
any other person, subject to such rules and regulations as
the Commission may prescribe as necessary or appropriate
in the public interest or for the protection of investors; or

(B) from the issuer of such securities, which issuer is
described in section 2(a)(46) (A) and (B) but is not an eligi-
ble portfolio company because it has issued a class of secu-
rities with respect to which a member of a national securi-
ties exchange, broker, or dealer may extend or maintain
credit to or for a customer pursuant to rules or regulations
adopted by the Board of Governors of the Federal Reserve
System under section 7 of the Securities Exchange Act of
1934, or from any person who is an officer or employee of
such issuer, if—

(i) at the time of the purchase, the business devel-
opment company owns at least 50 per centum of—
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(I) the greatest number of equity securities of
such issuer and securities convertible into or
exchangeable for such securities; and

(II) the greatest amount of debt securities of
such issuer,

held by such business development company at any
point in time during the period when such issuer was
an eligible portfolio company, except that options, war-
rants, and similar securities which have by their
terms expired and debt securities which have been
converted, or repaid or prepaid in the ordinary course
of business or incident to a public offering of securities
of such issuer, shall not be considered to have been
held by such business development company for pur-
poses of this requirement; and

(ii) the business development company is one of
the 20 largest holders of record of such issuer’s out-
standing voting securities;

(2) securities of any eligible portfolio company with respect
to which the business development company satisfies the
requirements of section 2(a)(46)(C)(ii);

(3) securities purchased in transactions not involving any
public offering from an issuer described in sections 2(a)(46) (A)
and (B) or from a person who is, or who within the preceding
thirteen months has been, an affiliated person of such issuer,
or from any person in transactions incident thereto, if such
securities were—

(A) issued by an issuer that is, or was immediately
prior to the purchase of its securities by the business
development company, in bankruptcy proceedings, subject
to reorganization under the supervision of a court of com-
petent jurisdiction, or subject to a plan or arrangement re-
sulting from such bankruptcy proceedings or reorganiza-
tion;

(B) issued by an issuer pursuant to or in consumma-
tion of such a plan or arrangement; or

(C) issued by an issuer that, immediately prior to the
purchase of such issuer’s securities by the business devel-
opment company, was not in bankruptcy proceedings but
was unable to meet its obligations as they came due with-
out material assistance other than conventional lending or
financing arrangements;
(4) securities of eligible portfolio companies purchased

from any person in transactions not involving any public offer-
ing, if there is no ready market for such securities and if
immediately prior to such purchase the business development
company owns at least 60 per centum of the outstanding equity
securities of such issuer (giving effect to all securities presently
convertible into or exchangeable for equity securities of such
issuer as if such securities were so converted or exchanged);

(5) securities received in exchange for or distributed on or
with respect to securities described in paragraphs (1) through
(4) of this subsection, or pursuant to the exercise of options,
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warrants, or rights relating to securities described in such
paragraphs;

(6) cash, cash items, Government securities, or high qual-
ity debt securities maturing in one year or less from the time
of investment in such high quality debt securities; and

(7) office furniture and equipment, interests in real estate
and leasehold improvements and facilities maintained to con-
duct the business operations of the business development com-
pany, deferred organization and operating expenses, and other
noninvestment assets necessary and appropriate to its oper-
ations as a business development company, including notes of
indebtedness of directors, officers, employees, and general part-
ners held by a business development company as payment for
securities of such company issued in connection with an execu-
tive compensation plan described in section 57(j).
(b) For purposes of this section, the value of a business devel-

opment company’s assets shall be determined as of the date of the
most recent financial statements filed by such company with the
Commission pursuant to section 13 of the Securities Exchange Act
of 1934, and shall be determined no less frequently than annually.

QUALIFICATIONS OF DIRECTORS

SEC. 56. ø80a–55¿ (a) A majority of a business development
company’s directors or general partners shall be persons who are
not interested persons of such company.

(b) If, by reason of the death, disqualification, or bona fide res-
ignation of any director or general partner, a business development
company does not meet the requirements of subsection (a) of this
section, or the requirements of section 15(f)(1) of this title with re-
spect to directors, the operation of such provisions shall be sus-
pended for a period of 90 days or for such longer period as the
Commission may prescribe, upon its own motion or by order upon
application, as not inconsistent with the protection of investors.

TRANSACTIONS WITH CERTAIN AFFILIATES

SEC. 57. ø80a–56¿ (a) It shall be unlawful for any person who
is related to a business development company in a manner de-
scribed in subsection (b) of this section, acting as principal—

(1) knowingly to sell any security or other property to such
business development company or to any company controlled
by such business development company, unless such sale in-
volves solely (A) securities of which the buyer is the issuer, or
(B) securities of which the seller is the issuer and which are
part of a general offering to the holders of a class of its securi-
ties;

(2) knowingly to purchase from such business development
company or from any company controlled by such business
development company, any security or other property (except
securities of which the seller is the issuer);

(3) knowingly to borrow money or other property from such
business development company or from any company con-
trolled by such business development company (unless the bor-
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rower is controlled by the lender), except as permitted in sec-
tion 21(b) or section 62; or

(4) knowingly to effect any transaction in which such busi-
ness development company or a company controlled by such
business development company is a joint or a joint and several
participant with such person in contravention of such rules
and regulations as the Commission may prescribe for the pur-
pose of limiting or preventing participation by such business
development company or controlled company on a basis less
advantageous than that of such person, except that nothing
contained in this paragraph shall be deemed to preclude any
person from acting as manager of any underwriting syndicate
or other group in which such business development company or
controlled company is a participant and receiving compensa-
tion therefor.
(b) The provisions of subsection (a) of this section shall apply

to the following persons:
(1) Any director, officer, employee, or member of an advi-

sory board of a business development company or any person
(other than the business development company itself) who is,
within the meaning of section 2(a)(3)(C) of this title, an affili-
ated person of any such person specified in this paragraph.

(2) Any investment adviser or promoter of, general partner
in, principal underwriter for, or person directly or indirectly
either controlling, controlled by, or under common control with,
a business development company (except the business develop-
ment company itself and any person who, if it were not directly
or indirectly controlled by the business development company,
would not be directly or indirectly under the control of a person
who controls the business development company), or any per-
son who is, within the meaning of section 2(a)(3) (C) or (D), an
affiliated person of any such person specified in this para-
graph.
(c) Notwithstanding paragraphs (1), (2), and (3) of subsection

(a), any person may file with the Commission an application for an
order exempting a proposed transaction of the applicant from one
or more provisions of such paragraphs. The Commission shall grant
such application and issue such order of exemption if evidence
establishes that—

(1) the terms of the proposed transaction, including the
consideration to be paid or received, are reasonable and fair
and do not involve overreaching of the business development
company or its shareholders or partners on the part of any per-
son concerned;

(2) the proposed transaction is consistent with the policy
of the business development company as recited in the filings
made by such company with the Commission under the Securi-
ties Act of 1933, its registration statement and reports filed
under the Securities Exchange Act of 1934, and its reports to
shareholders or partners; and

(3) the proposed transaction is consistent with the general
purposes of this title.
(d) It shall be unlawful for any person who is related to a busi-

ness development company in the manner described in subsection
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(e) of this section and who is not subject to the prohibitions of sub-
section (a) of this section, acting as principal—

(1) knowingly to sell any security or other property to such
business development company or to any company controlled
by such business development company, unless such sale in-
volves solely (A) securities of which the buyer is the issuer, or
(B) securities of which the seller is the issuer and which are
part of a general offering to the holders of a class of its securi-
ties;

(2) knowingly to purchase from such business development
company or from any company controlled by such business
development company, any security or other property (except
securities of which the seller is the issuer);

(3) knowingly to borrow money or other property from such
business development company or from any company con-
trolled by such business development company (unless the bor-
rower is controlled by the lender), except as permitted in sec-
tion 21(b); or

(4) knowingly to effect any transaction in which such busi-
ness development company or a company controlled by such
business development company is a joint or a joint and several
participant with such affiliated person in contravention of such
rules and regulations as the Commission may prescribe for the
purpose of limiting or preventing participation by such busi-
ness development company or controlled company on a basis
less advantageous than that of such affiliated person, except
that nothing contained in this paragraph shall be deemed to
preclude any person from acting as manager of any under-
writing syndicate or other group in which such business devel-
opment company or controlled company is a participant and re-
ceiving compensation therefor.
(e) The provisions of subsection (d) of this section shall apply

to the following persons:
(1) Any person (A) who is, within the meaning of section

2(a)(3)(A), an affiliated person of a business development com-
pany, (B) who is an executive officer or a director of, or general
partner in, any such affiliated person, or (C) who directly or in-
directly either controls, is controlled by, or is under common
control with, such affiliated person.

(2) Any person who is an affiliated person of a director, of-
ficer, employee, investment adviser, member of an advisory
board or promoter of, principal underwriter for, general part-
ner in, or an affiliated person of any person directly or indi-
rectly either controlling or under common control with a busi-
ness development company (except the business development
company itself and any person who, if it were not directly or
indirectly controlled by the business development company,
would not be directly or indirectly under the control of a person
who controls the business development company).

For purposes of this subsection, the term ‘‘executive officer’’ means
the president, secretary, treasurer, any vice president in charge of
a principal business function, and any other person who performs
similar policymaking functions.
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(f) Notwithstanding subsection (d) of this section, a person de-
scribed in subsection (e) may engage in a proposed transaction de-
scribed in subsection (d) if such proposed transaction is approved
by the required majority (as defined in subsection (o)) of the direc-
tors of or general partners in the business development company
on the basis that—

(1) the terms thereof, including the consideration to be
paid or received, are reasonable and fair to the shareholders or
partners of the business development company and do not in-
volve overreaching of such company or its shareholders or part-
ners on the part of any person concerned;

(2) the proposed transaction is consistent with the inter-
ests of the shareholders or partners of the business develop-
ment company and is consistent with the policy of such com-
pany as recited in filings made by such company with the Com-
mission under the Securities Act of 1933, its registration state-
ment and reports filed under the Securities Exchange Act of
1934, and its reports to shareholders or partners; and

(3) the directors or general partners record in their min-
utes and preserve in their records, for such periods as if such
records were required to be maintained pursuant to section
31(a), a description of such transaction, their findings, the
information or materials upon which their findings were based,
and the basis therefor.
(g) Notwithstanding subsection (a) or (d), a person may, in the

ordinary course of business, sell to or purchase from any company
merchandise or may enter into a lessor-lessee relationship with any
person and furnish the services incident thereto.

(h) The directors of or general partners in any business devel-
opment company shall adopt, and periodically review and update
as appropriate, procedures reasonably designed to ensure that rea-
sonable inquiry is made, prior to the consummation of any trans-
action in which such business development company or a company
controlled by such business development company proposes to par-
ticipate, with respect to the possible involvement in the transaction
of persons described in subsections (b) and (e) of this section.

(i) Until the adoption by the Commission of rules or regula-
tions under subsections (a) and (d) of this section, the rules and
regulations of the Commission under subsections (a) and (d) of sec-
tion 17 applicable to registered closed-end investment companies
shall be deemed to apply to transactions subject to subsections (a)
and (d) of this section. Any rules or regulations adopted by the
Commission to implement this section shall be no more restrictive
than the rules or regulations adopted by the Commission under
subsections (a) and (d) of section 17 that are applicable to all reg-
istered closed-end investment companies.

(j) Notwithstanding subsections (a) and (d) of this section, any
director, officer, or employee of, or general partner in, a business
development company may—

(1) acquire warrants, options, and rights to purchase vot-
ing securities of such business development company, and
securities issued upon the exercise or conversion thereof, pur-
suant to an executive compensation plan offered by such com-
pany which meets the requirements of section 61(a)(3)(B); and
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(2) borrow money from such business development com-
pany for the purpose of purchasing securities issued by such
company pursuant to an executive compensation plan, if each
such loan—

(A) has a term of not more than ten years;
(B) becomes due within a reasonable time, not to ex-

ceed sixty days, after the termination of such person’s
employment or service;

(C) bears interest at no less than the prevailing rate
applicable to 90-day United States Treasury bills at the
time the loan is made;

(D) at all times is fully collateralized (such collateral
may include any securities issued by such business devel-
opment company); and

(E)(i) in the case of a loan to any officer or employee
of such business development company (including any offi-
cer or employee who is also a director of such company),
is approved by the required majority (as defined in sub-
section (o)) of the directors of or general partners in such
company on the basis that the loan is in the best interests
of such company and its shareholders or partners; or

(ii) in the case of a loan to any director of such busi-
ness development company who is not also an officer or
employee of such company, or to any general partner in
such company, is approved by order of the Commission,
upon application, on the basis that the terms of the loan
are fair and reasonable and do not involve overreaching of
such company or its shareholders or partners.

(k) It shall be unlawful for any person described in subsection
(l)—

(1) acting as agent, to accept from any source any com-
pensation (other than a regular salary or wages from the busi-
ness development company) for the purchase or sale of any
property to or for such business development company or any
controlled company thereof, except in the course of such per-
son’s business as an underwriter or broker; or

(2) acting as broker, in connection with the sale of securi-
ties to or by the business development company or any con-
trolled company thereof, to receive from any source a commis-
sion, fee, or other remuneration for effecting such transaction
which exceeds—

(A) the usual and customary broker’s commission if
the sale is effected on a securities exchange;

(B) 2 per centum of the sales price if the sale is ef-
fected in connection with a secondary distribution of such
securities; or

(C) 1 per centum of the purchase or sale price of such
securities if the sale is otherwise effected,

unless the Commission, by rules and regulations or order in the
public interest and consistent with the protection of investors, per-
mits a larger commission.

(l) The provisions of subsection (k) of this section shall apply
to the following persons:
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(1) Any affiliated person of a business development com-
pany.

(2)(A) Any person who is, within the meaning of section
2(a)(3) (B), (C), or (D), an affiliated person of any director, offi-
cer, employee, or member of an advisory board of the business
development company.

(B) Any person who is, within the meaning of section
2(a)(3) (A), (B), (C), or (D), an affiliated person of any invest-
ment adviser of, general partner in, or person directly or indi-
rectly either controlling, controlled by, or under common con-
trol with, the business development company.

(C) Any person who is, within the meaning of section
2(a)(3)(C), an affiliated person of any person who is an affili-
ated person of the business development company within the
meaning of section 2(a)(3)(A).
(m) For purposes of subsections (a) and (d), a person who is a

director, officer, or employee of a party to a transaction and who
receives his usual and ordinary fee or salary for usual and cus-
tomary services as a director, officer, or employee from such party
shall not be deemed to have a financial interest or to participate
in the transaction solely by reason of his receipt of such fee or sal-
ary.

(n)(1) Notwithstanding subsection (a)(4) of this section, a busi-
ness development company may establish and maintain a profit-
sharing plan for its directors, officers, employees, and general part-
ners and such directors, officers, employees, and general partners
may participate in such profit-sharing plan, if—

(A)(i) in the case of a profit-sharing plan for officers and
employees of the business development company (including any
officer or employee who is also a director of such company),
such profit-sharing plan is approved by the required majority
(as defined in subsection (o)) of the directors of or general part-
ners in such company on the basis that such plan is reasonable
and fair to the shareholders or partners of such company, does
not involve overreaching of such company or its shareholders
or partners on the part of any person concerned, and is con-
sistent with the interests of the shareholders or partners of
such company; or

(ii) in the case of a profit-sharing plan which includes one
or more directors of the business development company who
are not also officers or employees of such company, or one or
more general partners in such company, such profit-sharing
plan is approved by order of the Commission, upon application,
on the basis that such plan is reasonable and fair to the share-
holders or partners of such company, does not involve over-
reaching of such company or its shareholders or partners on
the part of any person concerned, and is consistent with the in-
terests of the shareholders or partners of such company; and

(B) the aggregate amount of benefits which would be paid
or accrued under such plan shall not exceed 20 per centum of
the business development company’s net income after taxes in
any fiscal year.
(2) This subsection may not be used where the business devel-

opment company has outstanding any stock option, warrant, or
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right issued as part of an executive compensation plan, including
a plan pursuant to section 61(a)(3)(B), or has an investment ad-
viser registered or required to be registered under title II of this
Act.

(o) The term ‘‘required majority’’, when used with respect to
the approval of a proposed transaction, plan, or arrangement,
means both a majority of a business development company’s direc-
tors or general partners who have no financial interest in such
transaction, plan, or arrangement and a majority of such directors
or general partners who are not interested persons of such com-
pany.

CHANGES IN INVESTMENT POLICY

SEC. 58. ø80a–57¿ No business development company shall,
unless authorized by the vote of a majority of its outstanding vot-
ing securities or partnership interests, change the nature of its
business so as to cease to be, or to withdraw its election as, a busi-
ness development company.

INCORPORATION OF PROVISIONS

SEC. 59. ø80a–58¿ Notwithstanding the exemption set forth in
section 6(f), sections 1, 2, 3, 4, 5, 6, 9, 10(f), 15 (a), (c), and (f),
16(b), 17 (f) through (j), 19(a), 20(b), 32 (a) and (c), 33 through 47,
and 49 through 53 of this title shall apply to a business develop-
ment company to the same extent as if it were a registered closed-
end investment company.

FUNCTIONS AND ACTIVITIES OF BUSINESS DEVELOPMENT COMPANIES

SEC. 60. ø80a–59¿ Notwithstanding the exemption set forth in
section 6(f), section 12 shall apply to a business development com-
pany to the same extent as if it were a registered closed-end invest-
ment company, except that the Commission shall not prescribe any
rule, regulation, or order pursuant to section 12(a)(1) governing the
circumstances in which a business development company may bor-
row from a bank in order to purchase any security.

CAPITAL STRUCTURE

SEC. 61. ø80a–60¿ (a) Notwithstanding the exemption set forth
in section 6(f), section 18 shall apply to a business development
company to the same extent as if it were a registered closed-end
investment company, except as follows:

(1) The asset coverage requirements of section 18(a)(1) (A)
and (B) applicable to business development companies shall be
200 per centum.

(2) Notwithstanding section 18(c), a business development
company may issue more than one class of senior security rep-
resenting indebtedness.

(3) Notwithstanding section 18(d)—
(A) a business development company may issue war-

rants, options, or rights to subscribe or convert to voting
securities of such company, accompanied by securities, if—

(i) such warrants, options, or rights expire by
their terms within ten years;
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(ii) such warrants, options, or rights are not sepa-
rately transferable unless no class of such warrants,
options, or rights and the securities accompanying
them has been publicly distributed;

(iii) the exercise or conversion price is not less
than the current market value at the date of issuance,
or if no such market value exists, the current net asset
value of such voting securities; and

(iv) the proposal to issue such securities is author-
ized by the shareholders or partners of such business
development company, and such issuance is approved
by the required majority (as defined in section 57(o))
of the directors of or general partners in such company
on the basis that such issuance is in the best interests
of such company and its shareholders or partners;
(B) a business development company may issue, to its

directors, officers, employees, and general partners, war-
rants, options, and rights to purchase voting securities of
such company pursuant to an executive compensation
plan, if—

(i)(I) in the case of warrants, options, or rights
issued to any officer or employee of such business
development company (including any officer or em-
ployee who is also a director of such company), such
securities satisfy the conditions in clauses (i), (iii), and
(iv) of subparagraph (A); or (II) in the case of war-
rants, options, or rights issued to any director of such
business development company who is not also an offi-
cer or employee of such company, or to any general
partner in such company, the proposal to issue such
securities satisfies the conditions in clauses (i) and (iii)
of subparagraph (A), is authorized by the shareholders
or partners of such company, and is approved by order
of the Commission, upon application, on the basis that
the terms of the proposal are fair and reasonable and
do not involve overreaching of such company or its
shareholders or partners;

(ii) such securities are not transferable except for
disposition by gift, will, or intestacy;

(iii) no investment adviser of such business devel-
opment company receives any compensation described
in paragraph (1) of section 205 of title II of this Act,
except to the extent permitted by clause (A) or (B) of
that section; and

(iv) such business development company does not
have a profit-sharing plan described in section 57(n);
and
(C) a business development company may issue war-

rants, options, or rights to subscribe to, convert to, or pur-
chase voting securities not accompanied by securities, if—

(i) such warrants, options, or rights satisfy the
conditions in clauses (i) and (iii) of subparagraph (A);
and
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(ii) the proposal to issue such warrants, options,
or rights is authorized by the shareholders or partners
of such business development company, and such
issuance is approved by the required majority (as de-
fined in section 57(o)) of the directors of or general
partners in such company on the basis that such
issuance is in the best interests of the company and its
shareholders or partners.

Notwithstanding this paragraph, the amount of voting securi-
ties that would result from the exercise of all outstanding war-
rants, options, and rights at the time of issuance shall not ex-
ceed 25 per centum of the outstanding voting securities of the
business development company, except that if the amount of
voting securities that would result from the exercise of all out-
standing warrants, options, and rights issued to such com-
pany’s directors, officers, employees, and general partners pur-
suant to any executive compensation plan meeting the require-
ments of subparagraph (B) of this paragraph would exceed 15
per centum of the outstanding voting securities of such com-
pany, then the total amount of voting securities that would re-
sult from the exercise of all outstanding warrants, options, and
rights at the time of issuance shall not exceed 20 per centum
of the outstanding voting securities of such company.

(4) For purposes of measuring the asset coverage require-
ments of section 18(a), a senior security created by the guar-
antee by a business development company of indebtedness
issued by another company shall be the amount of the max-
imum potential liability less the fair market value of the net
unencumbered assets (plus the indebtedness which has been
guaranteed) available in the borrowing company whose debts
have been guaranteed, except that a guarantee issued by a
business development company of indebtedness issued by a
company which is a wholly-owned subsidiary of the business
development company and is licensed as a small business
investment company under the Small Business Investment Act
of 1958 shall not be deemed to be a senior security of such
business development company for purposes of section 18(a) if
the amount of the indebtedness at the time of its issuance by
the borrowing company is itself taken fully into account as a
liability by such business development company, as if it were
issued by such business development company, in determining
whether such business development company, at that time,
satisfies the asset coverage requirements of section 18(a).
(b) A business development company shall comply with the

provisions of this section at the time it becomes subject to sections
55 through 65, as if it were issuing a security of each class which
it has outstanding at such time.

LOANS

SEC. 62. ø80a–61¿ Notwithstanding the exemption set forth in
section 6(f), section 21 shall apply to a business development com-
pany to the same extent as if it were a registered closed-end invest-
ment company, except that nothing in that section shall be deemed
to prohibit—
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(1) any loan to a director, officer, or employee of, or general
partner in, a business development company for the purpose of
purchasing securities of such company as part of an executive
compensation plan, if such loan meets the requirements of sec-
tion 57(j); or

(2) any loan to a company controlled by a business devel-
opment company, which companies could be deemed to be
under common control solely because a third person controls
such business development company.

DISTRIBUTION AND REPURCHASE OF SECURITIES

SEC. 63. ø80a–62¿ Notwithstanding the exemption set forth in
section 6(f), section 23 shall apply to a business development com-
pany to the same extent as if it were a registered closed-end invest-
ment company, except as follows:

(1) The prohibitions of section 23(a)(2) shall not apply to
any company which (A) is a wholly-owned subsidiary of, or di-
rectly or indirectly controlled by, a business development com-
pany, and (B) immediately after the issuance of any of its secu-
rities for property other than cash or securities, will not be an
investment company within the meaning of section 3(a).

(2) Notwithstanding the provisions of section 23(b), a busi-
ness development company may sell any common stock of
which it is the issuer at a price below the current net asset
value of such stock, and may sell warrants, options, or rights
to acquire any such common stock at a price below the current
net asset value of such stock, if—

(A) the holders of a majority of such business develop-
ment company’s outstanding voting securities, and the
holders of a majority of such company’s outstanding voting
securities that are not affiliated persons of such company,
approved such company’s policy and practice of making
such sales of securities at the last annual meeting of
shareholders or partners within one year immediately
prior to any such sale, except that the shareholder ap-
proval requirements of this subparagraph shall not apply
to the initial public offering by a business development
company of its securities;

(B) a required majority (as defined in section 57(o)) of
the directors of or general partners in such business devel-
opment company have determined that any such sale
would be in the best interests of such company and its
shareholders or partners; and

(C) a required majority (as defined in section 57(o)) of
the directors of or general partners in such business devel-
opment company, in consultation with the underwriter or
underwriters of the offering if it is to be underwritten,
have determined in good faith, and as of a time imme-
diately prior to the first solicitation by or on behalf of such
company of firm commitments to purchase such securities
or immediately prior to the issuance of such securities,
that the price at which such securities are to be sold is not
less than a price which closely approximates the market
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value of those securities, less any distributing commission
or discount.
(3) A business development company may sell any common

stock of which it is the issuer at a price below the current net
asset value of such stock upon the exercise of any warrant, op-
tion, or right issued in accordance with section 61(a)(3).

ACCOUNTS AND RECORDS

SEC. 64. ø80a–63¿ (a) Notwithstanding the exemption set forth
in section 6(f), section 31 shall apply to a business development
company to the same extent as if it were a registered closed-end
investment company, except that the reference to the financial
statements required to be filed pursuant to section 30 shall be con-
strued to refer to the financial statements required to be filed by
such business development company pursuant to section 13 of the
Securities Exchange Act of 1934.

(b)(1) In addition to the requirements of subsection (a), a busi-
ness development company shall file with the Commission and sup-
ply annually to its shareholders a written statement, in such form
and manner as the Commission may, by rule, prescribe, describing
the risk factors involved in an investment in the securities of a
business development company due to the nature of such com-
pany’s investment portfolio and capital structure, and shall supply
copies of such statement to any registered broker or dealer upon
request.

(2) If the Commission finds it is necessary or appropriate in
the public interest and consistent with the protection of investors
and the purposes fairly intended by the policy and provisions of
this title, the Commission may also require, by rule, any person
who, acting as principal or agent, sells a security of a business
development company to inform the purchaser of such securities, at
or before the time of sale, of the existence of the risk statement
prepared by such business development company pursuant to this
subsection, and make such risk statement available on request.
The Commission, in making such rules and regulations, shall con-
sider, among other matters, whether any such rule or regulation
would impose any unreasonable burdens on such brokers or dealers
or unreasonably impair the maintenance of fair and orderly
markets.

LIABILITY OF CONTROLLING PERSONS; PREVENTING COMPLIANCE WITH
TITLE

SEC. 65. ø80a–64¿ Notwithstanding the exemption set forth in
section 6(f), section 48 shall apply to a business development com-
pany to the same extent as if it were a registered closed-end invest-
ment company, except that the provisions of section 48(a) shall not
be construed to require any company which is not an investment
company within the meaning of section 3(a) to comply with the pro-
visions of this title which are applicable to a business development
company solely because such company is a wholly-owned subsidiary
of, or directly or indirectly controlled by, a business development
company.
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1 Section 303(c)(1) of the National Securities Markets Improvement Act of 1996 (P.L. 104–290;
110 Stat. 3438) amended subsection (a) by striking ‘‘requires—’’ and inserting ‘‘requires, the fol-
lowing definitions shall apply:’’. Pursuant to section 308(a) (as amended by section 1 of Pub. L.
105–8) this amendment takes effect on July 8, 1997.

INVESTMENT ADVISERS ACT OF 1940

(References in brackets ø ¿ are to title 15, United States Code)

TITLE II—INVESTMENT ADVISERS

FINDINGS

SEC. 201. ø80b–1¿ Upon the basis of facts disclosed by the
record and report of the Securities and Exchange Commission
made pursuant to section 30 of the Public Utility Holding Company
Act of 1935, and facts otherwise disclosed and ascertained, it is
hereby found that investment advisers are of national concern, in
that, among other things—

(1) their advice, counsel, publications, writings, analyses,
and reports are furnished and distributed, and their contracts,
subscription agreements, and other arrangements with clients
are negotiated and performed, by the use of the mails and
means and instrumentalities of interstate commerce;

(2) their advice, counsel, publications, writings, analyses,
and reports customarily relate to the purchase and sale of
securities traded on national securities exchanges and in inter-
state over-the-counter markets, securities issued by companies
engaged in business in interstate commerce, and securities
issued by national banks and member banks of the Federal Re-
serve System; and

(3) the foregoing transactions occur in such volume as sub-
stantially to affect interstate commerce, national securities ex-
changes, and other securities markets, the national banking
system and the national economy.

DEFINITIONS

SEC. 202. ø80b–2¿ (a) When used in this title, unless the con-
text otherwise requires, the following definitions shall apply: 1

(1) ‘‘Assignment’’ includes any direct or indirect transfer or
hypothecation of an investment advisory contract by the as-
signor or of a controlling block of the assignor’s outstanding
voting securities by a security holder of the assignor; but if the
investment adviser is a partnership, no assignment of an
investment advisory contract shall be deemed to result from
the death or withdrawal of a minority of the members of the
investment adviser having only a minority interest in the busi-
ness of the investment adviser, or from the admission to the
investment adviser of one or more members who, after such
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admission, shall be only a minority of the members and shall
have only a minority interest in the business.

(2) ‘‘Bank’’ means (A) a banking institution organized
under the laws of the United States, (B) a member bank of the
Federal Reserve System, (C) any other banking institution or
trust company, whether incorporated or not, doing business
under the laws of any State or of the United States, a substan-
tial portion of the business of which consists of receiving depos-
its or exercising fiduciary powers similar to those permitted to
national banks under the authority of the Comptroller of the
Currency, and which is supervised and examined by State or
Federal authority having supervision over banks, and which is
not operated for the purpose of evading the provisions of this
title, and (D) a receiver, conservator, or other liquidating agent
of any institution or firm included in clauses (A), (B), or (C) of
this paragraph.

(3) The term ‘‘broker’’ has the same meaning as given in
section 3 of the Securities Exchange Act of 1934.

(4) ‘‘Commission’’ means the Securities and Exchange
Commission.

(5) ‘‘Company’’ means a corporation, a partnership, an
association, a joint-stock company, a trust, or any organized
group of persons, whether incorporated or not; or any receiver,
trustee in bankruptcy, or similar official, or any liquidating
agent for any of the foregoing, in his capacity as such.

(6) ‘‘Convicted’’ includes a verdict, judgment, or plea of
guilty, or a finding of guilt on a plea of nolo contendere, if such
verdict, judgment, plea, or finding has not been reversed, set
aside, or withdrawn, whether or not sentence has been im-
posed.

(7) The term ‘‘dealer’’ has the same meaning as given in
section 3 of the Securities Exchange Act of 1934, but does not
include an insurance company or investment company.

(8) ‘‘Director’’ means any director of a corporation or any
person performing similar functions, with respect to any orga-
nization, whether incorporated or unincorporated.

(9) ‘‘Exchange’’ means any organization, association, or
group of persons, whether incorporated or unincorporated,
which constitutes, maintains, or provides a market place or
facilities for bringing together purchasers and sellers of securi-
ties or for otherwise performing with respect to securities the
functions commonly performed by a stock exchange as that
term is generally understood, and includes the market place
and the market facilities maintained by such exchange.

(10) ‘‘Interstate commerce’’ means trade, commerce, trans-
portation, or communication among the several States, or be-
tween any foreign country and any State, or between any State
and any place or ship outside thereof.

(11) ‘‘Investment adviser’’ means any person who, for com-
pensation, engages in the business of advising others, either di-
rectly or through publications or writings, as to the value of
securities or as to the advisability of investing in, purchasing,
or selling securities, or who, for compensation and as part of
a regular business, issues or promulgates analyses or reports



517 Sec. 202INVESTMENT ADVISERS ACT OF 1940

concerning securities; but does not include (A) a bank, or any
bank holding company as defined in the Bank Holding Com-
pany Act of 1956, which is not an investment company, except
that the term ‘‘investment adviser’’ includes any bank or bank
holding company to the extent that such bank or bank holding
company serves or acts as an investment adviser to a reg-
istered investment company, but if, in the case of a bank, such
services or actions are performed through a separately identifi-
able department or division, the department or division, and
not the bank itself, shall be deemed to be the investment ad-
viser; (B) any lawyer, accountant, engineer, or teacher whose
performance of such services is solely incidental to the practice
of his profession; (C) any broker or dealer whose performance
of such services is solely incidental to the conduct of his busi-
ness as a broker or dealer and who receives no special com-
pensation therefor; (D) the publisher of any bona fide news-
paper, news magazine or business or financial publication of
general and regular circulation; (E) any person whose advice,
analyses, or reports relate to no securities other than securities
which are direct obligations of or obligations guaranteed as to
principal or interest by the United States, or securities issued
or guaranteed by corporations in which the United States has
a direct or indirect interest which shall have been designated
by the Secretary of the Treasury, pursuant to section 3(a)(12)
of the Securities Exchange Act of 1934, as exempted securities
for the purposes of that Act; or (F) such other persons not
within the intent of this paragraph, as the Commission may
designate by rules and regulations or order.

(12) ‘‘Investment company’’, affiliated person, and ‘‘insur-
ance company’’ have the same meanings as in the Investment
Company Act of 1940. ‘‘Control’’ means the power to exercise
a controlling influence over the management or policies of a
company, unless such power is solely the result of an official
position with such company.

(13) ‘‘Investment supervisory services’’ means the giving of
continuous advice as to the investment of funds on the basis
of the individual needs of each client.

(14) ‘‘Means or instrumentality of interstate commerce’’ in-
cludes any facility of a national securities exchange.

(15) ‘‘National securities exchange’’ means an exchange
registered under section 6 of the Securities Exchange Act of
1934.

(16) ‘‘Person’’ means a natural person or a company.
(17) The term ‘‘person associated with an investment ad-

viser’’ means any partner, officer, or director of such invest-
ment adviser (or any person performing similar functions), or
any person directly or indirectly controlling or controlled by
such investment adviser, including any employee of such
investment adviser, except that for the purposes of section 203
of this title (other than subsection (f) thereof), persons associ-
ated with an investment adviser whose functions are clerical or
ministerial shall not be included in the meaning of such term.
The Commission may by rules and regulations classify, for the
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purposes of any portion or portions of this title, persons, in-
cluding employees controlled by an investment adviser.

(18) ‘‘Security’’ means any note, stock, treasury stock, secu-
rity future, bond, debenture, evidence of indebtedness, certifi-
cate of interest or participation in any profit-sharing agree-
ment, collateral-trust certificate, preorganization certificate or
subscription, transferable share, investment contract, voting-
trust certificate, certificate of deposit for a security, fractional
undivided interest in oil, gas, or other mineral rights, any put,
call, straddle, option, or privilege on any security (including a
certificate of deposit) or on any group or index of securities (in-
cluding any interest therein or based on the value thereof), or
any put, call, straddle, option, or privilege entered into on a
national securities exchange relating to foreign currency, or, in
general, any interest or instrument commonly known as a
‘‘security’’, or any certificate of interest or participation in, tem-
porary or interim certificate for, receipt for, guaranty of, or
warrant or right to subscribe to or purchase any of the fore-
going.

(19) ‘‘State’’ means any State of the United States, the Dis-
trict of Columbia, Puerto Rico, the Virgin Islands, or any other
possession of the United States.

(20) ‘‘Underwriter’’ means any person who has purchased
from an issuer with a view to, or sells for an issuer in connec-
tion with, the distribution of any security, or participates or
has a direct or indirect participation in any such undertaking,
or participates or has a participation in the direct or indirect
underwriting of any such undertaking; but such term shall not
include a person whose interest is limited to a commission
from an underwriter or dealer not in excess of the usual and
customary distributor’s or seller’s commission. As used in this
paragraph the term ‘‘issuer’’ shall include in addition to an
issuer, any person directly or indirectly controlling or con-
trolled by the issuer, or any person under direct or indirect
common control with the issuer.

(21) ‘‘Securities Act of 1933’’, ‘‘Securities Exchange Act of
1934’’, ‘‘Public Utility Holding Company Act of 1935’’, and
‘‘Trust Indenture Act of 1939’’, mean those Acts, respectively,
as heretofore or hereafter amended.

(22) ‘‘Business development company’’ means any company
which is a business development company as defined in section
2(a)(48) of title I of this Act and which complies with section
55 of title I of this Act, except that—

(A) the 70 per centum of the value of the total assets
condition referred to in sections 2(a)(48) and 55 of title I
of this Act shall be 60 per centum for purposes of deter-
mining compliance therewith;

(B) such company need not be a closed-end company
and need not elect to be subject to the provisions of sec-
tions 55 through 65 of title I of this Act; and

(C) the securities which may be purchased pursuant to
section 55(a) of title I of this Act may be purchased from
any person.



519 Sec. 202INVESTMENT ADVISERS ACT OF 1940

1 Pursuant to section 308(a) (as amended by section 1 of Pub. L. 105–8) this paragraph, as
added by section 303(c) of the National Securities Markets Improvement Act of 1996 (P.L. 104–
290; 110 Stat. 3438), takes effect on July 8, 1997.

For purposes of this paragraph, all terms in sections 2(a)(48)
and 55 of title I of this Act shall have the same meaning set
forth in such title as if such company were a registered closed-
end investment company, except that the value of the assets of
a business development company which is not subject to the
provisions of sections 55 through 65 of title I of this Act shall
be determined as of the date of the most recent financial state-
ments which it furnished to all holders of its securities, and
shall be determined no less frequently than annually.

(23) ‘‘Foreign securities authority’’ means any foreign gov-
ernment, or any governmental body or regulatory organization
empowered by a foreign government to administer or enforce
its laws as they relate to securities matters.

(24) ‘‘Foreign financial regulatory authority’’ means any
(A) foreign securities authority, (B) other governmental body or
foreign equivalent of a self-regulatory organization empowered
by a foreign government to administer or enforce its laws relat-
ing to the regulation of fiduciaries, trusts, commercial lending,
insurance, trading in contracts of sale of a commodity for fu-
ture delivery, or other instruments traded on or subject to the
rules of a contract market, board of trade or foreign equivalent,
or other financial activities, or (C) membership organization a
function of which is to regulate the participation of its mem-
bers in activities listed above.

(25) 1 ‘‘Supervised person’’ means any partner, officer,
director (or other person occupying a similar status or per-
forming similar functions), or employee of an investment ad-
viser, or other person who provides investment advice on be-
half of the investment adviser and is subject to the supervision
and control of the investment adviser.

(26) The term ‘‘separately identifiable department or divi-
sion’’ of a bank means a unit—

(A) that is under the direct supervision of an officer or
officers designated by the board of directors of the bank as
responsible for the day-to-day conduct of the bank’s invest-
ment adviser activities for one or more investment compa-
nies, including the supervision of all bank employees en-
gaged in the performance of such activities; and

(B) for which all of the records relating to its invest-
ment adviser activities are separately maintained in or
extractable from such unit’s own facilities or the facilities
of the bank, and such records are so maintained or other-
wise accessible as to permit independent examination and
enforcement by the Commission of this Act or the Invest-
ment Company Act of 1940 and rules and regulations pro-
mulgated under this Act or the Investment Company Act
of 1940.
(27) The terms ‘‘security future’’ and ‘‘narrow-based secu-

rity index’’ have the same meanings as provided in section
3(a)(55) of the Securities Exchange Act of 1934.
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1 Section 303(d) of the National Securities Markets Improvment Act of 1996 (P.L. 104–290;
110 Stat. 3438) amended section 203 of the Investment Advisers Act of 1940 by striking ‘‘sub-
section (b) of this section’’ and inserting ‘‘subsection (b) and section 203A’’. This compilation re-
flects this amendment even though the italicized words were not in the underlying law at the
time of the amendment.

2 See also 7 U.S.C. 2, 2a, 6m. [Printed in appendix to this volume.]

(b) No provision in this title shall apply to, or be deemed to in-
clude, the United States, a State, or any political subdivision of a
State, or any agency, authority, or instrumentality of any one or
more of the foregoing, or any corporation which is wholly owned di-
rectly or indirectly by any one or more of the foregoing, or any offi-
cer, agent, or employee of any of the foregoing acting as such in the
course of his official duty, unless such provision makes specific ref-
erence thereto.

(c) CONSIDERATION OF PROMOTION OF EFFICIENCY, COMPETI-
TION, AND CAPITAL FORMATION.—Whenever pursuant to this title
the Commission is engaged in rulemaking and is required to con-
sider or determine whether an action is necessary or appropriate
in the public interest, the Commission shall also consider, in addi-
tion to the protection of investors, whether the action will promote
efficiency, competition, and capital formation.

REGISTRATION OF INVESTMENT ADVISERS

SEC. 203. ø80b–3¿ (a) Except as provided in subsection (b) and
section 203A 1, it shall be unlawful for any investment adviser, un-
less registered under this section, to make use of the mails or any
means or instrumentality of interstate commerce in connection
with his or its business as an investment adviser.2

(b) The provisions of subsection (a) shall not apply to—
(1) any investment adviser all of whose clients are resi-

dents of the State within which such investment adviser main-
tains his or its principal office and place of business, and who
does not furnish advice or issue analyses or reports with re-
spect to securities listed or admitted to unlisted trading privi-
leges on any national securities exchange;

(2) any investment adviser whose only clients are insur-
ance companies;

(3) any investment adviser who during the course of the
preceding twelve months has had fewer than fifteen clients and
who neither holds himself out generally to the public as an
investment adviser nor acts as an investment adviser to any
investment company registered under title I of this Act, or a
company which has elected to be a business development com-
pany pursuant to section 54 of title I of this Act and has not
withdrawn its election. For purposes of determining the num-
ber of clients of an investment adviser under this paragraph,
no shareholder, partner, or beneficial owner of a business
development company, as defined in this title, shall be deemed
to be a client of such investment adviser unless such person is
a client of such investment adviser separate and apart from his
status as a shareholder, partner, or beneficial owner;

(4) any investment adviser that is a charitable organiza-
tion, as defined in section 3(c)(10)(D) of the Investment Com-
pany Act of 1940, or is a trustee, director, officer, employee, or
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volunteer of such a charitable organization acting within the
scope of such person’s employment or duties with such organi-
zation, whose advice, analyses, or reports are provided only to
one or more of the following:

(A) any such charitable organization;
(B) a fund that is excluded from the definition of an

investment company under section 3(c)(10)(B) of the
Investment Company Act of 1940; or

(C) a trust or other donative instrument described in
section 3(c)(10)(B) of the Investment Company Act of 1940,
or the trustees, administrators, settlors (or potential set-
tlors), or beneficiaries of any such trust or other instru-
ment;
(5) any plan described in section 414(e) of the Internal

Revenue Code of 1986, any person or entity eligible to establish
and maintain such a plan under the Internal Revenue Code of
1986, or any trustee, director, officer, or employee of or volun-
teer for any such plan or person, if such person or entity, act-
ing in such capacity, provides investment advice exclusively to,
or with respect to, any plan, person, or entity or any company,
account, or fund that is excluded from the definition of an
investment company under section 3(c)(14) of the Investment
Company Act of 1940; or

(6) any investment adviser that is registered with the
Commodity Futures Trading Commission as a commodity trad-
ing advisor whose business does not consist primarily of acting
as an investment adviser, as defined in section 202(a)(11) of
this title, and that does not act as an investment adviser to—

(A) an investment company registered under title I of
this Act; or

(B) a company which has elected to be a business
development company pursuant to section 54 of title I of
this Act and has not withdrawn its election.

(c)(1) An investment adviser, or any person who presently con-
templates becoming an investment adviser, may be registered by
filing with the Commission an application for registration in such
form and containing such of the following information and docu-
ments as the Commission, by rule, may prescribe as necessary or
appropriate in the public interest or for the protection of investors:

(A) the name and form of organization under which the
investment adviser engages or intends to engage in business;
the name of the State or other sovereign power under which
such investment adviser is organized; the location of his or its
principal business office and branch offices, if any; the names
and addresses of his or its partners, officers, directors, and per-
sons performing similar functions or, if such an investment ad-
viser be an individual, of such individual; and the number of
his or its employees;

(B) the education, the business affiliations for the past ten
years, and the present business affiliations of such investment
adviser and of his or its partners, officers, directors, and per-
sons performing similar functions and of any controlling person
thereof;
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1 Section 303(b)(1) of the National Securities Markets Improvement Act of 1996 (P.L. 104–290;
110 Stat. 3438) amended this flush language in subsection (c) by inserting ‘‘and that the appli-
cant is not prohibited from registering as an investment adviser under section 203A’’ after ‘‘sat-
isfied’’. Pursuant to section 308(a) (as amended by section 1 of Pub. L. 105–8) this amendment
takes effect on July 8, 1997.

(C) the nature of the business of such investment adviser,
including the manner of giving advice and rendering analyses
or reports;

(D) a balance sheet certified by an independent public
accountant and other financial statements (which shall, as the
Commission specifies, be certified);

(E) the nature and scope of the authority of such invest-
ment adviser with respect to clients’ funds and accounts;

(F) the basis or bases upon which such investment adviser
is compensated;

(G) whether such investment adviser, or any person associ-
ated with such investment adviser, is subject to any disquali-
fication which would be a basis for denial, suspension, or rev-
ocation of registration of such investment adviser under the
provisions of subsection (e) of this section; and

(H) a statement as to whether the principal business of
such investment adviser consists or is to consist of acting as
investment adviser and a statement as to whether a substan-
tial part of the business of such investment adviser, consists or
is to consist of rendering investment supervisory services.
(2) Within forty-five days of the date of the filing of such appli-

cation (or within such longer period as to which the applicant con-
sents) the Commission shall—

(A) by order grant such registration; or
(B) institute proceedings to determine whether registration

should be denied. Such proceedings shall include notice of the
grounds for denial under consideration and opportunity for
hearing and shall be concluded within one hundred twenty
days of the date of the filing of the application for registration.
At the conclusion of such proceedings the Commission, by
order, shall grant or deny such registration. The Commission
may extend the time for conclusion of such proceedings for up
to ninety days if it finds good cause for such extension and
publishes its reasons for so finding or for such longer period as
to which the applicant consents.

The Commission shall grant such registration if the Commission
finds that the requirements of this section are satisfied and that
the applicant is not prohibited from registering as an investment
adviser under section 203A 1. The Commission shall deny such reg-
istration if it does not make such a finding or if it finds that if the
applicant were so registered, its registration would be subject to
suspension or revocation under subsection (e) of this section.

(d) Any provision of this title (other than subsection (a) of this
section) which prohibits any act, practice, or course of business if
the mails or any means or instrumentality of interstate commerce
are used in connection therewith shall also prohibit any such act,
practice, or course of business by any investment adviser registered
pursuant to this section or any person acting on behalf of such an
investment adviser, irrespective of any use of the mails or any
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1 This paragraph was added by section 305(a)(2) of the National Securities Markets Improve-
ment Act of 1996 (P.L. 104–290; 110 Stat. 3439). Paragraphs (3) through (7) are redesignated

Continued

means or instrumentality of interstate commerce in connection
therewith.

(e) The Commission, by order, shall censure, place limitations
on the activities, functions, or operations of, suspend for a period
not exceeding twelve months, or revoke the registration of any
investment adviser if it finds, on the record after notice and oppor-
tunity for hearing, that such censure, placing of limitations, sus-
pension, or revocation is in the public interest and that such
investment adviser, or any person associated with such investment
adviser, whether prior to or subsequent to becoming so associated—

(1) has willfully made or caused to be made in any applica-
tion for registration or report required to be filed with the
Commission under this title, or in any proceeding before the
Commission with respect to registration, any statement which
was at the time and in the light of the circumstances under
which it was made false or misleading with respect to any
material fact, or has omitted to state in any such application
or report any material fact which is required to be stated
therein.

(2) has been convicted within ten years preceding the filing
of any application for registration or at any time thereafter of
any felony or misdemeanor or of a substantially equivalent
crime by a foreign court of competent jurisdiction which the
Commission finds—

(A) involves the purchase or sale of any security, the
taking of a false oath, the making of a false report, brib-
ery, perjury, burglary, any substantially equivalent activ-
ity however denominated by the laws of the relevant for-
eign government, or conspiracy to commit any such of-
fense;

(B) arises out of the conduct of the business of a
broker, dealer, municipal securities dealer, investment ad-
viser, bank, insurance company, government securities
broker, government securities dealer, fiduciary, transfer
agent, foreign person performing a function substantially
equivalent to any of the above, or entity or person required
to be registered under the Commodity Exchange Act or
any substantially equivalent statute or regulation;

(C) involves the larceny, theft, robbery, extortion, for-
gery, counterfeiting, fraudulent concealment, embezzle-
ment, fraudulent conversion, or misappropriation of funds
or securities or substantially equivalent activity however
denominated by the laws of the relevant foreign govern-
ment; or

(D) involves the violation of section 152, 1341, 1342, or
1343 or chapter 25 or 47 of title 18, United States Code,
or a violation of substantially equivalent foreign statute.
(3) 1 has been convicted during the 10-year period pre-

ceding the date of filing of any application for registration, or
at any time thereafter, of—
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as paragraphs (4) through (8), respectively. Pursuant to section 308(a) (as amended by section
1 of Pub. L. 105–8) this amendment takes effect on July 8, 1997.

1 This paragraph (as redesignated by section 305(a)(1)) was amended by subsection (b)(1) of
such section of the National Securities Markets Improvement Act of 1996 (P.L. 104–290; 110
Stat. 3439) by striking ‘‘this paragraph (5)’’ and inserting ‘‘this paragraph’’. Pursuant to section
308(a) (as amended by section 1 of Pub. L. 105–8) this amendment takes effect on July 8, 1997.

(A) any crime that is punishable by imprisonment for
1 or more years, and that is not described in paragraph
(2); or

(B) a substantially equivalent crime by a foreign court
of competent jurisdiction.
(4) is permanently or temporarily enjoined by order, judg-

ment, or decree of any court of competent jurisdiction, includ-
ing any foreign court of competent jurisdiction, from acting as
an investment adviser, underwriter, broker, dealer, municipal
securities dealer, government securities broker, government
securities dealer, transfer agent, foreign person performing a
function substantially equivalent to any of the above, or entity
or person required to be registered under the Commodity Ex-
change Act or any substantially equivalent statute or regula-
tion, or as an affiliated person or employee of any investment
company, bank, insurance company, foreign entity substan-
tially equivalent to any of the above, or entity or person re-
quired to be registered under the Commodity Exchange Act or
any substantially equivalent statute or regulation, or from en-
gaging in or continuing any conduct or practice in connection
with any such activity, or in connection with the purchase or
sale of any security.

(5) has willfully violated any provision of the Securities Act
of 1933, the Securities Exchange Act of 1934, the Investment
Company Act of 1940, this title, the Commodity Exchange Act,
or the rules or regulations under any such statutes or any rule
of the Municipal Securities Rulemaking Board, or is unable to
comply with any such provision.

(6) has willfully aided, abetted, counseled, commanded, in-
duced, or procured the violation by any other person of any
provision of the Securities Act of 1933, the Securities Exchange
Act of 1934, the Investment Company Act of 1940, this title,
the Commodity Exchange Act, the rules or regulations under
any of such statutes, or the rules of the Municipal Securities
Rulemaking Board, or has failed reasonably to supervise, with
a view to preventing violations of the provisions of such stat-
utes, rules, and regulations, another person who commits such
a violation, if such other person is subject to his supervision.
For the purposes of this paragraph 1 no person shall be deemed
to have failed reasonably to supervise any person, if—

(A) there have been established procedures, and a sys-
tem for applying such procedures, which would reasonably
be expected to prevent and detect, insofar as practicable,
any such violation by such other person, and

(B) such person has reasonably discharged the duties
and obligations incumbent upon him by reason of such pro-
cedures and system without reasonable cause to believe
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1 This subsection was amended by section 305(b)(2) of the National Securities Markets
Improvement Act of 1996 (P.L. 104–290; 110 Stat. 3439). Pursuant to section 308(a) (as
amended by section 1 of Pub. L. 105–8) this amendment takes effect on July 8, 1997.

that such procedures and system were not being complied
with.
(7) is subject to an order of the Commission entered pursu-

ant to subsection (f) of this section barring or suspending the
right of such person to be associated with an investment ad-
viser which order is in effect with respect to such person.

(8) has been found by a foreign financial regulatory au-
thority to have—

(A) made or caused to be made in any application for
registration or report required to be filed with a foreign
securities authority, or in any proceeding before a foreign
securities authority with respect to registration, any state-
ment that was at the time and in light of the cir-
cumstances under which it was made false or misleading
with respect to any material fact, or has omitted to state
in any application or report to a foreign securities author-
ity any material fact that is required to be stated therein;

(B) violated any foreign statute or regulation regard-
ing transactions in securities or contracts of sale of a com-
modity for future delivery traded on or subject to the rules
of a contract market or any board of trade; or

(C) aided, abetted, counseled, commanded, induced, or
procured the violation by any other person of any foreign
statute or regulation regarding transactions in securities
or contracts of sale of a commodity for future delivery
traded on or subject to the rules of a contract market or
any board of trade, or has been found, by the foreign
finanical regulatory authority, to have failed reasonably to
supervise, with a view to preventing violations of statutory
provisions, and rules and regulations promulgated there-
under, another person who commits such a violation, if
such other person is subject to his supervision.

(f) The Commission, by order, shall censure or place limitations
on the activities of any person associated, seeking to become associ-
ated, or, at the time of the alleged misconduct, associated or seek-
ing to become associated with an investment adviser, or suspend
for a period not exceeding twelve months or bar any such person
from being associated with an investment adviser, if the Commis-
sion finds, on the record after notice and opportunity for hearing,
that such censure, placing of limitations, suspension, or bar is in
the public interest and that such person has committed or omitted
any act or omission enumerated in paragraph (1), (5), (6), or (8) of
subsection (e) or has been convicted of any offense specified in
paragraph (2) of subsection (e) within ten years of the commence-
ment of the proceedings under this subsection, or is enjoined from
any action, conduct, or practice specified in paragraph (4) of sub-
section (e) 1. It shall be unlawful for any person as to whom such
an order suspending or barring him from being associated with an
investment adviser is in effect willfully to become, or to be, associ-
ated with an investment adviser without the consent of the Com-
mission, and it shall be unlawful for any investment adviser to per-



526Sec. 203 INVESTMENT ADVISERS ACT OF 1940

1 This subsection was amended in the second sentence by section 303(b)(2) of the National
Securities Markets Improvement Act of 1996 (P.L. 104–290; 110 Stat. 3438) by striking ‘‘exist-
ence or’’ and inserting ‘‘existence,’’, and by inserting ‘‘or is prohibited from registering as an
investment adviser under section 203A,’’ after ‘‘adviser,’’. Pursuant to section 308(a) (as
amended by section 1 of Pub. L. 105–8) this amendment takes effect on July 8, 1997.

2 This subparagraph was amended by section 305(b)(3) of the National Securities Markets
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title’’ and inserting ‘‘subsection (e)(6)’’. Pursuant to section 308(a) (as amended by section 1 of
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mit such a person to become, or remain, a person associated with
him without the consent of the Commission, if such investment ad-
viser knew, or in the exercise of reasonable care, should have
known, of such order.

(g) Any successor to the business of an investment adviser reg-
istered under this section shall be deemed likewise registered here-
under, if within thirty days from its succession to such business it
shall file an application for registration under this section, unless
and until the Commission, pursuant to subsection (c) or subsection
(e) of this section, shall deny registration to or revoke or suspend
the registration of such successor.

(h) Any person registered under this section may, upon such
terms and conditions as the Commission finds necessary in the
public interest or for the protection of investors, withdraw from
registration by filing a written notice of withdrawal with the Com-
mission. If the Commission finds that any person registered under
this section, or who has pending an application for registration
filed under this section, is no longer in existence, 1 is not engaged
in business as an investment adviser, or is prohibited from reg-
istering as an investment adviser under section 203A, 1 the Com-
mission shall by order cancel the registration of such person.

(i) MONEY PENALTIES IN ADMINISTRATIVE PROCEEDINGS.—
(1) AUTHORITY OF COMMISSION.—In any proceeding insti-

tuted pursuant to subsection (e) or (f) against any person, the
Commission may impose a civil penalty if it finds, on the
record after notice and opportunity for hearing, that such
person—

(A) has willfully violated any provision of the Securi-
ties Act of 1933, the Securities Exchange Act of 1934, the
Investment Company Act of 1940, or this title, or the rules
or regulations thereunder;

(B) has willfully aided, abetted, counseled, com-
manded, induced, or procured such a violation by any
other person;

(C) has willfully made or caused to be made in any ap-
plication for registration or report required to be filed with
the Commission under this title, or in any proceeding be-
fore the Commission with respect to registration, any
statement which was, at the time and in the light of the
circumstances under which it was made, false or mis-
leading with respect to any material fact, or has omitted
to state in any such application or report any material fact
which was required to be stated therein; or

(D) has failed reasonably to supervise, within the
meaning of subsection (e)(6) 2, with a view to preventing
violations of the provisions of this title and the rules and
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regulations thereunder, another person who commits such
a violation, if such other person is subject to his super-
vision;

and that such penalty is in the public interest.
(2) MAXIMUM AMOUNT OF PENALTY.—

(A) FIRST TIER.—The maximum amount of penalty for
each act or omission described in paragraph (1) shall be
$5,000 for a natural person or $50,000 for any other per-
son.

(B) SECOND TIER.—Notwithstanding subparagraph (A),
the maximum amount of penalty for each such act or omis-
sion shall be $50,000 for a natural person or $250,000 for
any other person if the act or omission described in para-
graph (1) involved fraud, deceit, manipulation, or delib-
erate or reckless disregard of a regulatory requirement.

(C) THIRD TIER.—Notwithstanding subparagraphs (A)
and (B), the maximum amount of penalty for each such act
or omission shall be $100,000 for a natural person or
$500,000 for any other person if—

(i) the act or omission described in paragraph (1)
involved fraud, deceit, manipulation, or deliberate or
reckless disregard of a regulatory requirement; and

(ii) such act or omission directly or indirectly re-
sulted in substantial losses or created a significant
risk of substantial losses to other persons or resulted
in substantial pecuniary gain to the person who com-
mitted the act or omission.

(3) DETERMINATION OF PUBLIC INTEREST.—In considering
under this section whether a penalty is in the public interest,
the Commission may consider—

(A) whether the act or omission for which such penalty
is assessed involved fraud, deceit, manipulation, or delib-
erate or reckless disregard of a regulatory requirement;

(B) the harm to other persons resulting either directly
or indirectly from such act or omission;

(C) the extent to which any person was unjustly en-
riched, taking into account any restitution made to persons
injured by such behavior;

(D) whether such person previously has been found by
the Commission, another appropriate regulatory agency, or
a self-regulatory organization to have violated the Federal
securities laws, State securities laws, or the rules of a self-
regulatory organization, has been enjoined by a court of
competent jurisdiction from violations of such laws or
rules, or has been convicted by a court of competent juris-
diction of violations of such laws or of any felony or mis-
demeanor described in section 203(e)(2) of this title;

(E) the need to deter such person and other persons
from committing such acts or omissions; and

(F) such other matters as justice may require.
(4) EVIDENCE CONCERNING ABILITY TO PAY.—In any pro-

ceeding in which the Commission may impose a penalty under
this section, a respondent may present evidence of the respond-
ent’s ability to pay such penalty. The Commission may, in its
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discretion, consider such evidence in determining whether such
penalty is in the public interest. Such evidence may relate to
the extent of such person’s ability to continue in business and
the collectability of a penalty, taking into account any other
claims of the United States or third parties upon such person’s
assets and the amount of such person’s assets.
(j) AUTHORITY TO ENTER AN ORDER REQUIRING AN ACCOUNTING

AND DISGORGEMENT.—In any proceeding in which the Commission
may impose a penalty under this section, the Commission may
enter an order requiring accounting and disgorgement, including
reasonable interest. The Commission is authorized to adopt rules,
regulations, and orders concerning payments to investors, rates of
interest, periods of accrual, and such other matters as it deems
appropriate to implement this subsection.

(k) CEASE-AND-DESIST PROCEEDINGS.—
(1) AUTHORITY OF THE COMMISSION.—If the Commission

finds, after notice and opportunity for hearing, that any person
is violating, has violated, or is about to violate any provision
of this title, or any rule or regulation thereunder, the Commis-
sion may publish its findings and enter an order requiring
such person, and any other person that is, was, or would be a
cause of the violation, due to an act or omission the person
knew or should have known would contribute to such violation,
to cease and desist from committing or causing such violation
and any future violation of the same provision, rule, or regula-
tion. Such order may, in addition to requiring a person to cease
and desist from committing or causing a violation, require such
person to comply, or to take steps to effect compliance, with
such provision, rule, or regulation, upon such terms and condi-
tions and within such time as the Commission may specify in
such order. Any such order may, as the Commission deems
appropriate, require future compliance or steps to effect future
compliance, either permanently or for such period of time as
the Commission may specify, with such provision, rule, or reg-
ulation with respect to any security, any issuer, or any other
person.

(2) HEARING.—The notice instituting proceedings pursuant
to paragraph (1) shall fix a hearing date not earlier than 30
days nor later than 60 days after service of the notice unless
an earlier or a later date is set by the Commission with the
consent of any respondent so served.

(3) TEMPORARY ORDER.—
(A) IN GENERAL.—Whenever the Commission deter-

mines that the alleged violation or threatened violation
specified in the notice instituting proceedings pursuant to
paragraph (1), or the continuation thereof, is likely to re-
sult in significant dissipation or conversion of assets, sig-
nificant harm to investors, or substantial harm to the pub-
lic interest, including, but not limited to, losses to the
Securities Investor Protection Corporation, prior to the
completion of the proceedings, the Commission may enter
a temporary order requiring the respondent to cease and
desist from the violation or threatened violation and to
take such action to prevent the violation or threatened vio-
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lation and to prevent dissipation or conversion of assets,
significant harm to investors, or substantial harm to the
public interest as the Commission deems appropriate
pending completion of such proceedings. Such an order
shall be entered only after notice and opportunity for a
hearing, unless the Commission, notwithstanding section
211(c) of this title, determines that notice and hearing
prior to entry would be impracticable or contrary to the
public interest. A temporary order shall become effective
upon service upon the respondent and, unless set aside,
limited, or suspended by the Commission or a court of
competent jurisdiction, shall remain effective and enforce-
able pending the completion of the proceedings.

(B) APPLICABILITY.—This paragraph shall apply only
to a respondent that acts, or, at the time of the alleged
misconduct acted, as a broker, dealer, investment adviser,
investment company, municipal securities dealer, govern-
ment securities broker, government securities dealer, or
transfer agent, or is, or was at the time of the alleged mis-
conduct, an associated person of, or a person seeking to be-
come associated with, any of the foregoing.
(4) REVIEW OF TEMPORARY ORDERS.—

(A) COMMISSION REVIEW.—At any time after the re-
spondent has been served with a temporary cease-and-de-
sist order pursuant to paragraph (3), the respondent may
apply to the Commission to have the order set aside, lim-
ited, or suspended. If the respondent has been served with
a temporary cease-and-desist order entered without a prior
Commission hearing, the respondent may, within 10 days
after the date on which the order was served, request a
hearing on such application and the Commission shall hold
a hearing and render a decision on such application at the
earliest possible time.

(B) JUDICIAL REVIEW.—Within—
(i) 10 days after the date the respondent was

served with a temporary cease-and-desist order en-
tered with a prior Commission hearing, or

(ii) 10 days after the Commission renders a deci-
sion on an application and hearing under subpara-
graph (A), with respect to any temporary cease-and-
desist order entered without a prior Commission hear-
ing,

the respondent may apply to the United States district
court for the district in which the respondent resides or
has its principal place of business, or for the District of Co-
lumbia, for an order setting aside, limiting, or suspending
the effectiveness or enforcement of the order, and the court
shall have jurisdiction to enter such an order. A respond-
ent served with a temporary cease-and-desist order en-
tered without a prior Commission hearing may not apply
to the court except after hearing and decision by the Com-
mission on the respondent’s application under subpara-
graph (A) of this paragraph.
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1 Pursuant to section 308(a) (as amended by section 1 of Pub. L. 105–8) this section, as added
by section 303(a) of the National Securities Markets Improvement Act of 1996 (P.L. 104–290;
110 Stat. 3437), takes effect on July 8, 1997. So in original. The heading of section 203A does
not conform to the format of other headings in the Investment Advisers Act of 1940.

(C) NO AUTOMATIC STAY OF TEMPORARY ORDER.—The
commencement of proceedings under subparagraph (B) of
this paragraph shall not, unless specifically ordered by the
court, operate as a stay of the Commission’s order.

(D) EXCLUSIVE REVIEW.—Section 213 of this title shall
not apply to a temporary order entered pursuant to this
section.
(5) AUTHORITY TO ENTER AN ORDER REQUIRING AN AC-

COUNTING AND DISGORGEMENT.—In any cease-and-desist pro-
ceeding under paragraph (1), the Commission may enter an
order requiring accounting and disgorgement, including rea-
sonable interest. The Commission is authorized to adopt rules,
regulations, and orders concerning payments to investors, rates
of interest, periods of accrual, and such other matters as it
deems appropriate to implement this subsection.

SEC. 203A. ø80b–3a¿ STATE AND FEDERAL RESPONSIBILITIES. 1

(a) ADVISERS SUBJECT TO STATE AUTHORITIES.—
(1) IN GENERAL.—No investment adviser that is regulated

or required to be regulated as an investment adviser in the
State in which it maintains its principal office and place of
business shall register under section 203, unless the invest-
ment adviser—

(A) has assets under management of not less than
$25,000,000, or such higher amount as the Commission
may, by rule, deem appropriate in accordance with the
purposes of this title; or

(B) is an adviser to an investment company registered
under title I of this Act.
(2) DEFINITION.—For purposes of this subsection, the term

‘‘assets under management’’ means the securities portfolios
with respect to which an investment adviser provides contin-
uous and regular supervisory or management services.
(b) ADVISERS SUBJECT TO COMMISSION AUTHORITY.—

(1) IN GENERAL.—No law of any State or political subdivi-
sion thereof requiring the registration, licensing, or
qualification as an investment adviser or supervised person of
an investment adviser shall apply to any person—

(A) that is registered under section 203 as an invest-
ment adviser, or that is a supervised person of such per-
son, except that a State may license, register, or otherwise
qualify any investment adviser representative who has a
place of business located within that State; or

(B) that is not registered under section 203 because
that person is excepted from the definition of an invest-
ment adviser under section 202(a)(11).
(2) LIMITATION.—Nothing in this subsection shall prohibit

the securities commission (or any agency or office performing
like functions) of any State from investigating and bringing
enforcement actions with respect to fraud or deceit against an
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1 The National Securities Markets Improvement Act of 1996 (P.L. 104–290; 110 Stat. 3438)
included section 306 and 307 which provide as follows:

SEC. 306. INVESTOR ACCESS TO INFORMATION.
The Commission shall—

(1) provide for the establishment and maintenance of a readily accessible telephonic or
other electronic process to receive inquiries regarding disciplinary actions and proceedings
involving investment advisers and persons associated with investment advisers; and

(2) provide for prompt response to any inquiry described in paragraph (1).

SEC. 307. CONTINUED STATE AUTHORITY.
(a) PRESERVATION OF FILING REQUIREMENTS.—Nothing in this title or any amendment made

by this title prohibits the securities commission (or any agency or office performing like func-
tions) of any State from requiring the filing of any documents filed with the Commission pursu-
ant to the securities laws solely for notice purposes, together with a consent to service of process
and any required fee.

(b) PRESERVATION OF FEES.—Until otherwise provided by law, rule, regulation, or order, or
other administrative action of any State, or any political subdivision thereof, adopted after the
date of enactment of this Act, filing, registration, or licensing fees shall, notwithstanding the
amendments made by this title, continue to be paid in amounts determined pursuant to the law,
rule, regulation, or order, or other administrative action as in effect on the day before such date
of enactment.

(c) AVAILABILITY OF PREEMPTION CONTINGENT ON PAYMENT OF FEES.—
(1) IN GENERAL.—During the period beginning on the date of enactment of this Act and

ending 3 years after that date of enactment, the securities commission (or any agency or
office performing like functions) of any State may require registration of any investment ad-
viser that fails or refuses to pay the fees required by subsection (b) in or to such State, not-
withstanding the limitations on the laws, rules, regulations, or orders, or other administra-
tive actions of any State, or any political subdivision thereof, contained in subsection (a),
if the laws of such State require registration of investment advisers.

(2) DELAYS.—For purposes of this subsection, delays in payment of fees or underpayments
of fees that are promptly remedied in accordance with the applicable laws, rules, regula-
tions, or orders, or other administrative actions of the relevant State shall not constitute
a failure or refusal to pay fees.

investment adviser or person associated with an investment
adviser.
(c) EXEMPTIONS.—Notwithstanding subsection (a), the Commis-

sion, by rule or regulation upon its own motion, or by order upon
application, may permit the registration with the Commission of
any person or class of persons to which the application of sub-
section (a) would be unfair, a burden on interstate commerce, or
otherwise inconsistent with the purposes of this section.

(d) FILING DEPOSITORIES.—The Commission may, by rule, re-
quire an investment adviser—

(1) to file with the Commission any fee, application, report,
or notice required by this title or by the rules issued under this
title through any entity designated by the Commission for that
purpose; and

(2) to pay the reasonable costs associated with such filing. 1

(e) STATE ASSISTANCE.—Upon request of the securities commis-
sioner (or any agency or officer performing like functions) of any
State, the Commission may provide such training, technical
assistance, or other reasonable assistance in connection with the
regulation of investment advisers by the State.

ANNUAL AND OTHER REPORTS

SEC. 204. ø80b–4¿ Every investment adviser who makes use of
the mails or of any means or instrumentality of interstate com-
merce in connection with his or its business as an investment ad-
viser (other than one specifically exempted from registration pursu-
ant to section 203(b) of this title), shall make and keep for pre-
scribed periods such records (as defined in section 3(a)(37) of the
Securities Exchange Act of 1934), furnish such copies thereof, and
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make and disseminate such reports as the Commission, by rule,
may prescribe as necessary or appropriate in the public interest or
for the protection of investors. All records (as so defined) of such
investment advisers are subject at any time, or from time to time,
to such reasonable periodic, special, or other examinations by rep-
resentatives of the Commission as the Commission deems nec-
essary or appropriate in the public interest or for the protection of
investors.

PREVENTION OF MISUSE OF NONPUBLIC INFORMATION

SEC. 204A. ø80b–4a¿ Every investment adviser subject to sec-
tion 204 of this title shall establish, maintain, and enforce written
policies and procedures reasonably designed, taking into consider-
ation the nature of such investment adviser’s business, to prevent
the misuse in violation of this Act or the Securities Exchange Act
of 1934, or the rules or regulations thereunder, of material, non-
public information by such investment adviser or any person asso-
ciated with such investment adviser. The Commission, as it deems
necessary or appropriate in the public interest or for the protection
of investors, shall adopt rules or regulations to require specific poli-
cies or procedures reasonably designed to prevent misuse in viola-
tion of this Act or the Securities Exchange Act of 1934 (or the rules
or regulations thereunder) of material, nonpublic information.

INVESTMENT ADVISORY CONTRACTS

SEC. 205. ø80b–5¿ (a) No investment adviser, unless exempt
from registration pursuant to section 203(b), shall make use of the
mails or any means or instrumentality of interstate commerce, di-
rectly or indirectly, to enter into, extend, or renew any investment
advisory contract, or in any way to perform any investment advi-
sory contract entered into, extended, or renewed on or after the
effective date of this title, if such contract—

(1) provides for compensation to the investment adviser on
the basis of a share of capital gains upon or capital apprecia-
tion of the funds or any portion of the funds of the client;

(2) fails to provide, in substance, that no assignment of
such contract shall be made by the investment adviser without
the consent of the other party by the contract; or

(3) fails to provide, in substance, that the investment ad-
viser, if a partnership, will notify the other party to the con-
tract of any change in the membership of such partnership
within a reasonable time after such change.
(b) Paragraph (1) of subsection (a) shall not—

(1) be construed to prohibit an investment advisory con-
tract which provides for compensation based upon the total
value of a fund averaged over a definite period, or as of definite
dates, or taken as of a definite date;

(2) apply to an investment advisory contract with—
(A) an investment company registered under title I of

this Act, or
(B) any other person (except a trust, governmental

plan, collective trust fund, or separate account referred to
in section 3(c)(11) of title I of this Act), provided that the
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contract relates to the investment of assets in excess of $1
million,

if the contract provides for compensation based on the asset
value of the company or fund under management averaged
over a specified period and increasing and decreasing propor-
tionately with the investment performance of the company or
fund over a specified period in relation to the investment
record of an appropriate index of securities prices or such other
measure of investment performance as the Commission by
rule, regulation, or order may specify;

(3) apply with respect to any investment advisory contract
between an investment adviser and a business development
company, as defined in this title, if (A) the compensation pro-
vided for in such contract does not exceed 20 per centum of the
realized capital gains upon the funds of the business develop-
ment company over a specified period or as of definite dates,
computed net of all realized capital losses and unrealized cap-
ital depreciation, and the condition of section 61(a)(3)(B)(iii) of
title I of this Act is satisfied, and (B) the business development
company does not have outstanding any option, warrant, or
right issued pursuant to section 61(a)(3)(B) of title I of this Act
and does not have a profit-sharing plan described in section
57(n) of title I of this Act;

(4) apply to an investment advisory contract with a com-
pany excepted from the definition of an investment company
under section 3(c)(7) of title I of this Act; or

(5) apply to an investment advisory contract with a person
who is not a resident of the United States.
(c) For purposes of paragraph (2) of subsection (b), the point

from which increases and decreases in compensation are measured
shall be the fee which is paid or earned when the investment per-
formance of such company or fund is equivalent to that of the index
or other measure of performance, and an index of securities prices
shall be deemed appropriate unless the Commission by order shall
determine otherwise.

(d) As used in paragraphs (2) and (3) of subsection (a), ‘‘invest-
ment advisory contract’’ means any contract or agreement whereby
a person agrees to act as investment adviser to or to manage any
investment or trading account of another person other than an
investment company registered under title I of this Act.

(e) The Commission, by rule or regulation, upon its own mo-
tion, or by order upon application, may conditionally or uncondi-
tionally exempt any person or transaction, or any class or classes
of persons or transactions, from subsection (a)(1), if and to the ex-
tent that the exemption relates to an investment advisory contract
with any person that the Commission determines does not need the
protections of subsection (a)(1), on the basis of such factors as
financial sophistication, net worth, knowledge of and experience in
financial matters, amount of assets under management,
relationship with a registered investment adviser, and such other
factors as the Commission determines are consistent with this
section.
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PROHIBITED TRANSACTIONS BY REGISTERED INVESTMENT ADVISERS

Sec. 206. ø80b–6¿ It shall be unlawful for any investment ad-
viser, by use of the mails or any means or instrumentality of inter-
state commerce, directly or indirectly—

(1) to employ any device, scheme, or artifice to defraud any
client or prospective client;

(2) to engage in any transaction, practice, or course of busi-
ness which operates as a fraud or deceit upon any client or
prospective client;

(3) acting as principal for his own account, knowingly to
sell any security to or purchase any security from a client, or
acting as broker for a person other than such client, knowingly
to effect any sale or purchase of any security for the account
of such client, without disclosing to such client in writing be-
fore the completion of such transaction the capacity in which
he is acting and obtaining the consent of the client to such
transaction. The prohibitions of this paragraph (3) shall not
apply to any transaction with a customer of a broker or dealer
if such broker or dealer is not acting as an investment adviser
in relation to such transaction;

(4) to engage in any act, practice, or course of business
which is fraudulent, deceptive, or manipulative. The Commis-
sion shall, for the purposes of this paragraph (4) by rules and
regulations define, and prescribe means reasonably designed to
prevent, such acts, practices, and courses of business as are
fraudulent, deceptive, or manipulative.

EXEMPTIONS

SEC. 206A. ø80b–6a¿ The Commission, by rules and regula-
tions, upon its own motion, or by order upon application, may con-
ditionally or unconditionally exempt any person or transaction, or
any class or classes of persons, or transactions, from any provision
or provisions of this title or of any rule or regulation thereunder,
if and to the extent that such exemption is necessary or appro-
priate in the public interest and consistent with the protection of
investors and the purposes fairly intended by the policy and provi-
sions of this title.

MATERIAL MISSTATEMENTS

SEC. 207. ø80b–7¿ It shall be unlawful for any person willfully
to make any untrue statement of a material fact in any registration
application or report filed with the Commission under section 203
or 204, or willfully to omit to state in any such application or re-
port any material fact which is required to be stated therein.

GENERAL PROHIBITIONS

SEC. 208. ø80b–8¿ (a) It shall be unlawful for any person reg-
istered under section 203 of this title to represent or imply in any
manner whatsoever that such person has been sponsored, rec-
ommended, or approved, or that his abilities or qualifications have
in any respect been passed upon by the United States or any
agency or any officer thereof.
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(b) No provision of subsection (a) shall be construed to prohibit
a statement that a person is registered under this title or under
the Securities Exchange Act of 1934, if such statement is true in
fact and if the effect of such registration is not misrepresented.

(c) It shall be unlawful for any person registered under section
203 of this title to represent that he is an investment counsel or
to use the name ‘‘investment counsel’’ as descriptive of his business
unless (1) his or its principal business consists of acting as invest-
ment adviser, and (2) a substantial part of his or its business con-
sists of rendering investment supervisory services.

(d) It shall be unlawful for any person indirectly, or through
or by any other person, to do any act or thing which it would be
unlawful for such person to do directly under the provisions of this
title or any rule or regulation thereunder.

ENFORCEMENT OF TITLE

SEC. 209. ø80b–9¿ (a) Whenever it shall appear to the Commis-
sion, either upon complaint or otherwise, that the provisions of this
title or of any rule or regulation prescribed under the authority
thereof, have been or are about to be violated by any person, it may
in its discretion require, and in any event shall permit, such person
to file with it a statement in writing, under oath or otherwise, as
to all the facts and circumstances relevant to such violation, and
may otherwise investigate all such facts and circumstances.

(b) For the purposes of any investigation or any proceeding
under this title, any member of the Commission or any officer
thereof designated by it is empowered to administer oaths and
affirmations, subpena witnesses, compel their attendance, take evi-
dence, and require the production of any books, papers, correspond-
ence, memoranda, contracts, agreements, or other records which
are relevant or material to the inquiry. Such attendance of wit-
nesses and the production of any such records may be required
from any place in any State or in any Territory or other place sub-
ject to the jurisdiction of the United States at any designated place
of hearing.

(c) In case of contumacy by, or refusal to obey a subpena issued
to, any person, the Commission may invoke the aid of any court of
the United States within the jurisdiction of which such investiga-
tion or proceeding is carried on, or where such person resides or
carries on business, in requiring the attendance and testimony of
witnesses and the production of books, papers, correspondence,
memoranda, contracts, agreements, and other records. And such
court may issue an order requiring such person to appear before
the Commission or member or officer designated by the Commis-
sion, there to produce records, if so ordered or to give testimony
touching the matter under investigation or in question; and any
failure to obey such order of the court may be punished by such
court as a contempt thereof. All process in any such case may be
served in the judicial district whereof such person is an inhabitant
or wherever he may be found. Any person who without just cause
shall fail or refuse to attend and testify or to answer any lawful
inquiry or to produce books, papers, correspondence, memoranda,
contracts, agreements, or other records, if in his or its power so to
do, in obedience to the subpena of the Commission, shall be guilty
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of a misdemeanor, and upon conviction shall be subject to a fine
of not more than $1,000 or to imprisonment for a term of not more
than one year, or both.

(d) Whenever it shall appear to the Commission that any per-
son has engaged, is engaged, or is about to engage in any act or
practice constituting a violation of any provision of this title, or of
any rule, regulation, or order hereunder, or that any person has
aided, abetted, counseled, commanded, induced, or procured, is aid-
ing, abetting, counseling, commanding, inducing, or procuring, or is
about to aid, abet, counsel, command, induce, or procure such a vio-
lation, it may in its discretion bring an action in the proper district
court of the United States, or the proper United States court of any
Territory or other place subject to the jurisdiction of the United
States, to enjoin such acts or practices and to enforce compliance
with this title or any rule, regulation, or order hereunder. Upon a
showing that such person has engaged, is engaged, or is about to
engage in any such act or practice, or in aiding, abetting, coun-
seling, commanding, inducing, or procuring any such act or prac-
tice, a permanent or temporary injunction or decree or restraining
order shall be granted without bond. The Commission may trans-
mit such evidence as may be available concerning any violation of
the provisions of this title, or of any rule, regulation, or order
thereunder, to the Attorney General, who, in his discretion, may in-
stitute the appropriate criminal proceedings under this title.

(e) MONEY PENALTIES IN CIVIL ACTIONS.—
(1) AUTHORITY OF COMMISSION.—Whenever it shall appear

to the Commission that any person has violated any provision
of this title, the rules or regulations thereunder, or a cease-
and-desist order entered by the Commission pursuant to sec-
tion 203(k) of this title, the Commission may bring an action
in a United States district court to seek, and the court shall
have jurisdiction to impose, upon a proper showing, a civil pen-
alty to be paid by the person who committed such violation.

(2) AMOUNT OF PENALTY.—
(A) FIRST TIER.—The amount of the penalty shall be

determined by the court in light of the facts and cir-
cumstances. For each violation, the amount of the penalty
shall not exceed the greater of (i) $5,000 for a natural per-
son or $50,000 for any other person, or (ii) the gross
amount of pecuniary gain to such defendant as a result of
the violation.

(B) SECOND TIER.—Notwithstanding subparagraph (A),
the amount of penalty for each such violation shall not ex-
ceed the greater of (i) $50,000 for a natural person or
$250,000 for any other person, or (ii) the gross amount of
pecuniary gain to such defendant as a result of the viola-
tion, if the violation described in paragraph (1) involved
fraud, deceit, manipulation, or deliberate or reckless dis-
regard of a regulatory requirement.

(C) THIRD TIER.—Notwithstanding subparagraphs (A)
and (B), the amount of penalty for each such violation
shall not exceed the greater of (i) $100,000 for a natural
person or $500,000 for any other person, or (ii) the gross
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amount of pecuniary gain to such defendant as a result of
the violation, if—

(I) the violation described in paragraph (1) in-
volved fraud, deceit, manipulation, or deliberate or
reckless disregard of a regulatory requirement; and

(II) such violation directly or indirectly resulted in
substantial losses or created a significant risk of sub-
stantial losses to other persons.

(3) PROCEDURES FOR COLLECTION.—
(A) PAYMENT OF PENALTY TO TREASURY.—A penalty

imposed under this section shall be payable into the Treas-
ury of the United States.

(B) COLLECTION OF PENALTIES.—If a person upon
whom such a penalty is imposed shall fail to pay such pen-
alty within the time prescribed in the court’s order, the
Commission may refer the matter to the Attorney General
who shall recover such penalty by action in the appro-
priate United States district court.

(C) REMEDY NOT EXCLUSIVE.—The actions authorized
by this subsection may be brought in addition to any other
action that the Commission or the Attorney General is
entitled to bring.

(D) JURISDICTION AND VENUE.—For purposes of section
214 of this title, actions under this paragraph shall be ac-
tions to enforce a liability or a duty created by this title.
(4) SPECIAL PROVISIONS RELATING TO A VIOLATION OF A

CEASE-AND-DESIST ORDER.—In an action to enforce a cease-and-
desist order entered by the Commission pursuant to section
203(k), each separate violation of such order shall be a sepa-
rate offense, except that in the case of a violation through a
continuing failure to comply with the order, each day of the
failure to comply shall be deemed a separate offense.

PUBLICITY

SEC. 210. ø80b–10¿ (a) The information contained in any reg-
istration application or report or amendment thereto filed with the
Commission pursuant to any provision of this title shall be made
available to the public, unless and except insofar as the Commis-
sion, by rules and regulations upon its own motion, or by order
upon application, finds that public disclosure is neither necessary
nor appropriate in the public interest or for the protection of inves-
tors. Photostatic or other copies of information contained in docu-
ments filed with the Commission under this title and made avail-
able to the public shall be furnished to any person at such reason-
able charge and under such reasonable limitations as the Commis-
sion shall prescribe.

(b) Subject to the provisions of subsections (c) and (d) of section
209 of this title and section 24(c) of the Securities Exchange Act
of 1934, the Commission, or any member, officer, or employee
thereof, shall not make public the fact that any examination or
investigation under this title is being conducted, or the results of
or any facts ascertained during any such examination or investiga-
tion; and no member, officer, or employee of the Commission shall
disclose to any person other than a member, officer, or employee
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of the Commission any information obtained as a result of any such
examination or investigation except with the approval of the Com-
mission. The provisions of this subsection shall not apply—

(1) in the case of any hearing which is public under the
provisions of section 212; or

(2) in the case of a resolution or request from either House
of Congress.
(c) No provision of this title shall be construed to require, or

to authorize the Commission to require any investment adviser en-
gaged in rendering investment supervisory services to disclose the
identity, investments, or affairs of any client of such investment
adviser, except insofar as such disclosure may be necessary or
appropriate in a particular proceeding or investigation having as
its object the enforcement of a provision or provisions of this title.
SEC. 210A. ø80b–10a¿ CONSULTATION.

(a) EXAMINATION RESULTS AND OTHER INFORMATION.—
(1) The appropriate Federal banking agency shall provide

the Commission upon request the results of any examination,
reports, records, or other information to which such agency
may have access—

(A) with respect to the investment advisory activities
of any—

(i) bank holding company;
(ii) bank; or
(iii) separately identifiable department or division

of a bank,
that is registered under section 203 of this title; and

(B) in the case of a bank holding company or bank
that has a subsidiary or a separately identifiable depart-
ment or division registered under that section, with re-
spect to the investment advisory activities of such bank or
bank holding company.
(2) The Commission shall provide to the appropriate Fed-

eral banking agency upon request the results of any examina-
tion, reports, records, or other information with respect to the
investment advisory activities of any bank holding company,
bank, or separately identifiable department or division of a
bank, which is registered under section 203 of this title.

(3) Notwithstanding any other provision of law, the Com-
mission and the appropriate Federal banking agencies shall
not be compelled to disclose any information provided under
paragraph (1) or (2). Nothing in this paragraph shall authorize
the Commission or such agencies to withhold information from
Congress, or prevent the Commission or such agencies from
complying with a request for information from any other Fed-
eral department or agency or any self-regulatory organization
requesting the information for purposes within the scope of its
jurisdiction, or complying with an order of a court of the
United States in an action brought by the United States, the
Commission, or such agencies. For purposes of section 552 of
title 5, United States Code, this paragraph shall be considered
a statute described in subsection (b)(3)(B) of such section 552.
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(b) EFFECT ON OTHER AUTHORITY.—Nothing in this section
shall limit in any respect the authority of the appropriate Federal
banking agency with respect to such bank holding company (or
affiliates or subsidiaries thereof), bank, or subsidiary, department,
or division or a bank under any other provision of law.

(c) DEFINITION.—For purposes of this section, the term ‘‘appro-
priate Federal banking agency’’ shall have the same meaning as
given in section 3 of the Federal Deposit Insurance Act.

RULES, REGULATIONS, AND ORDERS

SEC. 211. ø80b–11¿ (a) The Commission shall have authority
from time to time to make, issue, amend, and rescind such rules
and regulations and such orders as are necessary or appropriate to
the exercise of the functions and powers conferred upon the Com-
mission elsewhere in this title. For the purposes of its rules or reg-
ulations the Commission may classify persons and matters within
its jurisdiction and prescribe different requirements for different
classes of persons or matters.

(b) Subject to the provisions of chapter 15 of title 44, United
States Code, and regulations prescribed under the authority
thereof, the rules and regulations of the Commission under this
title, and amendments thereof, shall be effective upon publication
in the manner which the Commission shall prescribe, or upon such
later date as may be provided in such rules and regulations.

(c) Orders of the Commission under this title shall be issued
only after appropriate notice and opportunity for hearing. Notice to
the parties to a proceeding before the Commission shall be given
by personal service upon each party or by registered mail or cer-
tified mail or confirmed telegraphic notice to the party’s last known
business address. Notice to interested persons, if any, other than
parties may be given in the same manner or by publication in the
Federal Register.

(d) No provision of this title imposing any liability shall apply
to any act done or omitted in good faith in conformity with any
rule, regulation, or order of the Commission, notwithstanding that
such rule, regulation, or order may, after such act or omission, be
amended or rescinded or be determined by judicial or other author-
ity to be invalid for any reason.

HEARINGS

SEC. 212. ø80b–12¿ Hearings may be public and may be held
before the Commission, any member or members thereof, or any of-
ficer or officers of the Commission designated by it, and appro-
priate records thereof shall be kept.

COURT REVIEW OF ORDERS

SEC. 213. ø80b–13¿ (a) Any person or party aggrieved by an
order issued by the Commission under this title may obtain a re-
view of such order in the court of appeals of the United States
within any circuit wherein such person resides or has his principal
place of business, or in the United States Court of Appeals for the
District of Columbia, by filing in such court, within sixty days after
the entry of such order, a written petition praying that the order
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of the Commission be modified or set aside in whole or in part. A
copy of such petition shall be forthwith transmitted by the clerk of
the court to any member of the Commission, or any officer thereof
designated by the Commission for that purpose, and thereupon the
Commission shall file in the court the record upon which the order
complained of was entered, as provided in section 2112 of title 28,
United States Code. Upon the filing of such petition such court
shall have jurisdiction, which upon the filing of the record shall be
exclusive, to affirm, modify, or set aside such order, in whole or in
part. No objection to the order of the Commission shall be consid-
ered by the court unless such objection shall have been urged be-
fore the Commission or unless there were reasonable grounds for
failure so to do. The findings of the Commission as to the facts, if
supported by substantial evidence, shall be conclusive. If applica-
tion is made to the court for leave to adduce additional evidence,
and it is shown to the satisfaction of the court that such additional
evidence is material and that there were reasonable grounds for
failure to adduce such evidence in the proceeding before the Com-
mission, the court may order such additional evidence to be taken
before the Commission and to be adduced upon the hearing in such
manner and upon such terms and conditions as to the court may
seem proper. The Commission may modify its findings as to the
facts by reason of the additional evidence so taken, and it shall file
with the court such modified or new findings, which, if supported
by substantial evidence, shall be conclusive, and its recommenda-
tion, if any, for the modification or setting aside of the original
order. The judgment and decree of the court affirming, modifying,
or setting aside, in whole or in part, any such order of the Commis-
sion shall be final, subject to review by the Supreme Court of the
United States upon certiorari or certification as provided in section
1254 of title 28, United States Code.

(b) The commencement of proceedings under subsection (a)
shall not, unless specifically ordered by the court, operate as a stay
of the Commission’s order.

JURISDICTION OF OFFENSES AND SUITS

SEC. 214. ø80b–14¿ The district courts of the United States
and the United States courts of any Territory or other place subject
to the jurisdiction of the United States shall have jurisdiction of
violations of this title or the rules, regulations, or orders there-
under, and, concurrently with State and Territorial courts, of all
suits in equity and actions at law brought to enforce any liability
or duty created by, or to enjoin any violation of this title or the
rules, regulations, or orders thereunder. Any criminal proceeding
may be brought in the district wherein any act or transaction con-
stituting the violation occurred. Any suit or action to enforce any
liability or duty created by, or to enjoin any violation of this title
or rules, regulations, or orders thereunder, may be brought in any
such district or in the district wherein the defendant is an inhab-
itant or transacts business, and process in such cases may be
served in any district of which the defendant is an inhabitant or
transacts business or wherever the defendant may be found. Judg-
ments and decrees so rendered shall be subject to review as pro-
vided in sections 1254, 1291, 1292, and 1294 of title 28, United
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1 See also 18 U.S.C. 3571. [Printed in appendix to this volume.]

States Code. No costs shall be assessed for or against the Commis-
sion in any proceeding under this title brought by or against the
Commission in any court.

VALIDITY OF CONTRACTS

SEC. 215. ø80b–15¿ (a) Any condition, stipulation, or provision
binding any person to waive compliance with any provision of this
title or with any rule, regulation, or order thereunder shall be void.

(b) Every contract made in violation of any provision of this
title and every contract heretofore or hereafter made, the perform-
ance of which involves the violation of, or the continuance of any
relationship or practice in violation of any provision of this title, or
any rule, regulation, or order thereunder, shall be void (1) as re-
gards the rights of any person who, in violation of any such provi-
sion, rule, regulation, or order, shall have made or engaged in the
performance of any such contract, and (2) as regards the rights of
any person who, not being a party to such contract, shall have ac-
quired any right thereunder with actual knowledge of the facts by
reason of which the making or performance of such contract was
in violation of any such provision.

ANNUAL REPORTS OF COMMISSION

SEC. 216. ø80b–16¿ The Commission shall submit annually a
report to the Congress covering the work of the Commission for the
preceding year and including such information, data, and rec-
ommendations for further legislation in connection with the mat-
ters covered by this title as it may find advisable.

PENALTIES 1

SEC. 217. ø80b–17¿ Any person who willfully violates any pro-
vision of this title, or any rule, regulation, or order promulgated by
the Commission under authority thereof, shall, upon conviction, be
fined not more than $10,000, imprisoned for not more than five
years, or both.

HIRING AND LEASING AUTHORITY OF THE COMMISSION

SEC. 218. ø80b–18¿ The provisions of section 4(b) of the Securi-
ties Exchange Act of 1934 shall be applicable with respect to the
power of the Commission—

(1) to appoint and fix the compensation of such other em-
ployees as may be necessary for carrying out its functions
under this title, and

(2) to lease and allocate such real property as may be nec-
essary for carrying out its functions under this title.

SEPARABILITY OF PROVISIONS

SEC. 219. ø80b–19¿ If any provision of this title or the applica-
tion of such provision to any person or circumstances shall be held
invalid, the remainder of the title and the application of such provi-
sion to persons or circumstances other than those as to which it is
held invalid shall not be affected thereby.
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1 Section 304 of the National Securities Markets Improvement Act of 1996 (P.L. 104–290; 110
Stat. 3438), amends this section by striking section 222 and inserting a new section 222. Pursu-
ant to section 308(a) (as amended by section 1 of Pub. L. 105–8) this amendment takes effect
on July 8, 1997. So in original. The heading to section 222 does not conform to the format of
other headings in the Investment Advisors Act of 1940. Until the date such amendment takes
effect, the following applies:

STATE CONTROL OF INVESTMENT ADVISERS

SEC. 222. Nothing in this title shall affect the jurisdiction of the securities commissioner
(or any agency or officer performing like functions) of any State over any security or any person
insofar as it does not conflict with the provisions of this title or the rules and regulations there-
under.

SHORT TITLE

SEC. 220. ø80b–20¿ This title may be cited as the ‘‘Investment
Advisers Act of 1940’’.

EFFECTIVE DATE

SEC. 221. ø80b–21¿ This title shall become effective on Novem-
ber 1, 1940.
SEC. 222. ø80b–18a¿ STATE REGULATION OF INVESTMENT ADVISERS. 1

(a) JURISDICTION OF STATE REGULATORS.—Nothing in this title
shall affect the jurisdiction of the securities commissioner (or any
agency or officer performing like functions) of any State over any
security or any person insofar as it does not conflict with the provi-
sions of this title or the rules and regulations thereunder.

(b) DUAL COMPLIANCE PURPOSES.—No State may enforce any
law or regulation that would require an investment adviser to
maintain any books or records in addition to those required under
the laws of the State in which it maintains its principal place of
business, if the investment adviser—

(1) is registered or licensed as such in the State in which
it maintains its principal place of business; and

(2) is in compliance with the applicable books and records
requirements of the State in which it maintains its principal
place of business.
(c) LIMITATION ON CAPITAL AND BOND REQUIREMENTS.—No

State may enforce any law or regulation that would require an
investment adviser to maintain a higher minimum net capital or
to post any bond in addition to any that is required under the laws
of the State in which it maintains its principal place of business,
if the investment adviser—

(1) is registered or licensed as such in the State in which
it maintains its principal place of business; and

(2) is in compliance with the applicable net capital or
bonding requirements of the State in which it maintains its
principal place of business.
(d) NATIONAL DE MINIMIS STANDARD.—No law of any State or

political subdivision thereof requiring the registration, licensing, or
qualification as an investment adviser shall require an investment
adviser to register with the securities commissioner of the State (or
any agency or officer performing like functions) or to comply with
such law (other than any provision thereof prohibiting fraudulent
conduct) if the investment adviser—
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(1) does not have a place of business located within the
State; and

(2) during the preceding 12-month period, has had fewer
than 6 clients who are residents of that State.
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SECURITIES INVESTOR PROTECTION ACT OF 1970

(References in brackets ø ¿ are to title 15, United States Code)

AN ACT to provide greater protection for customers of registered brokers and
dealers and members of national securities exchanges.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,
SECTION 1. ø78aaa¿ SHORT TITLE, ETC.

(a) SHORT TITLE; TABLE OF CONTENTS.—This Act, with the fol-
lowing table of contents, may be cited as the ‘‘Securities Investor
Protection Act of 1970’’.

TABLE OF CONTENTS
Sec. 1. Short title.
Sec. 2. Application of Securities Exchange Act of 1934.
Sec. 3. Securities Investor Protection Corporation.
Sec. 4. SIPC Fund.
Sec. 5. Protection of customers.
Sec. 6. General provisions of a liquidation proceeding.
Sec. 7. Powers and duties of trustee.
Sec. 8. Special provisions of a liquidation proceeding.
Sec. 9. SIPC advances.
Sec. 10. Direct payment procedure.
Sec. 11. SEC functions.
Sec. 12. Examining authority functions.
Sec. 13. Functions of self-regulatory organizations.
Sec. 14. Prohibited acts.
Sec. 15. Miscellaneous provisions.
Sec. 16. Definitions.

(b) SECTION HEADINGS.—Headings for sections and subsections,
and the table of contents, are included only for convenience, and
shall be given no legal effect.
SEC. 2. ø78bbb¿ APPLICATION OF SECURITIES EXCHANGE ACT OF 1934.

Except as otherwise provided in this Act, the provisions of the
Securities Exchange Act of 1934 (15 U.S.C., sec. 78a and fol.; here-
inafter referred to as the ‘‘1934 Act’’) apply as if this Act con-
stituted an amendment to, and was included as a section of, such
Act.
SEC. 3. ø78ccc¿ SECURITIES INVESTOR PROTECTION CORPORATION.

(a) CREATION AND MEMBERSHIP.—
(1) CREATION.—There is hereby established a body cor-

porate to be known as the ‘‘Securities Investor Protection Cor-
poration’’ (hereafter in this Act referred to as ‘‘SIPC’’). SIPC
shall be a nonprofit corporation and shall have succession until
dissolved by Act of the Congress. SIPC shall—

(A) not be an agency or establishment of the United
States Government; and

(B) except as otherwise provided in this Act, be subject
to, and have all the powers conferred upon a nonprofit cor-
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poration by, the District of Columbia Nonprofit Corpora-
tion Act (D.C. Code, section 29–1001 and fol.).
(2) MEMBERSHIP.—

(A) MEMBERS OF SIPC.—SIPC shall be a membership
corporation the members of which shall be all persons reg-
istered as brokers or dealers under section 15(b) of the
1934 Act, other than—

(i) persons whose principal business, in the deter-
mination of SIPC, taking into account business of
affiliated entities, is conducted outside the United
States and its territories and possessions;

(ii) persons whose business as a broker or dealer
consists exclusively of (I) the distribution of shares of
registered open end investment companies or unit
investment trusts, (II) the sale of variable annuities,
(III) the business of insurance, or (IV) the business of
rendering investment advisory services to one or more
registered investment companies or insurance com-
pany separate accounts; and

(iii) persons who are registered as a broker or
dealer pursuant to section 15(b)(11)(A) of the Securi-
ties Exchange Act of 1934.
(B) COMMISSION REVIEW.—SIPC shall file with the

Commission a copy of any determination made pursuant to
subparagraph (A)(i). Within thirty days after the date of
such filing, or within such longer period as the Commis-
sion may designate of not more than ninety days after
such date if it finds such longer period to be appropriate
and publishes its reasons for so finding, the Commission
shall, consistent with the public interest and the purposes
of this Act, affirm, reverse, or amend any such determina-
tion of SIPC.

(C) ADDITIONAL MEMBERS.—SIPC shall provide by rule
that persons excluded from membership in SIPC under
subparagraph (A)(i) may become members of SIPC under
such conditions and upon such terms as SIPC shall require
by rule, taking into account such matters as the avail-
ability of assets and the ability to conduct a liquidation if
necessary.

(D) DISCLOSURE.—Any broker or dealer excluded from
membership in SIPC under subparagraph (A)(i) shall, as
required by the Commission by rule, make disclosures of
its exclusion and other relevant information to the cus-
tomers of such broker or dealer who are living in the
United States or its territories and possessions.

(b) POWERS.—In addition to the powers granted to SIPC else-
where in this Act, SIPC shall have the power—

(1) to sue and be sued, complain and defend, in its cor-
porate name and through its own counsel, in any State, Fed-
eral, or other court;

(2) to adopt, alter, and use a corporate seal, which shall be
judicially noticed;
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(3) to adopt, amend, and repeal, by its Board of Directors,
such bylaws as may be necessary or appropriate to carry out
the purposes of this Act, including bylaws relating to—

(A) the conduct of its business; and
(B) the indemnity of its directors, officers, and employ-

ees (including any such person acting as trustee or other-
wise in connection with a liquidation proceeding) for liabil-
ities and expenses actually and reasonably incurred by any
such person in connection with the defense or settlement
of an action or suit if such person acted in good faith and
in a manner reasonably believed to be consistent with the
purposes of this Act.
(4) to adopt, amend, and repeal, by its Board of Directors,

such rules as may be necessary or appropriate to carry out the
purposes of this Act, including rules relating to—

(A) the definition of terms used in this Act, other than
those terms for which a definition is provided in section
16;

(B) the procedures for the liquidation of members and
direct payment procedures, including the transfer of cus-
tomer accounts, the distribution of customer property, and
the advance and payment of SIPC funds; and

(C) the exercise of all other rights and powers granted
to it by this Act;
(5) to conduct its business (including the carrying on of

operations and the maintenance of offices) and to exercise all
other rights and powers granted to it by this Act in any State
or other jurisdiction without regard to any qualification, licens-
ing, or other statute in such State or other jurisdiction;

(6) to lease, purchase, accept gifts or donations of or other-
wise acquire, to own, hold, improve, use, or otherwise deal in
or with, and to sell, convey, mortgage, pledge, lease, exchange
or otherwise dispose of, any property, real, personal or mixed,
or any interest therein, wherever situated;

(7) subject to the provisions of subsection (c), to elect or ap-
point such officers, attorneys, employees, and agents as may be
required, to determine their qualifications, to define their du-
ties, to fix their salaries, require bonds for them and fix the
penalty thereof;

(8) to enter into contracts, to execute instruments, to incur
liabilities, and to do any and all other acts and things as may
be necessary or incidental to the conduct of its business and
the exercise of all other rights and powers granted to SIPC by
this Act; and

(9) by bylaw, to establish its fiscal year.
(c) BOARD OF DIRECTORS.—

(1) FUNCTIONS.—SIPC shall have a Board of Directors
which, subject to the provisions of this Act, shall determine the
policies which shall govern the operations of SIPC.

(2) NUMBER AND APPOINTMENT.—The Board of Directors
shall consist of seven persons as follows:

(A) One director shall be appointed by the Secretary of
the Treasury from among the officers and employees of the
Department of the Treasury.
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(B) One director shall be appointed by the Federal Re-
serve Board from among the officers and employees of the
Federal Reserve Board.

(C) Five directors shall be appointed by the President,
by and with the advice and consent of the Senate, as
follows—

(i) three such directors shall be selected from
among persons who are associated with, and rep-
resentative of different aspects of, the securities indus-
try, not all of whom shall be from the same geo-
graphical area of the United States, and

(ii) two such directors shall be selected from the
general public from among persons who are not associ-
ated with a broker or dealer or associated with a mem-
ber of a national securities exchange, within the
meaning of section 3(a)(18) or section 3(a)(21), respec-
tively, of the 1934 Act, or similarly associated with
any self-regulatory organization or other securities in-
dustry group, and who have not had any such associa-
tion during the two years preceding appointment.

(3) CHAIRMAN AND VICE CHAIRMAN.—The President shall
designate a Chairman and Vice Chairman from among those
directors appointed under paragraph (2)(C)(ii) of this sub-
section.

(4) TERMS.—
(A) Except as provided in subparagraphs (B) and (C),

each director shall be appointed for a term of three years.
(B) Of the directors first appointed under paragraph

(2)—
(i) two shall hold office for a term expiring on De-

cember 31, 1971,
(ii) two shall hold office for a term expiring on De-

cember 31, 1972, and
(iii) three shall hold office for a term expiring on

December 31, 1973,
as designated by the President at the time they take office.
Such designation shall be made in a manner which will as-
sure that no two persons appointed under the authority of
the same clause of paragraph (2)(C) shall have terms
which expire simultaneously.

(C) A vacancy in the Board shall be filled in the same
manner as the original appointment was made. Any direc-
tor appointed to fill a vacancy occurring prior to the expi-
ration of the term for which his predecessor was appointed
shall be appointed only for the remainder of such term. A
director may serve after the expiration of his term until
his successor has taken office.
(5) COMPENSATION.—All matters relating to compensation

of directors shall be as provided in the bylaws of SIPC.
(d) MEETINGS OF BOARD.—The Board of Directors shall meet at

the call of its Chairman, or as otherwise provided by the bylaws
of SIPC.

(e) BYLAWS AND RULES.—
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(1) PROPOSED BYLAW CHANGES.—The Board of Directors of
SIPC shall file with the Commission a copy of any proposed
bylaw or any proposed amendment to or repeal of any bylaw
of SIPC (hereinafter in this paragraph collectively referred to
as a ‘‘proposed bylaw change’’), accompanied by a concise gen-
eral statement of the basis and purpose of such proposed bylaw
change. Each such proposed bylaw change shall take effect
thirty days after the date of the filing of a copy thereof with
the Commission, or upon such later date as SIPC may des-
ignate or such earlier date as the Commission may determine,
unless—

(A) the Commission, by notice to SIPC setting forth
the reasons therefor, disapproves such proposed bylaw
change as being contrary to the public interest or contrary
to the purposes of this Act; or

(B) the Commission finds that such proposed bylaw
change involves a matter of such significant public interest
that public comment should be obtained, in which case it
may, after notifying SIPC in writing of such finding, re-
quire that the procedures set forth in paragraph (2) be fol-
lowed with respect to such proposed bylaw change, in the
same manner as if such proposed bylaw change were a
proposed rule change within the meaning of such para-
graph.
(2) PROPOSED RULE CHANGES.—

(A) FILING OF PROPOSED RULE CHANGES.—The Board of
Directors of SIPC shall file with the Commission, in
accordance with such rules as the Commission may pre-
scribe, a copy of any proposed rule or any proposed amend-
ment to or repeal of any rule of SIPC (hereinafter in this
subsection collectively referred to as a ‘‘proposed rule
change’’), accompanied by a concise general statement of
the basis and purpose of such proposed rule change. The
Commission shall, upon the filing of any proposed rule
change, publish notice thereof, together with the terms of
substance of such proposed rule change or a description of
the subjects and issues involved. The Commission shall
give interested persons an opportunity to submit written
data, views, and arguments with respect to such proposed
rule change. No proposed rule change shall take effect un-
less approved by the Commission or otherwise permitted
in accordance with the provisions of this paragraph.

(B) ACTION BY THE COMMISSION.—Within thirty-five
days after the date of publication of notice of the filing of
a proposed rule change, or within such longer period as
the Commission may designate of not more than ninety
days after such date if it finds such longer period to be
appropriate and publishes its reasons for so finding, or as
to which SIPC consents, the Commission shall—

(i) by order approve such proposed rule change; or
(ii) institute proceedings to determine whether

such proposed rule change should be disapproved.
(C) PROCEEDINGS.—Proceedings instituted with re-

spect to a proposed rule change pursuant to subparagraph
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(B)(ii) shall include notice of the grounds for disapproval
under consideration and opportunity for hearing, and shall
be concluded within one hundred eighty days after the
date of publication of notice of the filing of such proposed
rule change. At the conclusion of such proceedings, the
Commission shall, by order, approve or disapprove such
proposed rule change. The Commission may extend the
time for conclusion of such proceedings for not more than
sixty days if it finds good cause for such extension and
publishes its reasons for so finding, or for such longer pe-
riod as to which SIPC consents.

(D) GROUNDS FOR APPROVAL OR DISAPPROVAL.—The
Commission shall approve a proposed rule change if it
finds that such proposed rule change is in the public inter-
est and is consistent with the purposes of this Act, and any
proposed rule change so approved shall be given force and
effect as if promulgated by the Commission. The Commis-
sion shall disapprove a proposed rule change if it does not
make the finding referred to in the preceding sentence.
The Commission shall not approve any proposed rule
change prior to thirty days after the date of publication of
notice of the filing thereof, unless the Commission finds
good cause for so doing and publishes its reasons for so
finding.

(E) EXCEPTION.—Notwithstanding any other provision
of this paragraph, a proposed rule change may take
effect—

(i) upon the date of filing with the Commission, if
such proposed rule change is designated by SIPC as
relating solely to matters which the Commission, con-
sistent with the public interest and the purposes of
this subsection, determines by rule do not require the
procedures set forth in this paragraph; or

(ii) upon such date as the Commission shall for
good cause determine. Any proposed rule change
which takes effect under this clause shall be filed
promptly thereafter and reviewed in accordance with
the provisions of subparagraph (A).

At any time within sixty days after the date of filing of any
rule change which has taken effect pursuant to this sub-
paragraph, the Commission may summarily abrogate such
rule change and require that it be refiled and reviewed in
accordance with the provisions of this paragraph, if the
Commission finds that such action is necessary or appro-
priate in the public interest, for the protection of investors,
or otherwise in furtherance of the purposes of this Act.
Any action of the Commission pursuant to the preceding
sentence shall not affect the validity or force of a rule
change during the period it was in effect and shall not be
reviewable under section 25 of the 1934 Act or deemed to
be final agency action for purposes of section 704 of title
5, United States Code.
(3) ACTION REQUIRED BY COMMISSION.—The Commission

may, by such rules as it determines to be necessary or appro-
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priate in the public interest or to carry out the purposes of this
Act, require SIPC to adopt, amend, or repeal any SIPC bylaw
or rule, whenever adopted.

SEC. 4. ø78ddd¿ SIPC FUND.
(a) IN GENERAL.—

(1) ESTABLISHMENT OF FUND.—SIPC shall establish an
‘‘SIPC Fund’’ (hereinafter in this Act referred to as the ‘‘fund’’).
All amounts received by SIPC (other than amounts paid di-
rectly to any lender pursuant to any pledge securing a bor-
rowing by SIPC) shall be deposited in the fund, and all expend-
itures made by SIPC shall be made out of the fund.

(2) BALANCE OF THE FUND.—Except as otherwise provided
in this section, the balance of the fund at any time shall con-
sist of the aggregate at such time of the following items:

(A) Cash on hand or on deposit.
(B) Amounts invested in United States Government or

agency securities.
(C) Such confirmed lines of credit as SIPC may from

time to time maintain, other than those maintained pursu-
ant to paragraph (4).
(3) CONFIRMED LINES OF CREDIT.—For purposes of this sec-

tion, the amount of confirmed lines of credit as of any time is
the aggregate amount which SIPC at such time has the right
to borrow from banks and other financial institutions under
confirmed lines of credit or other written agreements which
provide that moneys so borrowed are to be repayable by SIPC
not less than one year from the time of such borrowings (in-
cluding, for purposes of determining when such moneys are
repayable, all rights of extension, refunding, or renewal at the
election of SIPC).

(4) OTHER LINES.—SIPC may maintain such other con-
firmed lines of credit as it considers necessary or appropriate,
and such other confirmed lines of credit shall not be included
in the balance of the fund, but amounts received from such
lines of credit may be disbursed by SIPC under this Act as
though such amounts were part of the fund.
(b) INITIAL REQUIRED BALANCE FOR FUND.—Within one hun-

dred and twenty days from the date of enactment of this Act, the
balance of the fund shall aggregate not less than $75,000,000, less
any amounts expended from the fund within that period.

(c) ASSESSMENTS.—
(1) INITIAL ASSESSMENTS.—Each member of SIPC shall pay

to SIPC, or the collection agent for SIPC specified in section
9(a), on or before the one hundred and twentieth day following
the date of enactment of this Act, an assessment equal to one-
eighth of 1 per centum of the gross revenues from the securi-
ties business of such member during the calendar year 1969,
or if the Commission shall determine that, for purposes of
assessment pursuant to this paragraph, a lesser percentage of
gross revenues from the securities business is appropriate for
any class or classes of members (taking into account relevant
factors, including but not limited to types of business done and
nature of securities sold), such lesser percentages as the Com-
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mission, by rule or regulation, shall establish for such class or
classes, but in no event less than one-sixteenth of 1 per centum
for any such class. In no event shall any assessment upon a
member pursuant to this paragraph be less than $150.

(2) GENERAL ASSESSMENT AUTHORITY.—SIPC shall, by
bylaw, impose upon its members such assessments as, after
consultation with self-regulatory organizations, SIPC may
deem necessary and appropriate to establish and maintain the
fund and to repay any borrowings by SIPC. Any assessments
so made shall be in conformity with contractual obligations
made by SIPC in connection with any borrowing incurred by
SIPC. Subject to paragraph (3) and subsection (d)(1)(A), any
such assessment upon the members, or any one or more classes
thereof, may, in whole or in part, be based upon or measured
by (A) the amount of their gross revenues from the securities
business, or (B) all or any of the following factors: the amount
or composition of their gross revenues from the securities busi-
ness, the number or dollar volume of transactions effected by
them, the number of customer accounts maintained by them or
the amounts of cash and securities in such accounts, their net
capital, the nature of their activities (whether in the securities
business or otherwise) and the consequent risks, or other rel-
evant factors.

(3) LIMITATIONS.—Notwithstanding any other provision of
this Act—

(A) no assessment shall be made upon a member oth-
erwise than pursuant to paragraph (1) or (2) of this sub-
section,

(B) an assessment may be made under paragraph (2)
of this subsection at a rate in excess of one-half of one per
centum during any twelve-month period if SIPC deter-
mines, in accordance with a bylaw, that such rate of
assessment during such period will not have a material ad-
verse effect on the financial condition of its members or
their customers, except that no assessments shall be made
pursuant to such paragraph upon a member which require
payments during any such period which exceed in the
aggregate one per centum of such member’s gross revenues
from the securities business for such period, and

(C) no assessment shall include any charge based
upon the member’s activities (i) in the distribution of
shares of registered open end investment companies or
unit investment trusts, (ii) in the sale of variable annu-
ities, (iii) in the business of insurance, or (iv) in the busi-
ness of rendering investment advisory services to one or
more registered investment companies or insurance com-
pany separate accounts.

(d) REQUIREMENTS RESPECTING ASSESSMENTS AND LINES OF
CREDIT.—

(1) ASSESSMENTS.—
(A) 1⁄2 OF 1 PERCENT ASSESSMENT.—Subject to sub-

section (c)(3), SIPC shall impose upon each of its members
an assessment at a rate of not less than one-half of 1 per
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centum per annum of the gross revenues from the securi-
ties business of such member—

(i) until the balance of the fund aggregates not
less than $150,000,000 (or such other amount as the
Commission may determine in the public interest),

(ii) during any period when there is outstanding
borrowing by SIPC pursuant to subsection (f) or sub-
section (g) of this section, and

(iii) whenever the balance of the fund (exclusive of
confirmed lines of credit) is below $100,000,000 (or
such other amount as the Commission may determine
in the public interest).
(B) 1⁄4 OF 1 PERCENT ASSESSMENT.—During any period

during which—
(i) the balance of the fund (exclusive of confirmed

lines of credit) aggregates less than $150,000,000 (or
such other amount as the Commission has determined
under paragraph (2)(B)), or

(ii) SIPC is required under paragraph (2)(B) to
phase out of the fund all confirmed lines of credit,

SIPC shall endeavor to make assessments in such a man-
ner that the aggregate assessments payable by its mem-
bers during such period shall not be less than one-fourth
of 1 per centum per annum of the aggregate gross reve-
nues from the securities business for such members during
such period.

(C) MINIMUM ASSESSMENT.—The minimum assessment
imposed upon each member of SIPC shall be $25 per
annum through the year ending December 31, 1979, and
thereafter shall be the amount from time to time set by
SIPC bylaw, but in no event shall the minimum assess-
ment be greater than $150 per annum.
(2) LINES OF CREDIT.—

(A) $50,000,000 LIMIT AFTER 1973.—After December 31,
1973, confirmed lines of credit shall not constitute more
than $50,000,000 of the balance of the fund.

(B) PHASEOUT REQUIREMENT.—When the balance of
the fund aggregates $150,000,000 (or such other amount
as the Commission may determine in the public interest)
SIPC shall phase out of the fund all confirmed lines of
credit.

(e) PRIOR TRUSTS; OVERPAYMENTS AND UNDERPAYMENTS.—
(1) PRIOR TRUSTS.—There may be contributed and trans-

ferred at any time to SIPC any funds held by any trust estab-
lished by a self-regulatory organization prior to January 1,
1970, and the amounts so contributed and transferred shall be
applied, as may be determined by SIPC with approval of the
Commission, as a reduction in the amounts payable pursuant
to assessments made or to be made by SIPC upon members of
such self-regulatory organization pursuant to subsection (c)(2).
No such reduction shall be made at any time when there is
outstanding any borrowing by SIPC pursuant to subsection (g)
of this section or any borrowings under confirmed lines of
credit.
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(2) OVERPAYMENTS.—To the extent that any payment by a
member exceeds the maximum rate permitted by subsection (c)
of this section, the excess shall be recoverable only against fu-
ture payments by such member, except as otherwise provided
by SIPC bylaw.

(3) UNDERPAYMENTS.—If a member fails to pay when due
all or any part of an assessment made upon such member, the
unpaid portion thereof shall bear interest at such rate as may
be determined by SIPC bylaw and, in addition to such interest,
SIPC may impose such penalty charge as may be determined
by SIPC bylaw. Any such penalty charge imposed upon a SIPC
member shall not exceed 25 per centum of any unpaid portion
of the assessment. SIPC may waive such penalty charge in
whole or in part in circumstances where it considers such
waiver appropriate.
(f) BORROWING AUTHORITY.—SIPC shall have the power to bor-

row moneys and to evidence such borrowed moneys by the issuance
of bonds, notes, or other evidences of indebtedness, all upon such
terms and conditions as the Board of Directors may determine in
the case of a borrowing other than pursuant to subsection (g) of
this section, or as may be prescribed by the Commission in the case
of a borrowing pursuant to subsection (g). The interest payable on
a borrowing pursuant to subsection (g) shall be equal to the inter-
est payable on the related notes or other obligations issued by the
Commission to the Secretary of the Treasury. To secure the pay-
ment of the principal of, and interest and premium, if any, on, all
bonds, notes, or other evidences of indebtedness so issued, SIPC
may make agreements with respect to the amount of future assess-
ments to be made upon members and may pledge all or any part
of the assets of SIPC and of the assessments made or to be made
upon members. Any such pledge of future assessments shall (sub-
ject to any prior pledge) be valid and binding from the time that
it is made, and the assessments so pledged and thereafter received
by SIPC, or any collection agent for SIPC, shall immediately be
subject to the lien of such pledge without any physical delivery
thereof or further act, and the lien of such pledge shall be valid and
binding against all parties having claims of any kind against SIPC
or such collection agent whether pursuant to this Act, in tort, con-
tract or otherwise, irrespective of whether such parties have notice
thereof. During any period when a borrowing by SIPC pursuant to
subsection (g) of this section is outstanding, no pledge of any
assessment upon a member to secure any bonds, notes, or other
evidences of indebtedness issued other than pursuant to subsection
(g) of this section shall be effective as to the excess of the payments
under the assessment on such member during any twelve-month
period over one-fourth of 1 per centum of such member’s gross rev-
enues from the securities business for such period. Neither the in-
strument by which a pledge is authorized or created, nor any state-
ment or other document relative thereto, need be filed or recorded
in any State or other jurisdiction. The Commission may by rule or
regulation provide for the filing of any instrument by which a
pledge or borrowing is authorized or created, but the failure to
make or any defect in any such filing shall not affect the validity
of such pledge or borrowing.
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(g) SEC LOANS TO SIPC.—In the event that the fund is or may
reasonably appear to be insufficient for the purposes of this Act,
the Commission is authorized to make loans to SIPC. At the time
of application for, and as a condition to, any such loan, SIPC shall
file with the Commission a statement with respect to the antici-
pated use of the proceeds of the loan. If the Commission deter-
mines that such loan is necessary for the protection of customers
of brokers or dealers and the maintenance of confidence in the
United States securities markets and that SIPC has submitted a
plan which provides as reasonable an assurance of prompt repay-
ment as may be feasible under the circumstances, then the Com-
mission shall so certify to the Secretary of the Treasury, and issue
notes or other obligations to the Secretary of the Treasury pursu-
ant to subsection (h). If the Commission determines that the
amount or time for payment of the assessments pursuant to such
plan would not satisfactorily provide for the repayment of such
loan, it may, by rules and regulations, impose upon the purchasers
of equity securities in transactions on national securities exchanges
and in the over-the-counter markets a transaction fee in such
amount as at any time or from time to time it may determine to
be appropriate, but not exceeding one-fiftieth of 1 per centum of the
purchase price of the securities. No such fee shall be imposed on
a transaction (as defined by rules or regulations of the Commis-
sion) of less than $5,000. For the purposes of the next preceding
sentence, (1) the fee shall be based upon the total dollar amount
of each purchase; (2) the fee shall not apply to any purchase on a
national securities exchange or in an over-the-counter market by or
for the account of a broker or dealer registered under section 15(b)
of the 1934 Act unless such purchase is for an investment account
of such broker or dealer (and for this purpose any transfer from a
trading account to an investment account shall be deemed a pur-
chase at fair market value); and (3) the Commission may, by rule,
exempt any transaction in the over-the-counter markets or on any
national securities exchange where necessary to provide for the
assessment of fees on purchasers in transactions in such markets
and exchanges on a comparable basis. Such fee shall be collected
by the broker or dealer effecting the transaction for or with the
purchaser, or by such other person as provided by the Commission
by rule, and shall be paid to SIPC in the same manner as assess-
ments imposed pursuant to subsection (c) but without regard to the
limits on such assessments, or in such other manner as the Com-
mission may by rule provide.

(h) SEC NOTES ISSUED TO TREASURY.—To enable the Commis-
sion to make loans under subsection (g), the Commission is author-
ized to issue to the Secretary of the Treasury notes or other obliga-
tions in an aggregate amount of not to exceed $1,000,000,000, in
such forms and denominations, bearing such maturities, and sub-
ject to such terms and conditions, as may be prescribed by the Sec-
retary of the Treasury. Such notes or other obligations shall bear
interest at a rate determined by the Secretary of the Treasury, tak-
ing into consideration the current average market yield on out-
standing marketable obligations of the United States of comparable
maturities during the month preceding the issuance of the notes or
other obligations. The Secretary of the Treasury may reduce the in-
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terest rate if he determines such reduction to be in the national in-
terest. The Secretary of the Treasury is authorized and directed to
purchase any notes and other obligations issued hereunder and for
that purpose he is authorized to use as a public debt transaction
the proceeds from the sale of any securities issued under the Sec-
ond Liberty Bond Act, as amended, and the purposes for which
securities may be issued under that Act, as amended, are extended
to include any purchase of such notes and obligations. The Sec-
retary of the Treasury may at any time sell any of the notes or
other obligations acquired by him under this subsection. All
redemptions, purchases, and sales by the Secretary of the Treasury
of such notes or other obligations shall be treated as public debt
transactions of the United States.

(i) CONSOLIDATED GROUP.—Except as otherwise provided by
SIPC bylaw, gross revenues from the securities business of a mem-
ber of SIPC shall be computed on a consolidated basis for such
member and all its subsidiaries (other than the foreign subsidiaries
of such member), and the operations of a member of SIPC shall in-
clude those of any business to which such member has succeeded.
SEC. 5. ø78eee¿ PROTECTION OF CUSTOMERS.

(a) DETERMINATION OF NEED OF PROTECTION.—
(1) NOTICE TO SIPC.—If the Commission or any self-regu-

latory organization is aware of facts which lead it to believe
that any broker or dealer subject to its regulation is in or is
approaching financial difficulty, it shall immediately notify
SIPC, and, if such notification is by a self-regulatory organiza-
tion, the Commission.

(2) ACTION BY SELF-REGULATORY ORGANIZATION.—If a self-
regulatory organization has given notice to SIPC pursuant to
subsection (a)(1) with respect to a broker or dealer, and such
broker or dealer undertakes to liquidate or reduce its business
either pursuant to the direction of a self-regulatory organiza-
tion or voluntarily, such self-regulatory organization may
render such assistance or oversight to such broker or dealer as
it considers appropriate to protect the interests of customers of
such broker or dealer. The assistance or oversight by a self-reg-
ulatory organization shall not be deemed the assumption or
adoption by such self-regulatory organization of any obligation
or liability to customers, other creditors, shareholders, or part-
ners of the broker or dealer, and shall not prevent or act as
a bar to any action by SIPC.

(3) ACTION BY SIPC.—If SIPC determines that—
(A) any member of SIPC (including any person who

was a member within one hundred eighty days prior to
such determination) has failed or is in danger of failing to
meet its obligations to customers; and

(B) one or more of the conditions specified in sub-
section (b)(1) exist with respect to such member,

SIPC may, upon notice to such member, file an application for
a protective decree with any court of competent jurisdiction
specified in section 21(e) or 27 of the 1934 Act, except that no
such application shall be filed with respect to a member the
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only customers of which are persons whose claims could not be
satisfied by SIPC advances pursuant to section 9.

(4) EFFECT OF OTHER PENDING ACTIONS.—An application
with respect to a member of SIPC filed with a court under
paragraph (3)—

(A) may, with the consent of the Commission, be com-
bined with any action brought by the Commission, includ-
ing an action by the Commission for a temporary receiver
pending an appointment of a trustee under subsection
(b)(3); and

(B) may be filed notwithstanding the pendency in the
same or any other court of any bankruptcy, mortgage fore-
closure, or equity receivership proceeding or any pro-
ceeding to reorganize, conserve, or liquidate such member
or its property, or any proceeding to enforce a lien against
property of such member.

(b) COURT ACTION.—
(1) ISSUANCE OF PROTECTIVE DECREE.—Upon receipt of an

application by SIPC under subsection (a)(3), the court shall
forthwith issue a protective decree if the debtor consents
thereto, if the debtor fails to contest such application, or if the
court finds that such debtor—

(A) is insolvent within the meaning of section 101 of
title 11 of the United States Code, or is unable to meet its
obligations as they mature;

(B) is the subject of a proceeding pending in any court
or before any agency of the United States or any State in
which a receiver, trustee, or liquidator for such debtor has
been appointed;

(C) is not in compliance with applicable requirements
under the 1934 Act or rules of the Commission or any self-
regulatory organization with respect to financial responsi-
bility or hypothecation of customers’ securities; or

(D) is unable to make such computations as may be
necessary to establish compliance with such financial
responsibility or hypothecation rules.

Unless the debtor consents to the issuance of a protective de-
cree, the application shall be heard three business days after
the date on which it is filed, or at such other time as the court
shall determine, taking into consideration the urgency which
the circumstances require.

(2) JURISDICTION AND POWERS OF COURT.—
(A) EXCLUSIVE JURISDICTION.—Upon the filing of an

application with a court for a protective decree with re-
spect to a debtor, such court—

(i) shall have exclusive jurisdiction of such debtor
and its property wherever located (including property
located outside the territorial limits of such court and
property held by any other person as security for a
debt or subject to a lien);

(ii) shall have exclusive jurisdiction of any suit
against the trustee with respect to a liquidation pro-
ceeding; and
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(iii) except as inconsistent with the provisions of
this Act, shall have the jurisdiction, powers, and du-
ties conferred upon a court of the United States hav-
ing jurisdiction over cases under title 11 of the United
States Code, together with such other jurisdiction,
powers, and duties as are prescribed by this Act.
(B) STAY OF PENDING ACTIONS.—Pending the issuance

of a protective decree under paragraph (1), the court with
which an application has been filed—

(i) shall stay any pending bankruptcy, mortgage
foreclosure, equity receivership, or other proceeding to
reorganize, conserve, or liquidate the debtor or its
property and any other suit against any receiver, con-
servator, or trustee of the debtor or its property, and
shall continue such stay upon appointment of a
trustee pursuant to paragraph (3);

(ii) may stay any proceeding to enforce a lien
against property of the debtor or any other suit
against the debtor, including a suit by stockholders of
the debtor which interferes with prosecution by the
trustee of claims against former directors, officers, or
employees of the debtor, and may continue such stay
upon appointment of a trustee pursuant to paragraph
(3);

(iii) may stay enforcement of, and upon appoint-
ment of a trustee pursuant to paragraph (3), may con-
tinue the stay for such period of time as may be appro-
priate, but shall not abrogate any right of setoff, ex-
cept to the extent such right may be affected under
section 553 of title 11 of the United States Code, and
shall not abrogate the right to enforce a valid, non-
preferential lien or pledge against the property of the
debtor; and

(iv) may appoint a temporary receiver.
(3) APPOINTMENT OF TRUSTEE AND ATTORNEY.—If the court

issues a protective decree under paragraph (1), such court shall
forthwith appoint, as trustee for the liquidation of the business
of the debtor and as attorney for the trustee, such persons as
SIPC, in its sole discretion, specifies. The persons appointed as
trustee and as attorney for the trustee may be associated with
the same firm. SIPC may, in its sole discretion, specify itself
or one of its employees as trustee in any case in which SIPC
has determined that the liabilities of the debtor to unsecured
general creditors and to subordinated lenders appear to aggre-
gate less than $750,000 and that there appear to be fewer than
five hundred customers of such debtor. No person may be ap-
pointed to serve as trustee or attorney for the trustee if such
person is not disinterested within the meaning of paragraph
(6), except that for any specified purpose other than to rep-
resent a trustee in conducting a liquidation proceeding, the
trustee may, with the approval of SIPC and the court, employ
an attorney who is not disinterested. A trustee appointed
under this paragraph shall qualify by filing a bond in the man-
ner prescribed by section 322 of title 11 of the United States
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Code, except that neither SIPC nor any employee of SIPC shall
be required to file a bond when appointed as trustee.

(4) REMOVAL TO BANKRUPTCY COURT.—Upon the issuance
of a protective decree and appointment of a trustee, or a
trustee and counsel, under this section, the court shall forth-
with order the removal of the entire liquidation proceeding to
the court of the United States in the same judicial district hav-
ing jurisdiction over cases under title 11 of the United States
Code. The latter court shall thereupon have all of the jurisdic-
tion, powers, and duties conferred by this Act upon the court
to which application for the issuance of the protective decree
was made.

(5) COMPENSATION FOR SERVICES AND REIMBURSEMENT OF
EXPENSES.—

(A) ALLOWANCES IN GENERAL.—The court shall grant
reasonable compensation for services rendered and reim-
bursement for proper costs and expenses incurred (herein-
after in this paragraph referred to as ‘‘allowances’’) by a
trustee, and by the attorney for such a trustee, in connec-
tion with a liquidation proceeding. No allowances (other
than reimbursement for proper costs and expenses in-
curred) shall be granted to SIPC or any employee of SIPC
for serving as trustee. Allowances may be granted on an
interim basis during the course of the liquidation pro-
ceeding at such times and in such amounts as the court
considers appropriate.

(B) APPLICATION FOR ALLOWANCES.—Any person seek-
ing allowances shall file with the court an application
which complies in form and content with the provisions of
title 11 of the United States Code governing applications
for allowances under such title. A copy of such application
shall be served upon SIPC when filed. The court shall fix
a time for a hearing on such application, and notice of
such hearing shall be given to the applicant, the trustee,
the debtor, the creditors, SIPC, and such other persons as
the court may designate, except that notice need not be
given to customers whose claims have been or will be sat-
isfied in full or to creditors who cannot reasonably be ex-
pected to receive any distribution during the course of the
liquidation proceeding.

(C) RECOMMENDATIONS OF SIPC AND AWARDING OF
ALLOWANCES.—Whenever an application for allowances is
filed pursuant to subparagraph (B), SIPC shall file its rec-
ommendation with respect to such allowances with the
court prior to the hearing on such application and shall, if
it so requests, be allowed a reasonable time after such
hearing within which to file a further recommendation. In
any case in which such allowances are to be paid by SIPC
without reasonable expectation of recoupment thereof as
provided in this Act and there is no difference between the
amounts requested and the amounts recommended by
SIPC, the court shall award the amounts recommended by
SIPC. In determining the amount of allowances in all
other cases, the court shall give due consideration to the
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nature, extent, and value of the services rendered, and
shall place considerable reliance on the recommendation of
SIPC.

(D) APPLICABLE RESTRICTIONS.—The restrictions on
sharing of compensation set forth in section 504 of title 11
of the United States Code shall apply to allowances.

(E) CHARGE AGAINST ESTATE.—Allowances granted by
the court, including interim allowances, shall be charged
against the general estate of the debtor as a cost and ex-
pense of administration. If the general estate is insuffi-
cient to pay allowances in whole or in part, SIPC shall ad-
vance such funds as are necessary for such payment.
(6) DISINTERESTEDNESS.—

(A) STANDARDS.—For purposes of paragraph (3), a per-
son shall not be deemed disinterested if—

(i) such person is a creditor (including a cus-
tomer), stockholder, or partner of the debtor;

(ii) such person is or was an underwriter of any of
the outstanding securities of the debtor or within five
years prior to the filing date was the underwriter of
any securities of the debtor;

(iii) such person is, or was within two years prior
to the filing date, a director, partner, officer, or em-
ployee of the debtor or such an underwriter, or an at-
torney for the debtor or such an underwriter; or

(iv) it appears that such person has, by reason of
any other direct or indirect relationship to, connection
with, or interest in the debtor or such an underwriter,
or for any other reason, an interest materially adverse
to the interests of any class of creditors (including cus-
tomers) or stockholders.

except that SIPC shall in all cases be deemed disin-
terested, and an employee of SIPC shall be deemed disin-
terested if such employee would, except for his association
with SIPC, meet the standards set forth in this subpara-
graph.

(B) HEARING.—The court shall fix a time for a hearing
on disinterestedness, to be held promptly after the
appointment of a trustee. Notice of such hearing shall be
mailed at least ten days prior thereto to each person who,
from the books and records of the debtor appears to have
been a customer of the debtor with an open account within
the past twelve months, to the address of such person as
it appears from the books and records of the debtor, and
to the creditors and stockholders of the debtor, to SIPC,
and to such other persons as the court may designate. The
court may, in its discretion, also require that notice be
given by publication in such newspaper or newspapers of
general circulation as it may designate. At such hearing,
at any adjournment thereof, or upon application, the court
shall hear objections to the retention in office of a trustee
or attorney for a trustee on the grounds that such person
is not disinterested.
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(c) SEC PARTICIPATION IN PROCEEDINGS.—The Commission
may, on its own motion, file notice of its appearance in any pro-
ceeding under this Act and may thereafter participate as a party.

(d) SIPC PARTICIPATION.—SIPC shall be deemed to be a party
in interest as to all matters arising in a liquidation proceeding,
with the right to be heard on all such matters, and shall be deemed
to have intervened with respect to all such matters with the same
force and effect as if a petition for such purpose had been allowed
by the court.
SEC. 6. ø78fff¿ GENERAL PROVISIONS OF A LIQUIDATION PRO-

CEEDING.
(a) PURPOSES.—The purposes of a liquidation proceeding under

this Act shall be—
(1) as promptly as possible after the appointment of a

trustee in such liquidation proceeding, and in accordance with
the provisions of this Act—

(A) to deliver customer name securities to or on behalf
of the customers of the debtor entitled thereto as provided
in section 8(c)(2); and

(B) to distribute customer property and (in advance
thereof or concurrently therewith) otherwise satisfy net eq-
uity claims of customers to the extent provided in this sec-
tion;
(2) to sell or transfer offices and other productive units of

the business of the debtor;
(3) to enforce rights of subrogation as provided in this Act;

and
(4) to liquidate the business of the debtor.

(b) APPLICATION OF TITLE 11 OF THE UNITED STATES CODE.—
To the extent consistent with the provisions of this Act, a liquida-
tion proceeding shall be conducted in accordance with, and as
though it were being conducted under chapters 1, 3, and 5 and sub-
chapters I and II of chapter 7 of title 11 of the United States Code.
For the purposes of applying such title in carrying out this section,
a reference in such title to the date of the filing of the petition shall
be deemed to be a reference to the filing date under this Act.

(c) DETERMINATION OF CUSTOMER STATUS.—In a liquidation
proceeding under this Act, whenever a person has acted with re-
spect to cash or securities with the debtor after the filing date and
in a manner which would have given him the status of a customer
with respect to such cash or securities had the action occurred
prior to the filing date, and the trustee is satisfied that such action
was taken by the customer in good faith and prior to the appoint-
ment of the trustee, the date on which such action was taken shall
be deemed to be the filing date for purposes of determining the net
equity of such customer with respect to such cash or securities.

(d) APPORTIONMENT.—In a liquidation proceeding under this
Act, any cash or securities remaining after the liquidation of a lien
or pledge made by a debtor shall be apportioned between his gen-
eral estate and customer property in the proportion in which the
general property of the debtor and the cash and securities of the
customers of such debtor contributed to such lien or pledge. Securi-
ties apportioned to the general estate under this subsection shall
be subject to the provisions of section 16(5)(A).
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(e) COSTS AND EXPENSES OF ADMINISTRATION.—All costs and
expenses of administration of the estate of the debtor and of the
liquidation proceeding shall be borne by the general estate of the
debtor to the extent it is sufficient therefor, and the priorities of
distribution from the general estate shall be as provided in section
726 of title 11 of the United States Code. Costs and expenses of
administration shall include payments pursuant to section 8(e) and
section 9(c)(1) (to the extent such payments recovered securities
which were apportioned to the general estate pursuant to sub-
section (d)) and costs and expenses of SIPC employees utilized by
the trustee pursuant to section 7(a)(2). All funds advanced by SIPC
to a trustee for such costs and expenses of administration shall be
recouped from the general estate under section 507(a)(1) of title 11
of the United States Code.
SEC. 7. ø78fff–1¿ POWERS AND DUTIES OF A TRUSTEE.

(a) TRUSTEE POWERS.—A trustee shall be vested with the same
powers and title with respect to the debtor and the property of the
debtor, including the same rights to avoid preferences, as a trustee
in a case under title 11 of the United States Code. In addition, a
trustee may, with the approval of SIPC but without any need for
court approval—

(1) hire and fix the compensation of all personnel (includ-
ing officers and employees of the debtor and of its examining
authority) and other persons (including accountants) that are
deemed by the trustee necessary for all or any purposes of the
liquidation proceeding;

(2) utilize SIPC employees for all or any purposes of a liq-
uidation proceeding; and

(3) margin and maintain customer accounts of the debtor
for the purposes of section 8(f).
(b) TRUSTEE DUTIES.—To the extent consistent with the provi-

sions of this Act or as otherwise ordered by the court, a trustee
shall be subject to the same duties as a trustee in a case under
chapter 7 of title 11 of the United States Code, including, if the
debtor is a commodity broker, as defined under section 101 of such
title, the duties specified in subchapter IV of such chapter 7, except
that a trustee may, but shall have no duty to, reduce to money any
securities constituting customer property or in the general estate
of the debtor. In addition, the trustee shall—

(1) deliver securities to or on behalf of customers to the
maximum extent practicable in satisfaction of customer claims
for securities of the same class and series of an issuer; and

(2) subject to the prior approval of SIPC but without any
need for court approval, pay or guarantee all or any part of the
indebtedness of the debtor to a bank, lender, or other person
if the trustee determines that the aggregate market value of
securities to be made available to the trustee upon the pay-
ment or guarantee of such indebtedness does not appear to be
less than the total amount of such payment or guarantee.
(c) REPORTS BY TRUSTEE TO COURT.—The trustee shall make to

the court and to SIPC such written reports as may be required of
a trustee in a case under chapter 7 of title 11 of the United States
Code, and shall include in such reports information with respect to
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the progress made in distributing cash and securities to customers.
Such reports shall be in such form and detail as the Commission
determines by rule to present fairly the results of the liquidation
proceeding as of the date of or for the period covered by such re-
ports, having due regard for the requirements of section 17 of the
1934 Act and the rules prescribed under such section and the mag-
nitude of items and transactions involved in connection with the
operations of a broker or dealer.

(d) INVESTIGATIONS.—The trustee shall—
(1) as soon as practicable, investigate the acts, conduct,

property, liabilities, and financial condition of the debtor, the
operation of its business, and any other matter, to the extent
relevant to the liquidation proceeding, and report thereon to
the court;

(2) examine, by deposition or otherwise, the directors and
officers of the debtor and any other witnesses concerning any
of the matters referred to in paragraph (1);

(3) report to the court any facts ascertained by the trustee
with respect to fraud, misconduct, mismanagement, and irreg-
ularities, and to any causes of action available to the estate;
and

(4) as soon as practicable, prepare and submit, to SIPC
and such other persons as the court designates and in such
form and manner as the court directs, a statement of his inves-
tigation of matters referred to in paragraph (1).

SEC. 8. ø78fff–2¿ SPECIAL PROVISIONS OF A LIQUIDATION PRO-
CEEDING.

(a) NOTICE AND CLAIMS.—
(1) NOTICE OF PROCEEDINGS.—Promptly after the appoint-

ment of the trustee, such trustee shall cause notice of the com-
mencement of proceedings under this section to be published in
one or more newspapers of general circulation in the form and
manner determined by the court, and at the same time shall
cause a copy of such notice to be mailed to each person who,
from the books and records of the debtor, appears to have been
a customer of the debtor with an open account within the past
twelve months, to the address of such person as it appears
from the books and records of the debtor. Notice to creditors
other than customers shall be given in the manner prescribed
by title 11 of the United States Code, except that such notice
shall be given by the trustee.

(2) STATEMENT OF CLAIM.—A customer shall file with the
trustee a written statement of claim but need not file a formal
proof of claim, except that no obligation of the debtor to any
person associated with the debtor within the meaning of sec-
tion 3(a)(18) or section 3(a)(21) of the 1934 Act, any beneficial
owner of 5 per centum or more of the voting stock of the
debtor, or any member of the immediate family of any such
person or owner may be satisfied without formal proof of claim.

(3) TIME LIMITATIONS.—No claim of a customer or other
creditor of the debtor which is received by the trustee after the
expiration of the six-month period beginning on the date of
publication of notice under paragraph (1) shall be allowed, ex-
cept that the court may, upon application within such period



566Sec. 8 S.I.P.A. OF 1970

and for cause shown, grant a reasonable, fixed extension of
time for the filing of a claim by the United States, by a State
or political subdivision thereof, or by an infant or incompetent
person without a guardian. Any claim of a customer for net eq-
uity which is received by the trustee after the expiration of
such period of time as may be fixed by the court (not exceeding
sixty days after the date of publication of notice under para-
graph (1)) need not be paid or satisfied in whole or in part out
of customer property, and, to the extent such claim is satisfied
from moneys advanced by SIPC, it shall be satisfied in cash or
securities (or both) as the trustee determines is most economi-
cal to the estate.

(4) EFFECT ON CLAIMS.—Except as otherwise provided in
this section, and without limiting the powers and duties of the
trustee to discharge obligations promptly as specified in this
section, nothing in this section shall limit the right of any per-
son, including any subrogee, to establish by formal proof or
otherwise as the court may provide such claims as such person
may have against the debtor, including claims for the payment
of money and the delivery of specific securities, without resort
to moneys advanced by SIPC to the trustee.
(b) PAYMENTS TO CUSTOMERS.—After receipt of a written state-

ment of claim pursuant to subsection (a)(2), the trustee shall
promptly discharge, in accordance with the provisions of this sec-
tion, all obligations of the debtor to a customer relating to, or net
equity claims based upon, securities or cash, by the delivery of
securities or the making of payments to or for the account of such
customer (subject to the provisions of subsection (d) and section
9(a)) insofar as such obligations are ascertainable from the books
and records of the debtor or are otherwise established to the satis-
faction of the trustee. For purposes of distributing securities to cus-
tomers, all securities shall be valued as of the close of business on
the filing date. For purposes of this subsection, the court shall,
among other things—

(1) with respect to net equity claims, authorize the trustee
to satisfy claims out of moneys made available to the trustee
by SIPC notwithstanding the fact that there has not been any
showing or determination that there are sufficient funds of the
debtor available to satisfy such claims; and

(2) with respect to claims relating to, or net equities based
upon, securities of a class and series of an issuer which are as-
certainable from the books and records of the debtor or are oth-
erwise established to the satisfaction of the trustee, authorize
the trustee to deliver securities of such class and series if and
to the extent available to satisfy such claims in whole or in
part, with partial deliveries to be made pro rata to the greatest
extent considered practicable by the trustee.

Any payment or delivery of property pursuant to this subsection
may be conditioned upon the trustee requiring claimants to exe-
cute, in a form to be determined by the trustee, appropriate re-
ceipts, supporting affidavits, releases, and assignments, but shall
be without prejudice to any right of a claimant to file formal proof
of claim within the period specified in subsection (a)(3) for any bal-
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ance of securities or cash to which such claimant considers himself
entitled.

(c) CUSTOMER RELATED PROPERTY.—
(1) ALLOCATION OF CUSTOMER PROPERTY.—The trustee

shall allocate customer property of the debtor as follows:
(A) first, to SIPC in repayment of advances made by

SIPC pursuant to section 9(c)(1), to the extent such ad-
vances recovered securities which were apportioned to cus-
tomer property pursuant to section 6(d);

(B) second, to customers of such debtor, who shall
share ratably in such customer property on the basis and
to the extent of their respective net equities;

(C) third, to SIPC as subrogee for the claims of cus-
tomers;

(D) fourth, to SIPC in repayment of advances made by
SIPC pursuant to section 9(c)(2).

Any customer property remaining after allocation in accord-
ance with this paragraph shall become part of the general es-
tate of the debtor. To the extent customer property and SIPC
advances pursuant to section 9(a) are not sufficient to pay or
otherwise satisfy in full the net equity claims of customers,
such customers shall be entitled, to the extent only of their
respective unsatisfied net equities, to participate in the general
estate as unsecured creditors. For purposes of allocating cus-
tomer property under this paragraph, securities to be delivered
in payment of net equity claims for securities of the same class
and series of an issuer shall be valued as of the close of busi-
ness on the filing date.

(2) DELIVERY OF CUSTOMER NAME SECURITIES.—The trustee
shall deliver customer name securities to or on behalf of a cus-
tomer of the debtor entitled thereto if the customer is not in-
debted to the debtor. If the customer is so indebted, such cus-
tomer may, with the approval of the trustee, reclaim customer
name securities upon payment to the trustee, within such pe-
riod of time as the trustee determines, of all indebtedness of
such customer to the debtor.

(3) RECOVERY OF TRANSFERS.—Whenever customer prop-
erty is not sufficient to pay in full the claims set forth in sub-
paragraphs (A) through (D) of paragraph (1), the trustee may
recover any property transferred by the debtor which, except
for such transfer, would have been customer property if and to
the extent that such transfer is voidable or void under the pro-
visions of title 11 of the United States Code. Such recovered
property shall be treated as customer property. For purposes
of such recovery, the property so transferred shall be deemed
to have been the property of the debtor and, if such transfer
was made to a customer or for his benefit, such customer shall
be deemed to have been a creditor, the laws of any State to the
contrary notwithstanding.
(d) PURCHASE OF SECURITIES.—The trustee shall, to the extent

that securities can be purchased in a fair and orderly market, pur-
chase securities as necessary for the delivery of securities to cus-
tomers in satisfaction of their claims for net equities based on secu-
rities under section 7(b)(1) and for the transfer of customer ac-
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counts under subsection (f), in order to restore the accounts of such
customers as of the filing date. To the extent consistent with sub-
section (c), customer property and moneys advanced by SIPC may
be used by the trustee to pay for securities so purchased. Moneys
advanced by SIPC for each account of a separate customer may not
be used to purchase securities to the extent that the aggregate
value of such securities on the filing date exceeded the amount per-
mitted to be advanced by SIPC under the provisions of section 9(a).

(e) CLOSEOUTS.—
(1) IN GENERAL.—Any contract of the debtor for the pur-

chase or sale of securities in the ordinary course of its business
with other brokers or dealers which is wholly executory on the
filing date shall not be completed by the trustee, except to the
extent permitted by SIPC rule. Upon the adoption by SIPC of
rules with respect to the closeout of such a contract but prior
to the adoption of rules with respect to the completion of such
a contract, the other broker or dealer shall close out such con-
tract, without unnecessary delay, in the best available market
and pursuant to such SIPC rules. Until such time as SIPC
adopts rules with respect to the completion or closeout of such
a contract, such a contract shall be closed out in accordance
with Commission Rule S6(d)–1 as in effect on the date of
enactment of this section, or any comparable rule of the Com-
mission subsequently adopted, to the extent not inconsistent
with the provisions of this subsection.

(2) NET PROFIT OR LOSS.—A broker or dealer shall net all
profits and losses on all contracts closed out under this sub-
section and—

(A) if such broker or dealer shows a net profit on such
contracts, he shall pay such net profit to the trustee; and

(B) if such broker or dealer sustains a net loss on such
contracts, he shall be entitled to file a claim against the
debtor with the trustee in the amount of such net loss.

To the extent that a net loss sustained by a broker or dealer
arises from contracts pursuant to which such broker or dealer
was acting for its own customer, such broker or dealer shall be
entitled to receive funds advanced by SIPC to the trustee in
the amount of such loss, except that such broker or dealer may
not receive more than $40,000 for each separate customer with
respect to whom it sustained a loss. With respect to a net loss
which is not payable under the preceding sentence from funds
advanced by SIPC, the broker or dealer shall be entitled to
participate in the general estate as an unsecured creditor.

(3) REGISTERED CLEARING AGENCIES.—Neither a registered
clearing agency which by its rules has an established proce-
dure for the closeout of open contracts between an insolvent
broker or dealer and its participants, nor its participants to the
extent such participants’ claims are or may be processed
within the registered clearing agency, shall be entitled to re-
ceive SIPC funds in payment of any losses on such contracts,
except as SIPC may otherwise provide by rule. If such reg-
istered clearing agency or its participants sustain a net loss on
the closeout of such contracts with the debtor, they shall have
the right to participate in the general estate as unsecured
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creditors to the extent of such loss. Any funds or other prop-
erty owed to the debtor, after the closeout of such contracts,
shall be promptly paid to the trustee. Rules adopted by SIPC
under this paragraph shall provide that in no case may a reg-
istered clearing agency or its participants, to the extent such
participants’ claims are or may be processed within the reg-
istered clearing agency, be entitled to receive funds advanced
by SIPC in an amount greater, in the aggregate, than could be
received by the participants if such participants proceeded
individually under paragraphs (1) and (2).

(4) DEFINITION.—For purposes of this subsection, the term
‘‘customer’’ does not include any person who—

(A) is a broker or dealer;
(B) had a claim for cash or securities which by con-

tract, agreement, or understanding, or by operation of law,
was part of the capital of the claiming broker or dealer or
was subordinated to the claims of any or all creditors of
such broker or dealer; or

(C) had a relationship of the kind specified in section
9(a)(5) with the debtor.

A claiming broker or dealer shall be deemed to have been act-
ing on behalf of its customer if it acted as agent for such cus-
tomer or if it held such customer’s order which was to be exe-
cuted as a part of its contract with the debtor.
(f) TRANSFER OF CUSTOMER ACCOUNTS.—In order to facilitate

the prompt satisfaction of customer claims and the orderly liquida-
tion of the debtor, the trustee may, pursuant to terms satisfactory
to him and subject to the prior approval of SIPC, sell or otherwise
transfer to another member of SIPC, without consent of any cus-
tomer, all or any part of the account of a customer of the debtor.
In connection with any such sale or transfer to another member of
SIPC and subject to the prior approval of SIPC, the trustee may—

(1) waive or modify the need to file a written statement of
claim pursuant to subsection (a)(2); and

(2) enter into such agreements as the trustee considers
appropriate under the circumstances to indemnify any such
member of SIPC against shortages of cash or securities in the
customer accounts sold or transferred.

The funds of SIPC may be made available to guarantee or secure
any indemnification under paragraph (2). The prior approval of
SIPC to such indemnification shall be conditioned, among such
other standards as SIPC may determine, upon a determination by
SIPC that the probable cost of any such indemnification can rea-
sonably be expected not to exceed the cost to SIPC of proceeding
under section 9(a) and section 9(b).
SEC. 9. ø78fff–3¿ SIPC ADVANCES.

(a) ADVANCES FOR CUSTOMERS’ CLAIMS.—In order to provide
for prompt payment and satisfaction of net equity claims of cus-
tomers of the debtor, SIPC shall advance to the trustee such mon-
eys, not to exceed $500,000 for each customer, as may be required
to pay or otherwise satisfy claims for the amount by which the net
equity of each customer exceeds his ratable share of customer prop-
erty, except that—
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(1) if all or any portion of the net equity claim of a cus-
tomer in excess of his ratable share of customer property is a
claim for cash, as distinct from a claim for securities, the
amount advanced to satisfy such claim for cash shall not ex-
ceed $100,000 for each such customer;

(2) a customer who holds accounts with the debtor in sepa-
rate capacities shall be deemed to be a different customer in
each capacity;

(3) if all or any portion of the net equity claim of a cus-
tomer in excess of his ratable share of customer property is
satisfied by the delivery of securities purchased by the trustee
pursuant to section 8(d), the securities so purchased shall be
valued as of the filing date for purposes of applying the dollar
limitations of this subsection;

(4) no advance shall be made by SIPC to the trustee to pay
or otherwise satisfy, directly or indirectly, any net equity claim
of a customer who is a general partner, officer, or director of
the debtor, a beneficial owner of five per centum or more of
any class of equity security of the debtor (other than a non-
convertible stock having fixed preferential dividend and liq-
uidation rights), a limited partner with a participation of five
per centum or more in the net assets or net profits of the
debtor, or a person who, directly or indirectly and through
agreement or otherwise, exercised or had the power to exercise
a controlling influence over the management or policies of the
debtor; and

(5) no advance shall be made by SIPC to the trustee to pay
or otherwise satisfy any net equity claim of any customer who
is a broker or dealer or bank, other than to the extent that it
shall be established to the satisfaction of the trustee, from the
books and records of the debtor or from the books and records
of a broker or dealer or bank, or otherwise, that the net equity
claim of such broker or dealer or bank against the debtor arose
out of transactions for customers of such broker or dealer or
bank (which customers are not themselves a broker or dealer
or bank or a person described in paragraph (4)), in which event
each such customer of such broker or dealer or bank shall be
deemed a separate customer of the debtor.

To the extent moneys are advanced by SIPC to the trustee to pay
or otherwise satisfy the claims of customers, in addition to all other
rights it may have at law or in equity, SIPC shall be subrogated
to the claims of such customers with the rights and priorities pro-
vided in this Act, except that SIPC as subrogee may assert no
claim against customer property until after the allocation thereof
to customers as provided in section 8(c).

(b) OTHER ADVANCES.—SIPC shall advance to the trustee—
(1) such moneys as may be required to carry out section

8(e); and
(2) to the extent the general estate of the debtor is not suf-

ficient to pay any and all costs and expenses of administration
of the estate of the debtor and of the liquidation proceeding,
the amount of such costs and expenses.
(c) DISCRETIONARY ADVANCES.—SIPC may advance to the

trustee such moneys as may be required to—
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(1) pay or guarantee indebtedness of the debtor to a bank,
lender, or other person under section 7(b)(2);

(2) guarantee or secure any indemnity under section 8(f);
and

(3) purchase securities under section 8(d).
SEC. 10. ø78fff–4¿ DIRECT PAYMENT PROCEDURE.

(a) DETERMINATION REGARDING DIRECT PAYMENTS.—If SIPC
determines that—

(1) any member of SIPC (including a person who was a
member within one hundred eighty days prior to such deter-
mination) has failed or is in danger of failing to meet its obli-
gations to customers;

(2) one or more of the conditions specified in section 5(b)(1)
exist with respect to such member;

(3) the claim of each customer of the member is within the
limits of protection provided in section 9(a);

(4) the claims of all customers of the member aggregate
less than $250,000;

(5) the cost to SIPC of satisfying customer claims under
this section will be less than the cost under a liquidation pro-
ceeding; and

(6) such member’s registration as a broker-dealer under
section 15(b) of the 1934 Act has been terminated, or such
member has consented to the use of the direct payment proce-
dure set forth in this section,

SIPC may, in its discretion, use the direct payment procedure set
forth in this section in lieu of instituting a liquidation proceeding
with respect to such member.

(b) NOTICE.—Promptly after a determination under subsection
(a) that the direct payment procedure is to be used with respect to
a member, SIPC shall cause notice of such direct payment proce-
dure to be published in one or more newspapers of general circula-
tion in a form and manner determined by SIPC, and at the same
time shall cause to be mailed a copy of such notice to each person
who appears, from the books and records of such member, to have
been a customer of the member with an open account within the
past twelve months, to the address of such person as it appears
from the books and records of such member. Such notice shall state
that SIPC will satisfy customer claims directly, without a liquida-
tion proceeding, and shall set forth the form and manner in which
claims may be presented. A direct payment procedure shall be
deemed to commence on the date of first publication under this
subsection and no claim by a customer shall be paid or otherwise
satisfied by SIPC unless received within the six-month period
beginning on such date, except that SIPC shall, upon application
within such period, and for cause shown, grant a reasonable, fixed
extension of time for the filing of a claim by the United States, by
a State or political subdivision thereof, or by an infant or incom-
petent person without a guardian.

(c) PAYMENTS TO CUSTOMERS.—SIPC shall promptly satisfy all
obligations of the member to each of its customers relating to, or
net equity claims based upon, securities or cash by the delivery of
securities or the effecting of payments to such customer (subject to
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the provisions of section 8(d) and section 9(a)) insofar as such obli-
gations are ascertainable from the books and records of the mem-
ber or are otherwise established to the satisfaction of SIPC. For
purposes of distributing securities to customers, all securities shall
be valued as of the close of business on the date of publication
under subsection (b). Any payment or delivery of securities pursu-
ant to this section may be conditioned upon the execution and de-
livery, in a form to be determined by SIPC, of appropriate receipts,
supporting affidavits, releases, and assignments. To the extent
moneys of SIPC are used to satisfy the claims of customers, in
addition to all other rights it may have at law or in equity, SIPC
shall be subrogated to the claims of such customers against the
member.

(d) EFFECT ON CLAIMS.—Except as otherwise provided in this
section, nothing in this section shall limit the right of any person,
including any subrogee, to establish by formal proof or otherwise
such claims as such person may have against the member, includ-
ing claims for the payment of money and the delivery of specific
securities, without resort to moneys of SIPC.

(e) JURISDICTION OF BANKRUPTCY COURTS.—After SIPC has
published notice of the institution of a direct payment procedure
under this section, any person aggrieved by any determination of
SIPC with respect to his claim under subsection (c) may, within six
months following mailing by SIPC of its determination with respect
to such claim, seek a final adjudication of such claim. The courts
of the United States having jurisdiction over cases under title 11
of the United States Code shall have original and exclusive juris-
diction of any civil action for the adjudication of such claim. Any
such action shall be brought in the judicial district where the head
office of the debtor is located. Any determination of the rights of
a customer under subsection (c) shall not prejudice any other right
or remedy of the customer against the member.

(f) DISCONTINUANCE OF DIRECT PAYMENT PROCEDURES.—If, at
any time after the institution of a direct payment procedure with
respect to a member, SIPC determines, in its discretion, that con-
tinuation of such direct payment procedure is not appropriate,
SIPC may cease such direct payment procedure and, upon so doing,
may seek a protective decree pursuant to section 5. To the extent
payments of cash, distributions of securities, or determinations
with respect to the validity of a customer’s claim are made under
this section, such payments, distributions, and determinations shall
be recognized and given full effect in the event of any subsequent
liquidation proceeding. Any action brought under subsection (e)
and pending at the time of the appointment of a trustee under sec-
tion 5(b)(3) shall be permanently stayed by the court at the time
of such appointment, and the court shall enter an order directing
the transfer or removal to it of such suit. Upon such removal or
transfer the complaint in such action shall constitute the plaintiff’s
claim in the liquidation proceeding, if appropriate, and shall be
deemed received by the trustee on the date of his appointment
regardless of the date of actual transfer or removal of such action.

(g) REFERENCES.—For purposes of this section, any reference to
the trustee in sections 7(b)(1), 8(d), 8(f), 9(a), 16(5) and 16(12) shall
be deemed a reference to SIPC, and any reference to the date of
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publication of notice under section 8(a) shall be deemed a reference
to the publication of notice under this section.
SEC. 11. ø78ggg¿ SEC FUNCTIONS.

(a) ADMINISTRATIVE PROCEDURE.—Determinations of the Com-
mission, for purposes of making rules pursuant to section 3(e)(3)
and section 13(f) shall be after appropriate notice and opportunity
for a hearing, and for submission of views of interested persons, in
accordance with the rulemaking procedures specified in section 553
of title 5, United States Code, but the holding of a hearing shall
not prevent adoption of any such rule or regulation upon expiration
of the notice period specified in subsection (d) of such section and
shall not be required to be on a record within the meaning of sub-
chapter II of chapter 5 of such title.

(b) ENFORCEMENT OF ACTIONS.—In the event of the refusal of
SIPC to commit its funds or otherwise to act for the protection of
customers of any member of SIPC, the Commission may apply to
the district court of the United States in which the principal office
of SIPC is located for an order requiring SIPC to discharge its obli-
gations under this Act and for such other relief as the court may
deem appropriate to carry out the purposes of this Act.

(c) EXAMINATIONS AND REPORTS.—
(1) EXAMINATION OF SIPC, ETC.—The Commission may

make such examinations and inspections of SIPC and require
SIPC to furnish it with such reports and records or copies
thereof as the Commission may consider necessary or appro-
priate in the public interest or to effectuate the purposes of
this Act.

(2) REPORTS FROM SIPC.—As soon as practicable after the
close of each fiscal year, SIPC shall submit to the Commission
a written report relative to the conduct of its business, and the
exercise of the other rights and powers granted by this Act,
during such fiscal year. Such report shall include financial
statements setting forth the financial position of SIPC at the
end of such fiscal year and the results of its operations (includ-
ing the source and application of its funds) for such fiscal year.
The financial statements so included shall be examined by an
independent public accountant or firm of independent public
accountants, selected by SIPC and satisfactory to the Commis-
sion, and shall be accompanied by the report thereon of such
accountant or firm. The Commission shall transmit such report
to the President and the Congress with such comment thereon
as the Commission may deem appropriate.
(d) FINANCIAL RESPONSIBILITY.—Section 15(c)(3) of the Securi-

ties Exchange Act of 1934 is amended to read as follows:
‘‘(3) No broker or dealer shall make use of the mails or of any

means or instrumentality of interstate commerce to effect any
transaction in, or to induce or attempt to induce the purchase or
sale of, any security (other than an exempted security or commer-
cial paper, bankers’ acceptances, or commercial bills) in contraven-
tion of such rules and regulations as the Commission shall pre-
scribe as necessary or appropriate in the public interest or for the
protection of investors to provide safeguards with respect to the
financial responsibility and related practices of brokers and dealers
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including, but not limited to, the acceptance of custody and use of
customers’ securities, and the carrying and use of customers’ depos-
its or credit balances. Such rules and regulations shall require the
maintenance of reserves with respect to customers’ deposits or
credit balances, as determined by such rules and regulations.’’
SEC. 12. ø78hhh¿ EXAMINING AUTHORITY FUNCTIONS.

Each member of SIPC shall file with such member’s examining
authority, or collection agent if a collection agent has been des-
ignated pursuant to section 13(a), such information (including re-
ports of, and information with respect to the gross revenues from
the securities business of such member, including the composition
thereof, transactions in securities effected by such member, and
other information with respect to such member’s activities, whether
in the securities business or otherwise, including customer ac-
counts maintained, net capital employed, and activities conducted)
as SIPC may determine to be necessary or appropriate for the pur-
pose of making assessments under section 4. The examining au-
thority or collection agent shall file with SIPC all or such part of
such information (and such compilations and analyses thereof) as
SIPC, by bylaw or rule, shall prescribe. No application, report, or
document filed pursuant to this section shall be deemed to be filed
pursuant to section 18 of the 1934 Act.
SEC. 13. ø78iii¿ FUNCTIONS OF SELF-REGULATORY ORGANIZATIONS.

(a) COLLECTION AGENT.—Each self-regulatory organization
shall act as collection agent for SIPC to collect the assessments
payable by all members of SIPC for whom such self-regulatory
organization is the examining authority, unless SIPC designates a
self-regulatory organization other than the examining authority to
act as collection agent for any member of SIPC who is a member
of or participant in more than one self-regulatory organization. If
the only self-regulatory organization of which a member of SIPC is
a member or in which it is a participant is a registered clearing
agency that is not the examining authority for the member, SIPC
may, nevertheless, designate such registered clearing agency as col-
lection agent for the member or may require that payments be
made directly to SIPC. The collection agent shall be obligated to
remit to SIPC assessments made under section 4 only to the extent
that payments of such assessment are received by such collection
agent. Members of SIPC who are not members of or participants
in a self-regulatory organization shall make payments directly to
SIPC.

(b) IMMUNITY.—No self-regulatory organization shall have any
liability to any person for any action taken or omitted in good faith
pursuant to section 5(a)(1) and section 5(a)(2).

(c) INSPECTIONS.—The self-regulatory organization of which a
member of SIPC is a member or in which it is a participant shall
inspect or examine such member for compliance with applicable
financial responsibility rules, except that—

(1) if the self-regulatory organization is a registered clear-
ing agency, the Commission may designate itself as responsible
for the examination of such member for compliance with appli-
cable financial responsibility rules; and
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(2) if a member of SIPC is a member of or participant in
more than one self-regulatory organization, the Commission,
pursuant to section 17(d) of the 1934 Act, shall designate one
of such self-regulatory organizations or itself as responsible for
the examination of such member for compliance with applica-
ble financial responsibility rules.
(d) REPORTS.—There shall be filed with SIPC by the self-regu-

latory organizations such reports of inspections or examinations of
the members of SIPC (or copies thereof) as may be designated by
SIPC by bylaw or rule.

(e) CONSULTATION.—SIPC shall consult and cooperate with the
self-regulatory organizations toward the end:

(1) that there may be developed and carried into effect pro-
cedures reasonably designed to detect approaching financial
difficulty upon the part of any member of SIPC;

(2) that, as nearly as may be practicable, examinations to
ascertain whether members of SIPC are in compliance with ap-
plicable financial responsibility rules will be conducted by the
self-regulatory organizations under appropriate standards
(both as to method and scope) and reports of such examina-
tions will, where appropriate, be standard in form; and

(3) that, as frequently as may be practicable under the cir-
cumstances, each member of SIPC will file financial informa-
tion with, and be examined by, the self-regulatory organization
which is the examining authority for such member.
(f) FINANCIAL CONDITION OF MEMBERS.—The Commission may,

by such rules as it determines necessary or appropriate in the pub-
lic interest and to carry out the purposes of this Act, require any
self-regulatory organization to furnish SIPC with reports and
records (or copies thereof) relating to the financial condition of
members of or participants in such self-regulatory organization.
SEC. 14. ø78jjj¿ PROHIBITED ACTS.

(a) FAILURE TO PAY ASSESSMENT, ETC.—If a member of SIPC
shall fail to file any report or information required pursuant to this
Act, or shall fail to pay when due all or any part of an assessment
made upon such member pursuant to this Act, and such failure
shall not have been cured, by the filing of such report or informa-
tion or by the making of such payment, together with interest and
penalty thereon, within five days after receipt by such member of
written notice of such failure given by or on behalf of SIPC, it shall
be unlawful for such member, unless specifically authorized by the
Commission, to engage in business as a broker or dealer. If such
member denies that it owes all or any part of the amount specified
in such notice, it may after payment of the full amount so specified
commence an action against SIPC in the appropriate United States
district court to recover the amount it denies owing.

(b) ENGAGING IN BUSINESS AFTER APPOINTMENT OF TRUSTEE
OR INITIATION OF DIRECT PAYMENT PROCEDURE.—It shall be unlaw-
ful for any broker or dealer for whom a trustee has been appointed
pursuant to this Act or for whom a direct payment procedure has
been initiated to engage thereafter in business as a broker or
dealer, unless the Commission otherwise determines in the public
interest. The Commission may by order bar or suspend for any pe-
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1 See also 18 U.S.C. 3623. [Printed in appendix to this volume.]

riod, any officer, director, general partner, owner of 10 per centum
or more of the voting securities, or controlling person of any broker
or dealer for whom a trustee has been appointed pursuant to this
Act or for whom a direct payment procedure has been initiated
from being or becoming associated with a broker or dealer, if after
appropriate notice and opportunity for hearing, the Commission
shall determine such bar or suspension to be in the public interest.

(c) CONCEALMENT OF ASSETS; FALSE STATEMENTS OR
CLAIMS.—1

(1) SPECIFIC PROHIBITED ACTS.—Any person who, directly
or indirectly, in connection with or in contemplation of any liq-
uidation proceeding or direct payment procedure—

(A) employs any device, scheme, or artifice to defraud;
(B) engages in any act, practice, or course of business

which operates or would operate as a fraud or deceit upon
any person; or

(C) fraudulently or with intent to defeat this Act—
(i) conceals or transfers any property belonging to

the estate of a debtor;
(ii) makes a false statement or account;
(iii) presents or uses any false claim for proof

against the estate of a debtor;
(iv) receives any material amount of property from

a debtor;
(v) gives, offers, receives, transfers, or obtains any

money or property, remuneration, compensation, re-
ward, advantage, other consideration, or promise
thereof, for acting or forebearing to act;

(vi) conceals, destroys, mutilates, falsifies, makes
a false entry in, or otherwise falsifies any document
affecting or relating to the property or affairs of a
debtor; or

(vii) withholds, from any person entitled to its pos-
session, any document affecting or relating to the
property or affairs of a debtor.

shall be fined not more than $50,000 or imprisoned for not
more than five years, or both.

(2) FRAUDULENT CONVERSION.—Any person who, directly
or indirectly steals, embezzles, or fraudulently, or with intent
to defeat this Act, abstracts or converts to his own use or to
the use of another any of the moneys, securities, or other as-
sets of SIPC, or otherwise defrauds or attempts to defraud
SIPC or a trustee by any means, shall be fined not more than
$50,000 or imprisoned not more than five years, or both.

SEC. 15. ø78kkk¿ MISCELLANEOUS PROVISIONS.
(a) PUBLIC INSPECTION OF REPORTS.—Any notice, report, or

other document filed with SIPC pursuant to this Act shall be avail-
able for public inspection unless SIPC or the Commission shall
determine that disclosure thereof is not in the public interest.
Nothing herein shall act to deny documents or information to the
Congress of the United States or the committees of either House
having jurisdiction over financial institutions, securities regulation,
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or related matters under the rules of each body. Nor shall the Com-
mission be denied any document or information which the Commis-
sion, in its judgment, needs.

(b) LIABILITY OF MEMBERS OF SIPC.—Except for such assess-
ments as may be made upon such member pursuant to the provi-
sions of section 4, no member of SIPC shall have any liability
under this Act as a member of SIPC for, or in connection with, any
act or omission of any other broker or dealer whether in connection
with the conduct of the business or affairs of such broker or dealer
or otherwise and, without limiting the generality of the foregoing,
no member shall have any liability for or in respect of any indebt-
edness or other liability of SIPC.

(c) LIABILITY OF SIPC AND DIRECTORS, OFFICERS, OR EMPLOY-
EES.—Neither SIPC nor any of its Directors, officers, or employees
shall have any liability to any person for any action taken or omit-
ted in good faith under or in connection with any matter con-
templated by this Act.

(d) ADVERTISING.—SIPC shall by bylaw prescribe the manner
in which a member of SIPC may display any sign or signs (or in-
clude in any advertisement a statement) relating to the protection
of customers and their accounts, or any other protections, afforded
under this Act. No member may display any such sign, or include
in an advertisement any such statement, except in accordance with
such bylaws. SIPC may also by bylaw prescribe such minimal
requirements as it considers necessary and appropriate to require
a member of SIPC to provide public notice of its membership in
SIPC.

(e) SIPC EXEMPT FROM TAXATION.—SIPC, its property, its
franchise, capital, reserves, surplus, and its income, shall be
exempt from all taxation now or hereafter imposed by the United
States or by any State or local taxing authority, except that any
real property and any tangible personal property (other than cash
and securities) of SIPC shall be subject to State and local taxation
to the same extent according to its value as other real and tangible
personal property is taxed. Assessments made upon a member of
SIPC shall constitute ordinary and necessary expenses in carrying
on the business of such member for the purpose of section 162(a)
of the Internal Revenue Code of 1954. The contribution and trans-
fer to SIPC of funds or securities held by any trust established by
a national securities exchange prior to January 1, 1970, for the
purpose of providing assistance to customers of members of such
exchange, shall not result in any taxable gain to such trust or give
rise to any taxable income to any member of SIPC under any provi-
sion of the Internal Revenue Code of 1954, nor shall such contribu-
tion or transfer, or any reduction in assessments made pursuant to
this Act, in any way affect the status, as ordinary and necessary
expenses under section 162(a) of the Internal Revenue Code of
1954, of any contributions made to such trust by such exchange at
any time prior to such transfer. Upon dissolution of SIPC, none of
its net assets shall inure to the benefit of any of its members.

(f) SECTION 20(a) OF 1934 ACT NOT TO APPLY.—The provisions
of subsection (a) of section 20 of the 1934 Act shall not apply to
any liability under or in connection with this Act.
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(g) SEC STUDY OF UNSAFE OR UNSOUND PRACTICES.—Not later
than twelve months after the date of enactment of this Act, the
Commission shall compile a list of unsafe or unsound practices by
members of SIPC in conducting their business and report to the
Congress (1) the steps being taken under the authority of existing
law to eliminate those practices and (2) recommendations con-
cerning additional legislation which may be needed to eliminate
those unsafe or unsound practices.
SEC. 16. ø78lll¿ DEFINITIONS.

For purposes of this Act, including the application of the Bank-
ruptcy Act to a liquidation proceeding:

(1) COMMISSION.—The term ‘‘Commission’’ means the Secu-
rities and Exchange Commission.

(2) CUSTOMER.—The term ‘‘customer’’ of a debtor means
any person (including any person with whom the debtor deals
as principal or agent) who has a claim on account of securities
received, acquired, or held by the debtor in the ordinary course
of its business as a broker or dealer from or for the securities
accounts of such person for safekeeping, with a view to sale,
to cover consummated sales, pursuant to purchases, as collat-
eral, security, or for purposes of effecting transfer. The term
‘‘customer’’ includes any person who has a claim against the
debtor arising out of sales or conversions of such securities,
and any person who has deposited cash with the debtor for the
purpose of purchasing securities, but does not include—

(A) any person to the extent that the claim of such
person arises out of transactions with a foreign subsidiary
of a member of SIPC; or

(B) any person to the extent that such person has a
claim for cash or securities which by contract, agreement,
or understanding, or by operation of law, is part of the
capital of the debtor, or is subordinated to the claims of
any or all creditors of the debtor, notwithstanding that
some ground exists for declaring such contract, agreement,
or understanding void or voidable in a suit between the
claimant and the debtor.
(3) CUSTOMER NAME SECURITIES.—The term ‘‘customer

name securities’’ means securities which were held for the ac-
count of a customer on the filing date by or on behalf of the
debtor and which on the filing date were registered in the
name of the customer, or were in the process of being so reg-
istered pursuant to instructions from the debtor, but does not
include securities registered in the name of the customer
which, by endorsement or otherwise, were in negotiable form.

(4) CUSTOMER PROPERTY.—The term ‘‘customer property’’
means cash and securities (except customer name securities
delivered to the customer) at any time received, acquired, or
held by or for the account of a debtor from or for the securities
accounts of a customer, and the proceeds of any such property
transferred by the debtor, including property unlawfully con-
verted. The term ‘‘customer property’’ includes—

(A) securities held as property of the debtor to the ex-
tent that the inability of the debtor to meet its obligations
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to customers for their net equity claims based on securities
of the same class and series of an issuer is attributable to
the debtor’s noncompliance with the requirements of sec-
tion 15(c)(3) of the 1934 Act and the rules prescribed under
such section;

(B) resources provided through the use or realization
of customers’ debit cash balances and other customer-re-
lated debit items as defined by the Commission by rule;

(C) any cash or securities apportioned to customer
property pursuant to section 6(d); and

(D) any other property of the debtor which, upon com-
pliance with applicable laws, rules, and regulations, would
have been set aside or held for the benefit of customers,
unless the trustee determines that including such property
within the meaning of such term would not significantly
increase customer property.
(5) DEBTOR.—The term ‘‘debtor’’ means a member of SIPC

with respect to whom an application for a protective decree has
been filed under section 5(a)(3) or a direct payment procedure
has been instituted under section 10(b).

(6) EXAMINING AUTHORITY.—The term ‘‘examining author-
ity’’ means, with respect to any member of SIPC (A) the self-
regulatory organization which inspects or examines such mem-
ber of SIPC, or (B) the Commission if such member of SIPC is
not a member of or participant in any self-regulatory organiza-
tion or if the Commission has designated itself examining au-
thority for such member pursuant to section 13(c).

(7) FILING DATE.—The term ‘‘filing date’’ means the date
on which an application for a protective decree is filed under
section 5(a)(3), except that—

(A) if a petition under title 11 of the United States
Code concerning the debtor was filed before such date, the
term ‘‘filing date’’ means the date on which such petition
was filed;

(B) if the debtor is the subject of a proceeding pending
in any court or before any agency of the United States or
any State in which a receiver, trustee, or liquidator for
such debtor has been appointed and such proceeding was
commenced before the date on which such application was
filed, the term ‘‘filing date’’ means the date on which such
proceeding was commenced; or

(C) if the debtor is the subject of a direct payment pro-
cedure or was the subject of a direct payment procedure
discontinued by SIPC pursuant to section 10(f), the term
‘‘filing date’’ means the date on which notice of such direct
payment procedure was published under section 10(b).
(8) FOREIGN SUBSIDIARY.—The term ‘‘foreign subsidiary’’

means any subsidiary of a member of SIPC which has its prin-
cipal place of business in a foreign country or which is orga-
nized under the laws of a foreign country.

(9) GROSS REVENUES FROM THE SECURITIES BUSINESS.—The
term ‘‘gross revenues from the securities business’’ means the
sum of (but without duplication)—
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(A) commissions earned in connection with trans-
actions in securities effected for customers as agent (net of
commissions paid to other brokers and dealers in connec-
tion with such transactions) and markups with respect to
purchases or sales of securities as principal;

(B) charges for executing or clearing transactions in
securities for other brokers and dealers;

(C) the net realized gain, if any, from principal trans-
actions in securities in trading accounts;

(D) the net profit, if any, from the management of or
participation in the underwriting or distribution of securi-
ties;

(E) interest earned on customers’ securities accounts;
(F) fees for investment advisory services (except when

rendered to one or more registered investment companies
or insurance company separate accounts) or account super-
vision with respect to securities;

(G) fees for the solicitation of proxies with respect to,
or tenders or exchanges of, securities;

(H) income from service charges or other surcharges
with respect to securities;

(I) except as otherwise provided by rule of the Com-
mission, dividends and interest received on securities in
investment accounts of the broker or dealer;

(J) fees in connection with put, call, and other option
transactions in securities;

(K) commissions earned from transactions in (i) certifi-
cates of deposit, and (ii) Treasury bills, bankers accept-
ances, or commercial paper which have a maturity at the
time of issuance of not exceeding nine months, exclusive of
days of grace, or any renewal thereof, the maturity of
which is likewise limited, except that SIPC shall by bylaw
include in the aggregate of gross revenues only an appro-
priate percentage of such commissions based on SIPC’s
loss experience with respect to such instruments over at
least the preceding five years; and

(L) fees and other income from such other categories
of the securities business as SIPC shall provide by bylaw.

Such term does not include revenues received by a broker or
dealer in connection with the distribution of shares of a reg-
istered open end investment company or unit investment trust
or revenues derived by a broker or dealer from the sale of vari-
able annuities or from the conduct of the business of insurance.

(10) LIQUIDATION PROCEEDING.—The term ‘‘liquidation pro-
ceeding’’ means any proceeding for the liquidation of a debtor
under this Act in which a trustee has been appointed under
section 5(b)(3).

(11) NET EQUITY.—The term ‘‘net equity’’ means the dollar
amount of the account or accounts of a customer, to be deter-
mined by—

(A) calculating the sum which would have been owed
by the debtor to such customer if the debtor had liq-
uidated, by sale or purchase on the filing date, all securi-
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ties positions of such customer (other than customer name
securities reclaimed by such customer); minus

(B) any indebtedness of such customer to the debtor on
the filing date; plus

(C) any payment by such customer of such indebted-
ness to the debtor which is made with the approval of the
trustee and within such period as the trustee may deter-
mine (but in no event more than sixty days after the publi-
cation of notice under section 8(a)).

In determining net equity under this paragraph, accounts held
by a customer in separate capacities shall be deemed to be ac-
counts of separate customers.

(12) PERSONS REGISTERED AS BROKERS OR DEALERS.—The
term ‘‘persons registered as brokers or dealers’’ includes any
person who is a member of a national securities exchange
other than a government securities broker or government secu-
rities dealer registered under section 15C(a)(1)(A) of the 1934
Act.

(13) PROTECTIVE DECREE.—The term ‘‘protective decree’’
means a decree, issued by a court upon application of SIPC
under section 5(a)(3), that the customers of a member of SIPC
are in need of the protection provided under this Act.

(14) SECURITY.—The term ‘‘security’’ means any note,
stock, treasury stock, bond, debenture, evidence of indebted-
ness, any collateral trust certificate, preorganization certificate
or subscription, transferable share, voting trust certificate, cer-
tificate of deposit, certificate of deposit for a security, or any
security future as that term is defined in section 3(a)(55)(A) of
the Securities Exchange Act of 1934, any investment contract
or certificate of interest or participation in any profit-sharing
agreement or in any oil, gas, or mineral royalty or lease (if
such investment contract or interest is the subject of a reg-
istration statement with the Commission pursuant to the pro-
visions of the Securities Act of 1933), any put, call, straddle,
option, or privilege on any security, or group or index of securi-
ties (including any interest therein or based on the value
thereof), or any put, call, straddle, option, or privilege entered
into on a national securities exchange relating to foreign cur-
rency, any certificate of interest or participation in, temporary
or interim certificate for, receipt for, guarantee of, or warrant
or right to subscribe to or purchase or sell any of the foregoing,
and any other instrument commonly known as a security. Ex-
cept as specifically provided above, the term ‘‘security’’ does not
include any currency, or any commodity or related contract or
futures contract, or any warrant or right to subscribe to or pur-
chase or sell any of the foregoing.
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GRAMM-LEACH-BLILEY ACT

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) ø12 U.S.C. 1811 note¿ SHORT TITLE.—This Act may be cited
as the ‘‘Gramm-Leach-Bliley Act’’.

* * * * * * *

TITLE II—FUNCTIONAL REGULATION

Subtitle A—Brokers and Dealers

* * * * * * *
SEC. 206. ø15 U.S.C. 78c note¿ DEFINITION OF IDENTIFIED BANKING

PRODUCT.
(a) DEFINITION OF IDENTIFIED BANKING PRODUCT.—For pur-

poses of paragraphs (4) and (5) of section 3(a) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a) (4), (5)), the term ‘‘identified
banking product’’ means—

(1) a deposit account, savings account, certificate of de-
posit, or other deposit instrument issued by a bank;

(2) a banker’s acceptance;
(3) a letter of credit issued or loan made by a bank;
(4) a debit account at a bank arising from a credit card or

similar arrangement;
(5) a participation in a loan which the bank or an affiliate

of the bank (other than a broker or dealer) funds, participates
in, or owns that is sold—

(A) to qualified investors; or
(B) to other persons that—

(i) have the opportunity to review and assess any
material information, including information regarding
the borrower’s creditworthiness; and

(ii) based on such factors as financial sophistica-
tion, net worth, and knowledge and experience in fi-
nancial matters, have the capability to evaluate the
information available, as determined under generally
applicable banking standards or guidelines; or

(6) any swap agreement, including credit and equity
swaps, except that an equity swap that is sold directly to any
person other than a qualified investor (as defined in section
3(a)(54) of the Securities Act of 1934) shall not be treated as
an identified banking product.
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(b) DEFINITION OF SWAP AGREEMENT.—For purposes of sub-
section (a)(6), the term ‘‘swap agreement’’ means any individually
negotiated contract, agreement, warrant, note, or option that is
based, in whole or in part, on the value of, any interest in, or any
quantitative measure or the occurrence of any event relating to,
one or more commodities, securities, currencies, interest or other
rates, indices, or other assets, but does not include any other iden-
tified banking product, as defined in paragraphs (1) through (5) of
subsection (a).

(c) CLASSIFICATION LIMITED.—Classification of a particular
product as an identified banking product pursuant to this section
shall not be construed as finding or implying that such product is
or is not a security for any purpose under the securities laws, or
is or is not an account, agreement, contract, or transaction for any
purpose under the Commodity Exchange Act.

(d) INCORPORATED DEFINITIONS.—For purposes of this section,
the terms ‘‘bank’’ and ‘‘qualified investor’’ have the same meanings
as given in section 3(a) of the Securities Exchange Act of 1934, as
amended by this Act.
SEC. 206A. ø15 U.S.C. 78c note¿ SWAP AGREEMENT.

(a) IN GENERAL.—Except as provided in subsection (b), as used
in this section, the term ‘‘swap agreement’’ means any agreement,
contract, or transaction between eligible contract participants (as
defined in section 1a(12) of the Commodity Exchange Act as in ef-
fect on the date of the enactment of this section), other than a per-
son that is an eligible contract participant under section 1a(12)(C)
of the Commodity Exchange Act, the material terms of which
(other than price and quantity) are subject to individual negotia-
tion, and that—

(1) is a put, call, cap, floor, collar, or similar option of any
kind for the purchase or sale of, or based on the value of, one
or more interest or other rates, currencies, commodities, indi-
ces, quantitative measures, or other financial or economic in-
terests or property of any kind;

(2) provides for any purchase, sale, payment or delivery
(other than a dividend on an equity security) that is dependent
on the occurrence, non-occurrence, or the extent of the occur-
rence of an event or contingency associated with a potential fi-
nancial, economic, or commercial consequence;

(3) provides on an executory basis for the exchange, on a
fixed or contingent basis, of one or more payments based on
the value or level of one or more interest or other rates, cur-
rencies, commodities, securities, instruments of indebtedness,
indices, quantitative measures, or other financial or economic
interests or property of any kind, or any interest therein or
based on the value thereof, and that transfers, as between the
parties to the transaction, in whole or in part, the financial
risk associated with a future change in any such value or level
without also conveying a current or future direct or indirect
ownership interest in an asset (including any enterprise or in-
vestment pool) or liability that incorporates the financial risk
so transferred, including any such agreement, contract, or
transaction commonly known as an interest rate swap, includ-
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ing a rate floor, rate cap, rate collar, cross-currency rate swap,
basis swap, currency swap, equity index swap, equity swap,
debt index swap, debt swap, credit spread, credit default swap,
credit swap, weather swap, or commodity swap;

(4) provides for the purchase or sale, on a fixed or contin-
gent basis, of any commodity, currency, instrument, interest,
right, service, good, article, or property of any kind; or

(5) is any combination or permutation of, or option on, any
agreement, contract, or transaction described in any of para-
graphs (1) through (4).
(b) EXCLUSIONS.—The term ‘‘swap agreement’’ does not

include—
(1) any put, call, straddle, option, or privilege on any secu-

rity, certificate of deposit, or group or index of securities, in-
cluding any interest therein or based on the value thereof;

(2) any put, call, straddle, option, or privilege entered into
on a national securities exchange registered pursuant to sec-
tion 6(a) of the Securities Exchange Act of 1934 relating to for-
eign currency;

(3) any agreement, contract, or transaction providing for
the purchase or sale of one or more securities on a fixed basis;

(4) any agreement, contract, or transaction providing for
the purchase or sale of one or more securities on a contingent
basis, unless such agreement, contract, or transaction predi-
cates such purchase or sale on the occurrence of a bona fide
contingency that might reasonably be expected to affect or be
affected by the creditworthiness of a party other than a party
to the agreement, contract, or transaction;

(5) any note, bond, or evidence of indebtedness that is a se-
curity as defined in section 2(a)(1) of the Securities Act of 1933
or section 3(a)(10) of the Securities Exchange Act of 1934; or

(6) any agreement, contract, or transaction that is—
(A) based on a security; and
(B) entered into directly or through an underwriter (as

defined in section 2(a) of the Securities Act of 1933) by the
issuer of such security for the purposes of raising capital,
unless such agreement, contract, or transaction is entered
into to manage a risk associated with capital raising.

(c) RULE OF CONSTRUCTION REGARDING MASTER AGREE-
MENTS.—As used in this section, the term ‘‘swap agreement’’ shall
be construed to include a master agreement that provides for an
agreement, contract, or transaction that is a swap agreement pur-
suant to subsections (a) and (b), together with all supplements to
any such master agreement, without regard to whether the master
agreement contains an agreement, contract, or transaction that is
not a swap agreement pursuant to subsections (a) and (b), except
that the master agreement shall be considered to be a swap agree-
ment only with respect to each agreement, contract, or transaction
under the master agreement that is a swap agreement pursuant to
subsections (a) and (b).
SEC. 206B. ø15 U.S.C. 78c note¿ SECURITY-BASED SWAP AGREEMENT.

As used in this section, the term ‘‘security-based swap agree-
ment’’ means a swap agreement (as defined in section 206A) of
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which a material term is based on the price, yield, value, or vola-
tility of any security or any group or index of securities, or any in-
terest therein.
SEC. 206C. ø15 U.S.C. 78c note¿ NON-SECURITY-BASED SWAP AGREE-

MENT.
As used in this section, the term ‘‘non-security-based swap

agreement’’ means any swap agreement (as defined in section
206A) that is not a security-based swap agreement (as defined in
section 206B).

* * * * * * *

Subtitle D—Banks and Bank Holding
Companies

SEC. 241. ø15 U.S.C. 78m nt¿ CONSULTATION.
(a) IN GENERAL.—The Securities and Exchange Commission

shall consult and coordinate comments with the appropriate Fed-
eral banking agency before taking any action or rendering any
opinion with respect to the manner in which any insured deposi-
tory institution or depository institution holding company reports
loan loss reserves in its financial statement, including the amount
of any such loan loss reserve.

(b) DEFINITIONS.—For purposes of subsection (a), the terms ‘‘in-
sured depository institution’’, ‘‘depository institution holding com-
pany’’, and ‘‘appropriate Federal banking agency’’ have the same
meaning as given in section 3 of the Federal Deposit Insurance Act.

* * * * * * *

TITLE V—PRIVACY

Subtitle A—Disclosure of Nonpublic
Personal Information

SEC. 501. ø15 U.S.C. 6801¿ PROTECTION OF NONPUBLIC PERSONAL IN-
FORMATION.

(a) PRIVACY OBLIGATION POLICY.—It is the policy of the Con-
gress that each financial institution has an affirmative and con-
tinuing obligation to respect the privacy of its customers and to
protect the security and confidentiality of those customers’ non-
public personal information.

(b) FINANCIAL INSTITUTIONS SAFEGUARDS.—In furtherance of
the policy in subsection (a), each agency or authority described in
section 505(a) shall establish appropriate standards for the finan-
cial institutions subject to their jurisdiction relating to administra-
tive, technical, and physical safeguards—

(1) to insure the security and confidentiality of customer
records and information;

(2) to protect against any anticipated threats or hazards to
the security or integrity of such records; and
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(3) to protect against unauthorized access to or use of such
records or information which could result in substantial harm
or inconvenience to any customer.

SEC. 502. ø15 U.S.C. 6802¿ OBLIGATIONS WITH RESPECT TO DISCLO-
SURES OF PERSONAL INFORMATION.

(a) NOTICE REQUIREMENTS.—Except as otherwise provided in
this subtitle, a financial institution may not, directly or through
any affiliate, disclose to a nonaffiliated third party any nonpublic
personal information, unless such financial institution provides or
has provided to the consumer a notice that complies with section
503.

(b) OPT OUT.—
(1) IN GENERAL.—A financial institution may not disclose

nonpublic personal information to a nonaffiliated third party
unless—

(A) such financial institution clearly and conspicuously
discloses to the consumer, in writing or in electronic form
or other form permitted by the regulations prescribed
under section 504, that such information may be disclosed
to such third party;

(B) the consumer is given the opportunity, before the
time that such information is initially disclosed, to direct
that such information not be disclosed to such third party;
and

(C) the consumer is given an explanation of how the
consumer can exercise that nondisclosure option.
(2) EXCEPTION.—This subsection shall not prevent a finan-

cial institution from providing nonpublic personal information
to a nonaffiliated third party to perform services for or func-
tions on behalf of the financial institution, including marketing
of the financial institution’s own products or services, or finan-
cial products or services offered pursuant to joint agreements
between two or more financial institutions that comply with
the requirements imposed by the regulations prescribed under
section 504, if the financial institution fully discloses the pro-
viding of such information and enters into a contractual agree-
ment with the third party that requires the third party to
maintain the confidentiality of such information.
(c) LIMITS ON REUSE OF INFORMATION.—Except as otherwise

provided in this subtitle, a nonaffiliated third party that receives
from a financial institution nonpublic personal information under
this section shall not, directly or through an affiliate of such receiv-
ing third party, disclose such information to any other person that
is a nonaffiliated third party of both the financial institution and
such receiving third party, unless such disclosure would be lawful
if made directly to such other person by the financial institution.

(d) LIMITATIONS ON THE SHARING OF ACCOUNT NUMBER INFOR-
MATION FOR MARKETING PURPOSES.—A financial institution shall
not disclose, other than to a consumer reporting agency, an account
number or similar form of access number or access code for a credit
card account, deposit account, or transaction account of a consumer
to any nonaffiliated third party for use in telemarketing, direct
mail marketing, or other marketing through electronic mail to the
consumer.
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(e) GENERAL EXCEPTIONS.—Subsections (a) and (b) shall not
prohibit the disclosure of nonpublic personal information—

(1) as necessary to effect, administer, or enforce a trans-
action requested or authorized by the consumer, or in connec-
tion with—

(A) servicing or processing a financial product or serv-
ice requested or authorized by the consumer;

(B) maintaining or servicing the consumer’s account
with the financial institution, or with another entity as
part of a private label credit card program or other exten-
sion of credit on behalf of such entity; or

(C) a proposed or actual securitization, secondary mar-
ket sale (including sales of servicing rights), or similar
transaction related to a transaction of the consumer;
(2) with the consent or at the direction of the consumer;
(3)(A) to protect the confidentiality or security of the finan-

cial institution’s records pertaining to the consumer, the serv-
ice or product, or the transaction therein; (B) to protect against
or prevent actual or potential fraud, unauthorized transactions,
claims, or other liability; (C) for required institutional risk con-
trol, or for resolving customer disputes or inquiries; (D) to per-
sons holding a legal or beneficial interest relating to the con-
sumer; or (E) to persons acting in a fiduciary or representative
capacity on behalf of the consumer;

(4) to provide information to insurance rate advisory orga-
nizations, guaranty funds or agencies, applicable rating agen-
cies of the financial institution, persons assessing the institu-
tion’s compliance with industry standards, and the institution’s
attorneys, accountants, and auditors;

(5) to the extent specifically permitted or required under
other provisions of law and in accordance with the Right to Fi-
nancial Privacy Act of 1978, to law enforcement agencies (in-
cluding a Federal functional regulator, the Secretary of the
Treasury with respect to subchapter II of chapter 53 of title 31,
United States Code, and chapter 2 of title I of Public Law 91–
508 (12 U.S.C. 1951–1959), a State insurance authority, or the
Federal Trade Commission), self-regulatory organizations, or
for an investigation on a matter related to public safety;

(6)(A) to a consumer reporting agency in accordance with
the Fair Credit Reporting Act, or (B) from a consumer report
reported by a consumer reporting agency;

(7) in connection with a proposed or actual sale, merger,
transfer, or exchange of all or a portion of a business or oper-
ating unit if the disclosure of nonpublic personal information
concerns solely consumers of such business or unit; or

(8) to comply with Federal, State, or local laws, rules, and
other applicable legal requirements; to comply with a properly
authorized civil, criminal, or regulatory investigation or sub-
poena or summons by Federal, State, or local authorities; or to
respond to judicial process or government regulatory authori-
ties having jurisdiction over the financial institution for exam-
ination, compliance, or other purposes as authorized by law.
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SEC. 503. ø15 U.S.C. 6803¿ DISCLOSURE OF INSTITUTION PRIVACY POL-
ICY.

(a) DISCLOSURE REQUIRED.—At the time of establishing a cus-
tomer relationship with a consumer and not less than annually
during the continuation of such relationship, a financial institution
shall provide a clear and conspicuous disclosure to such consumer,
in writing or in electronic form or other form permitted by the reg-
ulations prescribed under section 504, of such financial institution’s
policies and practices with respect to—

(1) disclosing nonpublic personal information to affiliates
and nonaffiliated third parties, consistent with section 502, in-
cluding the categories of information that may be disclosed;

(2) disclosing nonpublic personal information of persons
who have ceased to be customers of the financial institution;
and

(3) protecting the nonpublic personal information of con-
sumers.

Such disclosures shall be made in accordance with the regulations
prescribed under section 504.

(b) INFORMATION TO BE INCLUDED.—The disclosure required by
subsection (a) shall include—

(1) the policies and practices of the institution with respect
to disclosing nonpublic personal information to nonaffiliated
third parties, other than agents of the institution, consistent
with section 502 of this subtitle, and including—

(A) the categories of persons to whom the information
is or may be disclosed, other than the persons to whom the
information may be provided pursuant to section 502(e);
and

(B) the policies and practices of the institution with re-
spect to disclosing of nonpublic personal information of
persons who have ceased to be customers of the financial
institution;
(2) the categories of nonpublic personal information that

are collected by the financial institution;
(3) the policies that the institution maintains to protect

the confidentiality and security of nonpublic personal informa-
tion in accordance with section 501; and

(4) the disclosures required, if any, under section
603(d)(2)(A)(iii) of the Fair Credit Reporting Act.

SEC. 504. ø15 U.S.C. 6804¿ RULEMAKING.
(a) REGULATORY AUTHORITY.—

(1) RULEMAKING.—The Federal banking agencies, the Na-
tional Credit Union Administration, the Secretary of the Treas-
ury, the Securities and Exchange Commission, and the Federal
Trade Commission shall each prescribe, after consultation as
appropriate with representatives of State insurance authorities
designated by the National Association of Insurance Commis-
sioners, such regulations as may be necessary to carry out the
purposes of this subtitle with respect to the financial institu-
tions subject to their jurisdiction under section 505.

(2) COORDINATION, CONSISTENCY, AND COMPARABILITY.—
Each of the agencies and authorities required under paragraph
(1) to prescribe regulations shall consult and coordinate with
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the other such agencies and authorities for the purposes of as-
suring, to the extent possible, that the regulations prescribed
by each such agency and authority are consistent and com-
parable with the regulations prescribed by the other such
agencies and authorities.

(3) PROCEDURES AND DEADLINE.—Such regulations shall be
prescribed in accordance with applicable requirements of title
5, United States Code, and shall be issued in final form not
later than 6 months after the date of the enactment of this Act.
(b) AUTHORITY TO GRANT EXCEPTIONS.—The regulations pre-

scribed under subsection (a) may include such additional exceptions
to subsections (a) through (d) of section 502 as are deemed con-
sistent with the purposes of this subtitle.
SEC. 505. ø15 U.S.C. 6805¿ ENFORCEMENT.

(a) IN GENERAL.—This subtitle and the regulations prescribed
thereunder shall be enforced by the Federal functional regulators,
the State insurance authorities, and the Federal Trade Commission
with respect to financial institutions and other persons subject to
their jurisdiction under applicable law, as follows:

(1) Under section 8 of the Federal Deposit Insurance Act,
in the case of—

(A) national banks, Federal branches and Federal
agencies of foreign banks, and any subsidiaries of such en-
tities (except brokers, dealers, persons providing insur-
ance, investment companies, and investment advisers), by
the Office of the Comptroller of the Currency;

(B) member banks of the Federal Reserve System
(other than national banks), branches and agencies of for-
eign banks (other than Federal branches, Federal agencies,
and insured State branches of foreign banks), commercial
lending companies owned or controlled by foreign banks,
organizations operating under section 25 or 25A of the
Federal Reserve Act, and bank holding companies and
their nonbank subsidiaries or affiliates (except brokers,
dealers, persons providing insurance, investment compa-
nies, and investment advisers), by the Board of Governors
of the Federal Reserve System;

(C) banks insured by the Federal Deposit Insurance
Corporation (other than members of the Federal Reserve
System), insured State branches of foreign banks, and any
subsidiaries of such entities (except brokers, dealers, per-
sons providing insurance, investment companies, and in-
vestment advisers), by the Board of Directors of the Fed-
eral Deposit Insurance Corporation; and

(D) savings associations the deposits of which are in-
sured by the Federal Deposit Insurance Corporation, and
any subsidiaries of such savings associations (except bro-
kers, dealers, persons providing insurance, investment
companies, and investment advisers), by the Director of
the Office of Thrift Supervision.
(2) Under the Federal Credit Union Act, by the Board of

the National Credit Union Administration with respect to any
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federally insured credit union, and any subsidiaries of such an
entity.

(3) Under the Securities Exchange Act of 1934, by the Se-
curities and Exchange Commission with respect to any broker
or dealer.

(4) Under the Investment Company Act of 1940, by the Se-
curities and Exchange Commission with respect to investment
companies.

(5) Under the Investment Advisers Act of 1940, by the Se-
curities and Exchange Commission with respect to investment
advisers registered with the Commission under such Act.

(6) Under State insurance law, in the case of any person
engaged in providing insurance, by the applicable State insur-
ance authority of the State in which the person is domiciled,
subject to section 104 of this Act.

(7) Under the Federal Trade Commission Act, by the Fed-
eral Trade Commission for any other financial institution or
other person that is not subject to the jurisdiction of any agen-
cy or authority under paragraphs (1) through (6) of this sub-
section.
(b) ENFORCEMENT OF SECTION 501.—

(1) IN GENERAL.—Except as provided in paragraph (2), the
agencies and authorities described in subsection (a) shall im-
plement the standards prescribed under section 501(b) in the
same manner, to the extent practicable, as standards pre-
scribed pursuant to section 39(a) of the Federal Deposit Insur-
ance Act are implemented pursuant to such section.

(2) EXCEPTION.—The agencies and authorities described in
paragraphs (3), (4), (5), (6), and (7) of subsection (a) shall im-
plement the standards prescribed under section 501(b) by rule
with respect to the financial institutions and other persons
subject to their respective jurisdictions under subsection (a).
(c) ABSENCE OF STATE ACTION.—If a State insurance authority

fails to adopt regulations to carry out this subtitle, such State shall
not be eligible to override, pursuant to section 47(g)(2)(B)(iii) of the
Federal Deposit Insurance Act, the insurance customer protection
regulations prescribed by a Federal banking agency under section
47(a) of such Act.

(d) DEFINITIONS.—The terms used in subsection (a)(1) that are
not defined in this subtitle or otherwise defined in section 3(s) of
the Federal Deposit Insurance Act shall have the same meaning as
given in section 1(b) of the International Banking Act of 1978.

* * * * * * *
SEC. 507. ø15 U.S.C. 6807¿ RELATION TO STATE LAWS.

(a) IN GENERAL.—This subtitle and the amendments made by
this subtitle shall not be construed as superseding, altering, or af-
fecting any statute, regulation, order, or interpretation in effect in
any State, except to the extent that such statute, regulation, order,
or interpretation is inconsistent with the provisions of this subtitle,
and then only to the extent of the inconsistency.

(b) GREATER PROTECTION UNDER STATE LAW.—For purposes of
this section, a State statute, regulation, order, or interpretation is
not inconsistent with the provisions of this subtitle if the protection
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such statute, regulation, order, or interpretation affords any person
is greater than the protection provided under this subtitle and the
amendments made by this subtitle, as determined by the Federal
Trade Commission, after consultation with the agency or authority
with jurisdiction under section 505(a) of either the person that ini-
tiated the complaint or that is the subject of the complaint, on its
own motion or upon the petition of any interested party.
SEC. 508. ø15 U.S.C. 6808¿ STUDY OF INFORMATION SHARING AMONG

FINANCIAL AFFILIATES.
(a) IN GENERAL.—The Secretary of the Treasury, in conjunction

with the Federal functional regulators and the Federal Trade Com-
mission, shall conduct a study of information sharing practices
among financial institutions and their affiliates. Such study shall
include—

(1) the purposes for the sharing of confidential customer
information with affiliates or with nonaffiliated third parties;

(2) the extent and adequacy of security protections for such
information;

(3) the potential risks for customer privacy of such sharing
of information;

(4) the potential benefits for financial institutions and af-
filiates of such sharing of information;

(5) the potential benefits for customers of such sharing of
information;

(6) the adequacy of existing laws to protect customer pri-
vacy;

(7) the adequacy of financial institution privacy policy and
privacy rights disclosure under existing law;

(8) the feasibility of different approaches, including opt-out
and opt-in, to permit customers to direct that confidential in-
formation not be shared with affiliates and nonaffiliated third
parties; and

(9) the feasibility of restricting sharing of information for
specific uses or of permitting customers to direct the uses for
which information may be shared.
(b) CONSULTATION.—The Secretary shall consult with rep-

resentatives of State insurance authorities designated by the Na-
tional Association of Insurance Commissioners, and also with fi-
nancial services industry, consumer organizations and privacy
groups, and other representatives of the general public, in formu-
lating and conducting the study required by subsection (a).

(c) REPORT.—On or before January 1, 2002, the Secretary shall
submit a report to the Congress containing the findings and conclu-
sions of the study required under subsection (a), together with such
recommendations for legislative or administrative action as may be
appropriate.
SEC. 509. ø15 U.S.C. 6809¿ DEFINITIONS.

As used in this subtitle:
(1) FEDERAL BANKING AGENCY.—The term ‘‘Federal bank-

ing agency’’ has the same meaning as given in section 3 of the
Federal Deposit Insurance Act.

(2) FEDERAL FUNCTIONAL REGULATOR.—The term ‘‘Federal
functional regulator’’ means—
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(A) the Board of Governors of the Federal Reserve Sys-
tem;

(B) the Office of the Comptroller of the Currency;
(C) the Board of Directors of the Federal Deposit In-

surance Corporation;
(D) the Director of the Office of Thrift Supervision;
(E) the National Credit Union Administration Board;

and
(F) the Securities and Exchange Commission.

(3) FINANCIAL INSTITUTION.—
(A) IN GENERAL.—The term ‘‘financial institution’’

means any institution the business of which is engaging in
financial activities as described in section 4(k) of the Bank
Holding Company Act of 1956.

(B) PERSONS SUBJECT TO CFTC REGULATION.—Notwith-
standing subparagraph (A), the term ‘‘financial institution’’
does not include any person or entity with respect to any
financial activity that is subject to the jurisdiction of the
Commodity Futures Trading Commission under the Com-
modity Exchange Act.

(C) FARM CREDIT INSTITUTIONS.—Notwithstanding sub-
paragraph (A), the term ‘‘financial institution’’ does not in-
clude the Federal Agricultural Mortgage Corporation or
any entity chartered and operating under the Farm Credit
Act of 1971.

(D) OTHER SECONDARY MARKET INSTITUTIONS.—Not-
withstanding subparagraph (A), the term ‘‘financial insti-
tution’’ does not include institutions chartered by Congress
specifically to engage in transactions described in section
502(e)(1)(C), as long as such institutions do not sell or
transfer nonpublic personal information to a nonaffiliated
third party.
(4) NONPUBLIC PERSONAL INFORMATION.—

(A) The term ‘‘nonpublic personal information’’ means
personally identifiable financial information—

(i) provided by a consumer to a financial institu-
tion;

(ii) resulting from any transaction with the con-
sumer or any service performed for the consumer; or

(iii) otherwise obtained by the financial institu-
tion.
(B) Such term does not include publicly available in-

formation, as such term is defined by the regulations pre-
scribed under section 504.

(C) Notwithstanding subparagraph (B), such term—
(i) shall include any list, description, or other

grouping of consumers (and publicly available informa-
tion pertaining to them) that is derived using any non-
public personal information other than publicly avail-
able information; but

(ii) shall not include any list, description, or other
grouping of consumers (and publicly available informa-
tion pertaining to them) that is derived without using
any nonpublic personal information.
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(5) NONAFFILIATED THIRD PARTY.—The term ‘‘nonaffiliated
third party’’ means any entity that is not an affiliate of, or re-
lated by common ownership or affiliated by corporate control
with, the financial institution, but does not include a joint em-
ployee of such institution.

(6) AFFILIATE.—The term ‘‘affiliate’’ means any company
that controls, is controlled by, or is under common control with
another company.

(7) NECESSARY TO EFFECT, ADMINISTER, OR ENFORCE.—The
term ‘‘as necessary to effect, administer, or enforce the trans-
action’’ means—

(A) the disclosure is required, or is a usual, appro-
priate, or acceptable method, to carry out the transaction
or the product or service business of which the transaction
is a part, and record or service or maintain the consumer’s
account in the ordinary course of providing the financial
service or financial product, or to administer or service
benefits or claims relating to the transaction or the prod-
uct or service business of which it is a part, and includes—

(i) providing the consumer or the consumer’s
agent or broker with a confirmation, statement, or
other record of the transaction, or information on the
status or value of the financial service or financial
product; and

(ii) the accrual or recognition of incentives or bo-
nuses associated with the transaction that are pro-
vided by the financial institution or any other party;
(B) the disclosure is required, or is one of the lawful

or appropriate methods, to enforce the rights of the finan-
cial institution or of other persons engaged in carrying out
the financial transaction, or providing the product or serv-
ice;

(C) the disclosure is required, or is a usual, appro-
priate, or acceptable method, for insurance underwriting at
the consumer’s request or for reinsurance purposes, or for
any of the following purposes as they relate to a con-
sumer’s insurance: Account administration, reporting, in-
vestigating, or preventing fraud or material misrepresenta-
tion, processing premium payments, processing insurance
claims, administering insurance benefits (including utiliza-
tion review activities), participating in research projects, or
as otherwise required or specifically permitted by Federal
or State law; or

(D) the disclosure is required, or is a usual, appro-
priate or acceptable method, in connection with—

(i) the authorization, settlement, billing, proc-
essing, clearing, transferring, reconciling, or collection
of amounts charged, debited, or otherwise paid using
a debit, credit or other payment card, check, or ac-
count number, or by other payment means;

(ii) the transfer of receivables, accounts or inter-
ests therein; or

(iii) the audit of debit, credit or other payment in-
formation.
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(8) STATE INSURANCE AUTHORITY.—The term ‘‘State insur-
ance authority’’ means, in the case of any person engaged in
providing insurance, the State insurance authority of the State
in which the person is domiciled.

(9) CONSUMER.—The term ‘‘consumer’’ means an individual
who obtains, from a financial institution, financial products or
services which are to be used primarily for personal, family, or
household purposes, and also means the legal representative of
such an individual.

(10) JOINT AGREEMENT.—The term ‘‘joint agreement’’
means a formal written contract pursuant to which two or
more financial institutions jointly offer, endorse, or sponsor a
financial product or service, and as may be further defined in
the regulations prescribed under section 504.

(11) CUSTOMER RELATIONSHIP.—The term ‘‘time of estab-
lishing a customer relationship’’ shall be defined by the regula-
tions prescribed under section 504, and shall, in the case of a
financial institution engaged in extending credit directly to
consumers to finance purchases of goods or services, mean the
time of establishing the credit relationship with the consumer.

SEC. 510. ø15 U.S.C. 6801 nt¿ EFFECTIVE DATE.
This subtitle shall take effect 6 months after the date on which

rules are required to be prescribed under section 504(a)(3), except—
(1) to the extent that a later date is specified in the rules

prescribed under section 504; and
(2) that sections 504 and 506 shall be effective upon enact-

ment.

Subtitle B—Fraudulent Access to Financial
Information

SEC. 521. ø15 U.S.C. 6821¿ PRIVACY PROTECTION FOR CUSTOMER IN-
FORMATION OF FINANCIAL INSTITUTIONS.

(a) PROHIBITION ON OBTAINING CUSTOMER INFORMATION BY
FALSE PRETENSES.—It shall be a violation of this subtitle for any
person to obtain or attempt to obtain, or cause to be disclosed or
attempt to cause to be disclosed to any person, customer informa-
tion of a financial institution relating to another person—

(1) by making a false, fictitious, or fraudulent statement or
representation to an officer, employee, or agent of a financial
institution;

(2) by making a false, fictitious, or fraudulent statement or
representation to a customer of a financial institution; or

(3) by providing any document to an officer, employee, or
agent of a financial institution, knowing that the document is
forged, counterfeit, lost, or stolen, was fraudulently obtained,
or contains a false, fictitious, or fraudulent statement or rep-
resentation.
(b) PROHIBITION ON SOLICITATION OF A PERSON TO OBTAIN

CUSTOMER INFORMATION FROM FINANCIAL INSTITUTION UNDER
FALSE PRETENSES.—It shall be a violation of this subtitle to re-
quest a person to obtain customer information of a financial insti-
tution, knowing that the person will obtain, or attempt to obtain,
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the information from the institution in any manner described in
subsection (a).

(c) NONAPPLICABILITY TO LAW ENFORCEMENT AGENCIES.—No
provision of this section shall be construed so as to prevent any ac-
tion by a law enforcement agency, or any officer, employee, or
agent of such agency, to obtain customer information of a financial
institution in connection with the performance of the official duties
of the agency.

(d) NONAPPLICABILITY TO FINANCIAL INSTITUTIONS IN CERTAIN
CASES.—No provision of this section shall be construed so as to pre-
vent any financial institution, or any officer, employee, or agent of
a financial institution, from obtaining customer information of such
financial institution in the course of—

(1) testing the security procedures or systems of such insti-
tution for maintaining the confidentiality of customer informa-
tion;

(2) investigating allegations of misconduct or negligence on
the part of any officer, employee, or agent of the financial insti-
tution; or

(3) recovering customer information of the financial insti-
tution which was obtained or received by another person in
any manner described in subsection (a) or (b).
(e) NONAPPLICABILITY TO INSURANCE INSTITUTIONS FOR INVES-

TIGATION OF INSURANCE FRAUD.—No provision of this section shall
be construed so as to prevent any insurance institution, or any offi-
cer, employee, or agency of an insurance institution, from obtaining
information as part of an insurance investigation into criminal ac-
tivity, fraud, material misrepresentation, or material nondisclosure
that is authorized for such institution under State law, regulation,
interpretation, or order.

(f) NONAPPLICABILITY TO CERTAIN TYPES OF CUSTOMER INFOR-
MATION OF FINANCIAL INSTITUTIONS.—No provision of this section
shall be construed so as to prevent any person from obtaining cus-
tomer information of a financial institution that otherwise is avail-
able as a public record filed pursuant to the securities laws (as de-
fined in section 3(a)(47) of the Securities Exchange Act of 1934).

(g) NONAPPLICABILITY TO COLLECTION OF CHILD SUPPORT
JUDGMENTS.—No provision of this section shall be construed to pre-
vent any State-licensed private investigator, or any officer, em-
ployee, or agent of such private investigator, from obtaining cus-
tomer information of a financial institution, to the extent reason-
ably necessary to collect child support from a person adjudged to
have been delinquent in his or her obligations by a Federal or State
court, and to the extent that such action by a State-licensed private
investigator is not unlawful under any other Federal or State law
or regulation, and has been authorized by an order or judgment of
a court of competent jurisdiction.
SEC. 522. ø15 U.S.C. 6822¿ ADMINISTRATIVE ENFORCEMENT.

(a) ENFORCEMENT BY FEDERAL TRADE COMMISSION.—Except as
provided in subsection (b), compliance with this subtitle shall be
enforced by the Federal Trade Commission in the same manner
and with the same power and authority as the Commission has
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under the Fair Debt Collection Practices Act to enforce compliance
with such Act.

(b) ENFORCEMENT BY OTHER AGENCIES IN CERTAIN CASES.—
(1) IN GENERAL.—Compliance with this subtitle shall be

enforced under—
(A) section 8 of the Federal Deposit Insurance Act, in

the case of—
(i) national banks, and Federal branches and Fed-

eral agencies of foreign banks, by the Office of the
Comptroller of the Currency;

(ii) member banks of the Federal Reserve System
(other than national banks), branches and agencies of
foreign banks (other than Federal branches, Federal
agencies, and insured State branches of foreign
banks), commercial lending companies owned or con-
trolled by foreign banks, and organizations operating
under section 25 or 25A of the Federal Reserve Act, by
the Board;

(iii) banks insured by the Federal Deposit Insur-
ance Corporation (other than members of the Federal
Reserve System and national nonmember banks) and
insured State branches of foreign banks, by the Board
of Directors of the Federal Deposit Insurance Corpora-
tion; and

(iv) savings associations the deposits of which are
insured by the Federal Deposit Insurance Corporation,
by the Director of the Office of Thrift Supervision; and
(B) the Federal Credit Union Act, by the Adminis-

trator of the National Credit Union Administration with
respect to any Federal credit union.
(2) VIOLATIONS OF THIS SUBTITLE TREATED AS VIOLATIONS

OF OTHER LAWS.—For the purpose of the exercise by any agen-
cy referred to in paragraph (1) of its powers under any Act re-
ferred to in that paragraph, a violation of this subtitle shall be
deemed to be a violation of a requirement imposed under that
Act. In addition to its powers under any provision of law spe-
cifically referred to in paragraph (1), each of the agencies re-
ferred to in that paragraph may exercise, for the purpose of en-
forcing compliance with this subtitle, any other authority con-
ferred on such agency by law.

SEC. 523. ø15 U.S.C. 6823¿ CRIMINAL PENALTY.
(a) IN GENERAL.—Whoever knowingly and intentionally vio-

lates, or knowingly and intentionally attempts to violate, section
521 shall be fined in accordance with title 18, United States Code,
or imprisoned for not more than 5 years, or both.

(b) ENHANCED PENALTY FOR AGGRAVATED CASES.—Whoever
violates, or attempts to violate, section 521 while violating another
law of the United States or as part of a pattern of any illegal activ-
ity involving more than $100,000 in a 12-month period shall be
fined twice the amount provided in subsection (b)(3) or (c)(3) (as
the case may be) of section 3571 of title 18, United States Code,
imprisoned for not more than 10 years, or both.
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SEC. 524. ø15 U.S.C. 6824¿ RELATION TO STATE LAWS.
(a) IN GENERAL.—This subtitle shall not be construed as super-

seding, altering, or affecting the statutes, regulations, orders, or in-
terpretations in effect in any State, except to the extent that such
statutes, regulations, orders, or interpretations are inconsistent
with the provisions of this subtitle, and then only to the extent of
the inconsistency.

(b) GREATER PROTECTION UNDER STATE LAW.—For purposes of
this section, a State statute, regulation, order, or interpretation is
not inconsistent with the provisions of this subtitle if the protection
such statute, regulation, order, or interpretation affords any person
is greater than the protection provided under this subtitle as deter-
mined by the Federal Trade Commission, after consultation with
the agency or authority with jurisdiction under section 522 of ei-
ther the person that initiated the complaint or that is the subject
of the complaint, on its own motion or upon the petition of any in-
terested party.
SEC. 525. ø15 U.S.C. 6825¿ AGENCY GUIDANCE.

In furtherance of the objectives of this subtitle, each Federal
banking agency (as defined in section 3(z) of the Federal Deposit
Insurance Act), the National Credit Union Administration, and the
Securities and Exchange Commission or self-regulatory organiza-
tions, as appropriate, shall review regulations and guidelines appli-
cable to financial institutions under their respective jurisdictions
and shall prescribe such revisions to such regulations and guide-
lines as may be necessary to ensure that such financial institutions
have policies, procedures, and controls in place to prevent the un-
authorized disclosure of customer financial information and to
deter and detect activities proscribed under section 521.
SEC. 526. ø15 U.S.C. 6826¿ REPORTS.

(a) REPORT TO THE CONGRESS.—Before the end of the 18-month
period beginning on the date of the enactment of this Act, the
Comptroller General, in consultation with the Federal Trade Com-
mission, Federal banking agencies, the National Credit Union Ad-
ministration, the Securities and Exchange Commission, appropriate
Federal law enforcement agencies, and appropriate State insurance
regulators, shall submit to the Congress a report on the following:

(1) The efficacy and adequacy of the remedies provided in
this subtitle in addressing attempts to obtain financial infor-
mation by fraudulent means or by false pretenses.

(2) Any recommendations for additional legislative or regu-
latory action to address threats to the privacy of financial in-
formation created by attempts to obtain information by fraudu-
lent means or false pretenses.
(b) ANNUAL REPORT BY ADMINISTERING AGENCIES.—The Fed-

eral Trade Commission and the Attorney General shall submit to
Congress an annual report on number and disposition of all en-
forcement actions taken pursuant to this subtitle.
SEC. 527. ø15 U.S.C. 6827¿ DEFINITIONS.

For purposes of this subtitle, the following definitions shall
apply:

(1) CUSTOMER.—The term ‘‘customer’’ means, with respect
to a financial institution, any person (or authorized representa-
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tive of a person) to whom the financial institution provides a
product or service, including that of acting as a fiduciary.

(2) CUSTOMER INFORMATION OF A FINANCIAL INSTITUTION.—
The term ‘‘customer information of a financial institution’’
means any information maintained by or for a financial insti-
tution which is derived from the relationship between the fi-
nancial institution and a customer of the financial institution
and is identified with the customer.

(3) DOCUMENT.—The term ‘‘document’’ means any informa-
tion in any form.

(4) FINANCIAL INSTITUTION.—
(A) IN GENERAL.—The term ‘‘financial institution’’

means any institution engaged in the business of providing
financial services to customers who maintain a credit, de-
posit, trust, or other financial account or relationship with
the institution.

(B) CERTAIN FINANCIAL INSTITUTIONS SPECIFICALLY IN-
CLUDED.—The term ‘‘financial institution’’ includes any de-
pository institution (as defined in section 19(b)(1)(A) of the
Federal Reserve Act), any broker or dealer, any investment
adviser or investment company, any insurance company,
any loan or finance company, any credit card issuer or op-
erator of a credit card system, and any consumer reporting
agency that compiles and maintains files on consumers on
a nationwide basis (as defined in section 603(p) of the Con-
sumer Credit Protection Act).

(C) SECURITIES INSTITUTIONS.—For purposes of sub-
paragraph (B)—

(i) the terms ‘‘broker’’ and ‘‘dealer’’ have the same
meanings as given in section 3 of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c);

(ii) the term ‘‘investment adviser’’ has the same
meaning as given in section 202(a)(11) of the Invest-
ment Advisers Act of 1940 (15 U.S.C. 80b–2(a)); and

(iii) the term ‘‘investment company’’ has the same
meaning as given in section 3 of the Investment Com-
pany Act of 1940 (15 U.S.C. 80a–3).
(D) CERTAIN PERSONS AND ENTITIES SPECIFICALLY EX-

CLUDED.—The term ‘‘financial institution’’ does not include
any person or entity with respect to any financial activity
that is subject to the jurisdiction of the Commodity Fu-
tures Trading Commission under the Commodity Ex-
change Act and does not include the Federal Agricultural
Mortgage Corporation or any entity chartered and oper-
ating under the Farm Credit Act of 1971.

(E) FURTHER DEFINITION BY REGULATION.—The Fed-
eral Trade Commission, after consultation with Federal
banking agencies and the Securities and Exchange Com-
mission, may prescribe regulations clarifying or describing
the types of institutions which shall be treated as financial
institutions for purposes of this subtitle.

* * * * * * *
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COMMODITY FUTURES MODERNIZATION ACT OF 2000

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,
SECTION 1. ø7 U.S.C. 1 note¿ SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the ‘‘Commodity
Futures Modernization Act of 2000’’.

* * * * * * *

TITLE I—COMMODITY FUTURES
MODERNIZATION

* * * * * * *
SEC. 105. HYBRID INSTRUMENTS; SWAP TRANSACTIONS.

(a) * * *

* * * * * * *
(c) ø7 U.S.C. 2 note¿ STUDY REGARDING RETAIL SWAPS.—

(1) IN GENERAL.—The Board of Governors of the Federal
Reserve System, the Secretary of the Treasury, the Commodity
Futures Trading Commission, and the Securities and Exchange
Commission shall conduct a study of issues involving the offer-
ing of swap agreements to persons other than eligible contract
participants (as defined in section 1a of the Commodity Ex-
change Act).

(2) MATTERS TO BE ADDRESSED.—The study shall address—
(A) the potential uses of swap agreements by persons

other than eligible contract participants;
(B) the extent to which financial institutions are will-

ing to offer swap agreements to persons other than eligible
contract participants;

(C) the appropriate regulatory structure to address
customer protection issues that may arise in connection
with the offer of swap agreements to persons other than
eligible contract participants; and

(D) such other relevant matters deemed necessary or
appropriate to address.
(3) REPORT.—Before the end of the 1-year period beginning

on the date of the enactment of this Act, a report on the find-
ings and conclusions of the study required by paragraph (1)
shall be submitted to Congress, together with such rec-
ommendations for legislative action as are deemed necessary
and appropriate.

* * * * * * *
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SEC. 122. ø7 U.S.C. 1 note¿ RULE OF CONSTRUCTION.
Except as expressly provided in this Act or an amendment

made by this Act, nothing in this Act or an amendment made by
this Act supersedes, affects, or otherwise limits or expands the
scope and applicability of laws governing the Securities and Ex-
change Commission.

* * * * * * *

TITLE III—LEGAL CERTAINTY FOR
SWAP AGREEMENTS

* * * * * * *
SEC. 304. ø7 U.S.C. 1 note¿ SAVINGS PROVISIONS.

Nothing in this Act or the amendments made by this Act shall
be construed as finding or implying that any swap agreement is or
is not a security for any purpose under the securities laws. Nothing
in this Act or the amendments made by this Act shall be construed
as finding or implying that any swap agreement is or is not a fu-
tures contract or commodity option for any purpose under the Com-
modity Exchange Act.

* * * * * * *

TITLE IV—REGULATORY
RESPONSIBILITY FOR BANK PRODUCTS

SEC. 401. ø7 U.S.C. 1 note¿ SHORT TITLE.
This title may be cited as the ‘‘Legal Certainty for Bank Prod-

ucts Act of 2000’’.
SEC. 402. DEFINITIONS.

(a) BANK.—In this title, the term ‘‘bank’’ means—
(1) any depository institution (as defined in section 3(c) of

the Federal Deposit Insurance Act);
(2) any foreign bank or branch or agency of a foreign bank

(each as defined in section 1(b) of the International Banking
Act of 1978);

(3) any Federal or State credit union (as defined in section
101 of the Federal Credit Union Act);

(4) any corporation organized under section 25A of the
Federal Reserve Act;

(5) any corporation operating under section 25 of the Fed-
eral Reserve Act;

(6) any trust company; or
(7) any subsidiary of any entity described in paragraph (1)

through (6) of this subsection, if the subsidiary is regulated as
if the subsidiary were part of the entity and is not a broker or
dealer (as such terms are defined in section 3 of the Securities
Exchange Act of 1934) or a futures commission merchant (as
defined in section 1a(20) of the Commodity Exchange Act).
(b) IDENTIFIED BANKING PRODUCT.—In this title, the term

‘‘identified banking product’’ shall have the same meaning as in
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paragraphs (1) through (5) of section 206(a) of the Gramm-Leach-
Bliley Act, except that in applying such section for purposes of this
title—

(1) the term ‘‘bank’’ shall have the meaning given in sub-
section (a) of this section; and

(2) the term ‘‘qualified investor’’ means eligible contract
participant (as defined in section 1a(12) of the Commodity Ex-
change Act, as in effect on the date of the enactment of the
Commodity Futures Modernization Act of 2000).
(c) HYBRID INSTRUMENT.—In this title, the term ‘‘hybrid instru-

ment’’ means an identified banking product not excluded by section
403 of this Act, offered by a bank, having one or more payments
indexed to the value, level, or rate of, or providing for the delivery
of, one or more commodities (as defined in section 1a(4) of the Com-
modity Exchange Act).

(d) COVERED SWAP AGREEMENT.—In this title, the term ‘‘cov-
ered swap agreement’’ means a swap agreement (as defined in sec-
tion 206(b) of the Gramm-Leach-Bliley Act), including a credit or
equity swap, based on a commodity other than an agricultural com-
modity enumerated in section 1a(4) of the Commodity Exchange
Act if—

(1) the swap agreement—
(A) is entered into only between persons that are eligi-

ble contract participants (as defined in section 1a(12) of
the Commodity Exchange Act, as in effect on the date of
the enactment of the Commodity Futures Modernization
Act of 2000) at the time the persons enter into the swap
agreement; and

(B) is not entered into or executed on a trading facility
(as defined in section 1a(33) of the Commodity Exchange
Act); or
(2) the swap agreement—

(A) is entered into or executed on an electronic trading
facility (as defined in section 1a(10) of the Commodity Ex-
change Act);

(B) is entered into on a principal-to-principal basis be-
tween parties trading for their own accounts or as de-
scribed in section 1a(12)(B)(ii) of the Commodity Exchange
Act;

(C) is entered into only between persons that are eligi-
ble contract participants as described in subparagraph (A),
(B)(ii), or (C) of section 1a(12) of the Commodity Exchange
Act, as in effect on the date of the enactment of the Com-
modity Futures Modernization Act of 2000, at the time the
persons enter into the swap agreement; and

(D) is an agreement, contract or transaction in an ex-
cluded commodity (as defined in section 1a(13) of the Com-
modity Exchange Act).

SEC. 403. ø7 U.S.C. 27a¿ EXCLUSION OF IDENTIFIED BANKING PROD-
UCTS COMMONLY OFFERED ON OR BEFORE DECEMBER 5,
2000.

No provision of the Commodity Exchange Act shall apply to,
and the Commodity Futures Trading Commission shall not exercise
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regulatory authority with respect to, an identified banking product
if—

(1) an appropriate banking agency certifies that the prod-
uct has been commonly offered, entered into, or provided in the
United States by any bank on or before December 5, 2000,
under applicable banking law; and

(2) the product was not prohibited by the Commodity Ex-
change Act and not regulated by the Commodity Futures Trad-
ing Commission as a contract of sale of a commodity for future
delivery (or an option on such a contract) or an option on a
commodity, on or before December 5, 2000.

SEC. 404. ø7 U.S.C. 27b¿ EXCLUSION OF CERTAIN IDENTIFIED BANKING
PRODUCTS OFFERED BY BANKS AFTER DECEMBER 5, 2000.

No provision of the Commodity Exchange Act shall apply to,
and the Commodity Futures Trading Commission shall not exercise
regulatory authority with respect to, an identified banking product
which had not been commonly offered, entered into, or provided in
the United States by any bank on or before December 5, 2000,
under applicable banking law if—

(1) the product has no payment indexed to the value, level,
or rate of, and does not provide for the delivery of, any com-
modity (as defined in section 1a(4) of the Commodity Exchange
Act); or

(2) the product or commodity is otherwise excluded from
the Commodity Exchange Act.

SEC. 405. ø7 U.S.C. 27c¿ EXCLUSION OF CERTAIN OTHER IDENTIFIED
BANKING PRODUCTS.

(a) IN GENERAL.—No provision of the Commodity Exchange Act
shall apply to, and the Commodity Futures Trading Commission
shall not exercise regulatory authority with respect to, a banking
product if the product is a hybrid instrument that is predominantly
a banking product under the predominance test set forth in sub-
section (b).

(b) PREDOMINANCE TEST.—A hybrid instrument shall be con-
sidered to be predominantly a banking product for purposes of this
section if—

(1) the issuer of the hybrid instrument receives payment
in full of the purchase price of the hybrid instrument substan-
tially contemporaneously with delivery of the hybrid instru-
ment;

(2) the purchaser or holder of the hybrid instrument is not
required to make under the terms of the instrument, or any
arrangement referred to in the instrument, any payment to the
issuer in addition to the purchase price referred to in para-
graph (1), whether as margin, settlement payment, or other-
wise during the life of the hybrid instrument or at maturity;

(3) the issuer of the hybrid instrument is not subject by
the terms of the instrument to mark-to-market margining
requirements; and

(4) the hybrid instrument is not marketed as a contract of
sale of a commodity for future delivery (or option on such a
contract) subject to the Commodity Exchange Act.
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(c) MARK-TO-MARKET MARGINING REQUIREMENT.—For purposes
of subsection (b)(3), mark-to-market margining requirements shall
not include the obligation of an issuer of a secured debt instrument
to increase the amount of collateral held in pledge for the benefit
of the purchaser of the secured debt instrument to secure the
repayment obligations of the issuer under the secured debt instru-
ment.
SEC. 406. ø7 U.S.C. 27d¿ ADMINISTRATION OF THE PREDOMINANCE

TEST.
(a) IN GENERAL.—No provision of the Commodity Exchange Act

shall apply to, and the Commodity Futures Trading Commission
shall not regulate, a hybrid instrument, unless the Commission
determines, by or under a rule issued in accordance with this sec-
tion, that—

(1) the action is necessary and appropriate in the public in-
terest;

(2) the action is consistent with the Commodity Exchange
Act and the purposes of the Commodity Exchange Act; and

(3) the hybrid instrument is not predominantly a banking
product under the predominance test set forth in section 405(b)
of this Act.
(b) CONSULTATION.—Before commencing a rulemaking or mak-

ing a determination pursuant to a rule issued under this title, the
Commodity Futures Trading Commission shall consult with and
seek the concurrence of the Board of Governors of the Federal Re-
serve System concerning—

(1) the nature of the hybrid instrument; and
(2) the history, purpose, extent, and appropriateness of the

regulation of the hybrid instrument under the Commodity Ex-
change Act and under appropriate banking laws.
(c) OBJECTION TO COMMISSION REGULATION.—

(1) FILING OF PETITION FOR REVIEW.—The Board of Gov-
ernors of the Federal Reserve System may obtain review of any
rule or determination referred to in subsection (a) in the
United States Court of Appeals for the District of Columbia
Circuit by filing in the court, not later than 60 days after the
date of publication of the rule or determination, a written peti-
tion requesting that the rule or determination be set aside.
Any proceeding to challenge any such rule or determination
shall be expedited by the court.

(2) TRANSMITTAL OF PETITION AND RECORD.—A copy of a
petition described in paragraph (1) shall be transmitted as
soon as possible by the Clerk of the court to an officer or em-
ployee of the Commodity Futures Trading Commission des-
ignated for that purpose. Upon receipt of the petition, the Com-
mission shall file with the court the rule or determination
under review and any documents referred to therein, and any
other relevant materials prescribed by the court.

(3) EXCLUSIVE JURISDICTION.—On the date of the filing of
a petition under paragraph (1), the court shall have jurisdic-
tion, which shall become exclusive on the filing of the mate-
rials set forth in paragraph (2), to affirm and enforce or to set
aside the rule or determination at issue.



610Sec. 408 COMMODITY FUTURES MODERNIZATION ACT OF 2000

(4) STANDARD OF REVIEW.—The court shall determine to af-
firm and enforce or set aside a rule or determination of the
Commodity Futures Trading Commission under this section,
based on the determination of the court as to whether—

(A) the subject product is predominantly a banking
product; and

(B) making the provision or provisions of the Com-
modity Exchange Act at issue applicable to the subject in-
strument is appropriate in light of the history, purpose,
and extent of regulation under such Act, this title, and
under the appropriate banking laws, giving deference nei-
ther to the views of the Commodity Futures Trading Com-
mission nor the Board of Governors of the Federal Reserve
System.
(5) JUDICIAL STAY.—The filing of a petition by the Board

pursuant to paragraph (1) shall operate as a judicial stay, until
the date on which the determination of the court is final (in-
cluding any appeal of the determination).

(6) OTHER AUTHORITY TO CHALLENGE.—Any aggrieved
party may seek judicial review pursuant to section 6(c) of the
Commodity Exchange Act of a determination or rulemaking by
the Commodity Futures Trading Commission under this sec-
tion.

SEC. 407. ø7 U.S.C. 27e¿ EXCLUSION OF COVERED SWAP AGREEMENTS.
No provision of the Commodity Exchange Act (other than sec-

tion 5b of such Act with respect to the clearing of covered swap
agreements) shall apply to, and the Commodity Futures Trading
Commission shall not exercise regulatory authority with respect to,
a covered swap agreement offered, entered into, or provided by a
bank.
SEC. 408. ø7 U.S.C. 27f¿ CONTRACT ENFORCEMENT.

(a) HYBRID INSTRUMENTS.—No hybrid instrument shall be void,
voidable, or unenforceable, and no party to a hybrid instrument
shall be entitled to rescind, or recover any payment made with re-
spect to, a hybrid instrument under any provision of Federal or
State law, based solely on the failure of the hybrid instrument to
satisfy the predominance test set forth in section 405(b) of this Act
or to comply with the terms or conditions of an exemption or exclu-
sion from any provision of the Commodity Exchange Act or any
regulation of the Commodity Futures Trading Commission.

(b) COVERED SWAP AGREEMENTS.—No covered swap agreement
shall be void, voidable, or unenforceable, and no party to a covered
swap agreement shall be entitled to rescind, or recover any pay-
ment made with respect to, a covered swap agreement under any
provision of Federal or State law, based solely on the failure of the
covered swap agreement to comply with the terms or conditions of
an exemption or exclusion from any provision of the Commodity
Exchange Act or any regulation of the Commodity Futures Trading
Commission.

(c) PREEMPTION.—This title shall supersede and preempt the
application of any State or local law that prohibits or regulates
gaming or the operation of bucket shops (other than antifraud pro-
visions of general applicability) in the case of—
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(1) a hybrid instrument that is predominantly a banking
product; or

(2) a covered swap agreement.
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SECTION 8 OF THE MARKET REFORM ACT OF 1990

(References in brackets ø ¿ are to title 15, United States Code)

SEC. 8. REPORTS TO CONGRESS.
(a) ø78b note¿ INTERMARKET COORDINATION.—The Secretary of

the Treasury, the Chairman of the Board of Governors of the Fed-
eral Reserve System, the Chairman of the Securities and Exchange
Commission, and the Chairman of the Commodity Futures Trading
Commission, shall report to the Congress not later than May 31,
1991, and annually thereafter until May 31, 1995, on the following:

(1) the efforts their respective agencies have made relating
to the coordination of regulatory activities to ensure the integ-
rity and competitiveness of United States financial markets;

(2) the efforts their respective agencies have made to for-
mulate coordinated mechanisms across marketplaces to protect
the payments and market systems during market emergencies;

(3) the views of their respective agencies with respect to
the adequacy of margin levels and use of leverage by market
participants; and

(4) such other issues and concerns relating to the sound-
ness, stability, and integrity of domestic and international cap-
ital markets as may be appropriate.

The agencies shall cooperate in the development of their reports,
and prior to submitting its report to Congress, each agency shall
provide copies to the other agencies.

(b) ø78q–1 note¿ CLEARANCE AND SETTLEMENT.—The Securi-
ties and Exchange Commission, in consultation with the Com-
modity Futures Trading Commission, the Board of Governors of the
Federal Reserve System, and other relevant regulatory authorities,
shall examine progress toward establishing linked or coordinated
facilities for clearance and settlement of transactions in securities,
securities options, contracts of sale for future delivery and options
thereon, and commodity options, and shall submit to the Commit-
tees on Energy and Commerce and Agriculture of the House of
Representatives and the Committees on Banking, Housing, and
Urban Affairs and Agriculture, Nutrition, and Forestry of the Sen-
ate, not later than 2 years from the date of enactment of this sec-
tion, a report detailing and evaluating such progress.
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PENNY STOCK REFORM ACT OF 1990

(Title V of the Securities Enforcement Remedies and Penny Stock
Reform Act of 1990 (P.L. 101–429), October 15, 1990, 104 Stat. 951)

(References in brackets ø ¿ are to title 15, United States Code)

TITLE V—PENNY STOCK REFORM

* * * * * * *
SEC. 504. ø78o note¿ EXPANSION OF SECTION 15(b) SANCTION AUTHOR-

ITY WITH RESPECT TO PENNY STOCKS.
(a)* * *
(b) RECOMMENDATIONS.—Within 6 months after the date of

enactment of this Act, the Securities and Exchange Commission
shall submit to each House of the Congress such recommendations
as the Commission considers appropriate with respect to further
revision of section 15(b)(6) of the Securities Exchange Act of 1934
(15 U.S.C. 78o(b)(6)). In preparing such recommendations, the
Commission shall consider the desirability and effect of expanding
the applicability of such section to any promoter, finder, consultant,
agent or other person who engages in activities with a broker,
dealer, or issuer for purposes of the issuance of or trading in, or
inducing or attempting to induce the purchase or sale of, any secu-
rity (and not just penny stock).

* * * * * * *
SEC. 510. ø78s note¿ REVIEW OF REGULATORY STRUCTURES AND PRO-

CEDURES.
(a) REVIEW REQUIRED.—The Comptroller General, in consulta-

tion with the Securities and Exchange Commission, shall conduct
a review of the rules, procedures, facilities, and oversight and
enforcement activities of self-regulatory organizations under the
Securities Exchange Act of 1934 with respect to penny stocks
(within the meaning of section 3(a)(51) of such Act). Such review
shall include an analysis of—

(1) the resources devoted by self-regulatory organizations
to the detection, investigation, prosecution, and correction of
fraud and abuse in the trading of such penny stocks;

(2) the methods and techniques used, and alternative
methods which may be used, in those oversight and enforce-
ment activities, including methods and techniques involving co-
ordinated oversight and enforcement activities with other Fed-
eral and State authorities;

(3) the adequacy of the rules, procedures, and facilities of
such self-regulatory organizations for the prevention of exces-
sive spreads and markups, unscrupulous sales practices, and
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other conduct inconsistent with high standards of commercial
honor and just and equitable principles of trade;

(4) any obstacles to or limitations on the authority of self-
regulatory organizations that impair the conduct of those over-
sight and enforcement activities;

(5) the adequacy of current listing and maintenance
requirements and procedures and the potential for erosion of
such requirements and procedures due to issuer avoidance of
penny stock designation and regulation; and

(6) such other matters as the Comptroller General con-
siders necessary or appropriate.
(b) REPORT.—Within one year after the date of enactment of

this Act, the Comptroller General shall submit a report on the re-
view required by subsection (a). Such report shall include, in addi-
tion to a statement of findings with respect to each matter de-
scribed in paragraphs (1) through (6) of such subsection, such rec-
ommendations as the Comptroller General considers appropriate
with respect to legislative or administrative changes.
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TITLE 5, UNITED STATES CODE
* * * * * * *

PART I—THE AGENCIES GENERALLY

* * * * * * *

CHAPTER 5—ADMINISTRATIVE
* * * * * * *

SUBCHAPTER II—ADMINISTRATIVE PROCEDURE

§ 551. Definitions
For the purpose of this subchapter—

(1) ‘‘agency’’ means each authority of the Government of
the United States, whether or not it is within or subject to re-
view by another agency, but does not include—

(A) the Congress;
(B) the courts of the United States;
(C) the governments of the territories or possessions of

the United States;
(D) the government of the District of Columbia;

or except as to the requirements of section 552 of this
title—

(E) agencies composed of representatives of the parties
or of representatives of organizations of the parties to the
disputes determined by them;

(F) courts martial and military commissions;
(G) military authority exercised in the field in time of

war or in occupied territory; or
(H) functions conferred by sections 1738, 1739, 1743,

and 1744 of title 12; chapter 2 of title 41; subchapter II of
chapter 471 of title 49; or sections 1884, 1891–1902, and
former section 1641(b)(2), of title 50, appendix;
(2) ‘‘person’’ includes an individual, partnership, corpora-

tion, association, or public or private organization other than
an agency;

(3) ‘‘party’’ includes a person or agency named or admitted
as a party, or properly seeking and entitled as of right to be
admitted as a party, in an agency proceeding, and a person or
agency admitted by an agency as a party for limited purposes;

(4) ‘‘rule’’ means the whole or a part of an agency state-
ment of general or particular applicability and future effect de-
signed to implement, interpret, or prescribe law or policy or de-
scribing the organization, procedure, or practice requirements
of an agency and includes the approval or prescription for the
future of rates, wages, corporate or financial structures or reor-
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ganizations thereof, prices, facilities, appliances, services or
allowances therefor or of valuations, costs, or accounting, or
practices bearing on any of the foregoing;

(5) ‘‘rule making’’ means agency process for formulating,
amending, or repealing a rule;

(6) ‘‘order’’ means the whole or a part of a final disposition,
whether affirmative, negative, injunctive, or declaratory in
form, of an agency in a matter other than rule making but in-
cluding licensing;

(7) ‘‘adjudication’’ means agency process for the formula-
tion of an order;

(8) ‘‘license’’ includes the whole or a part of an agency per-
mit, certificate, approval, registration, charter, membership,
statutory exemption or other form of permission;

(9) ‘‘licensing’’ includes agency process respecting the
grant, renewal, denial, revocation, suspension, annulment,
withdrawal, limitation, amendment, modification, or condi-
tioning of a license;

(10) ‘‘sanction’’ includes the whole or a part of an agency—
(A) prohibition, requirement, limitation, or other con-

dition affecting the freedom of a person;
(B) withholding of relief;
(C) imposition of penalty or fine;
(D) destruction, taking, seizure, or withholding of

property;
(E) assessment of damages, reimbursement, restitu-

tion, compensation, costs, charges, or fees;
(F) requirement, revocation, or suspension of a license;

or
(G) taking other compulsory or restrictive action;

(11) ‘‘relief’’ includes the whole or a part of an agency—
(A) grant of money, assistance, license, authority,

exemption, exception, privilege, or remedy;
(B) recognition of a claim, right, immunity, privilege,

exemption, or exception; or
(C) taking of other action on the application or petition

of, and beneficial to, a person;
(12) ‘‘agency proceeding’’ means an agency process as de-

fined by paragraphs (5), (7), and (9) of this section;
(13) ‘‘agency action’’ includes the whole or a part of an

agency rule, order, license, sanction, relief, or the equivalent or
denial thereof, or failure to act; and

(14) ‘‘ex parte communication’’ means an oral or written
communication not on the public record with respect to which
reasonable prior notice to all parties is not given, but it shall
not include requests for status reports on any matter or pro-
ceeding covered by this subchapter.

§ 552. Public information; agency rules, opinions, orders,
records, and proceedings

(a) Each agency shall make available to the public information
as follows:

(1) Each agency shall separately state and currently publish in
the Federal Register for the guidance of the public—
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(A) descriptions of its central and field organization and
the established places at which, the employees (and in the case
of a uniformed service, the members) from whom, and the
methods whereby, the public may obtain information, make
submittals or requests, or obtain decisions;

(B) statements of the general course and method by which
its functions are channeled and determined, including the na-
ture and requirements of all formal and informal procedures
available;

(C) rules of procedure, descriptions of forms available or
the places at which forms may be obtained, and instructions as
to the scope and contents of all papers, reports, or examina-
tions;

(D) substantive rules of general applicability adopted as
authorized by law, and statements of general policy or
interpretations of general applicability formulated and adopted
by the agency; and

(E) each amendment, revision, or repeal of the foregoing.
Except to the extent that a person has actual and timely notice of
the terms thereof, a person may not in any manner be required to
resort to, or be adversely affected by, a matter required to be pub-
lished in the Federal Register and not so published. For the pur-
pose of this paragraph, matter reasonably available to the class of
persons affected thereby is deemed published in the Federal Reg-
ister when incorporated by reference therein with the approval of
the Director of the Federal Register.

(2) Each agency, in accordance with published rules, shall
make available for public inspection and copying—

(A) final opinions, including concurring and dissenting
opinions, as well as orders, made in the adjudication of cases;

(B) those statements of policy and interpretations which
have been adopted by the agency and are not published in the
Federal Register;

(C) administrative staff manuals and instructions to staff
that affect a member of the public;

(D) copies of all records, regardless of form or format,
which have been released to any person under paragraph (3)
and which, because of the nature of their subject matter, the
agency determines have become or are likely to become the
subject of subsequent requests for substantially the same
records; and

(E) a general index of the records referred to under sub-
paragraph (D);

unless the materials are promptly published and copies offered for
sale. For records created on or after November 1, 1996, within one
year after such date, each agency shall make such records avail-
able, including by computer telecommunications or, if computer
telecommunications means have not been established by the
agency, by other electronic means. To the extent required to pre-
vent a clearly unwarranted invasion of personal privacy, an agency
may delete identifying details when it makes available or publishes
an opinion, statement of policy, interpretation, staff manual,
instruction, or copies of records referred to in subparagraph (D).
However, in each case the justification for the deletion shall be ex-
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plained fully in writing, and the extent of such deletion shall be in-
dicated on the portion of the record which is made available or pub-
lished, unless including that indication would harm an interest pro-
tected by the exemption in subsection (b) under which the deletion
is made. If technically feasible, the extent of the deletion shall be
indicated at the place in the record where the deletion was made.
Each agency shall also maintain and make available for public
inspection and copying current indexes providing identifying infor-
mation for the public as to any matter issued, adopted, or promul-
gated after July 4, 1967, and required by this paragraph to be
made available or published. Each agency shall promptly publish,
quarterly or more frequently, and distribute (by sale or otherwise)
copies of each index or supplements thereto unless it determines by
order published in the Federal Register that the publication would
be unnecessary and impracticable, in which case the agency shall
nonetheless provide copies of such index on request at a cost not
to exceed the direct cost of duplication. Each agency shall make the
index referred to in subparagraph (E) available by computer tele-
communications by December 31, 1999. A final order, opinion,
statement of policy, interpretation, or staff manual or instruction
that affects a member of the public may be relied on, used, or cited
as precedent by an agency against a party other than an agency
only if—

(i) it has been indexed and either made available or pub-
lished as provided by this paragraph; or

(ii) the party has actual and timely notice of the terms
thereof.
(3)(A) Except with respect to the records made available under

paragraphs (1) and (2) of this subsection, each agency, upon any re-
quest for records which (i) reasonably describes such records and
(ii) is made in accordance with published rules stating the time,
place, fees (if any), and procedures to be followed, shall make the
records promptly available to any person.

(B) In making any record available to a person under this
paragraph, an agency shall provide the record in any form or for-
mat requested by the person if the record is readily reproducible
by the agency in that form or format. Each agency shall make rea-
sonable efforts to maintain its records in forms or formats that are
reproducible for purposes of this section.

(C) In responding under this paragraph to a request for
records, an agency shall make reasonable efforts to search for the
records in electronic form or format, except when such efforts
would significantly interfere with the operation of the agency’s
automated information system.

(D) For purposes of this paragraph, the term ‘‘search’’ means
to review, manually or by automated means, agency records for the
purpose of locating those records which are responsive to a request.

(4)(A)(i) In order to carry out the provisions of this section,
each agency shall promulgate regulations, pursuant to notice and
receipt of public comment, specifying the schedule of fees applicable
to the processing of requests under this section and establishing
procedures and guidelines for determining when such fees should
be waived or reduced. Such schedule shall conform to the guide-
lines which shall be promulgated, pursuant to notice and receipt of
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public comment, by the Director of the Office of Management and
Budget and which shall provide for a uniform schedule of fees for
all agencies.

(ii) Such agency regulations shall provide that—
(I) fees shall be limited to reasonable standard charges for

document search, duplication, and review, when records are re-
quested for commercial use;

(II) fees shall be limited to reasonable standard charges for
document duplication when records are not sought for commer-
cial use and the request is made by an educational or non-
commercial scientific institution, whose purpose is scholarly or
scientific research; or a representative of the news media; and

(III) for any request not described in (I) or (II), fees shall
be limited to reasonable standard charges for document search
and duplication.
(iii) Documents shall be furnished without any charge or at a

charge reduced below the fees established under clause (ii) if disclo-
sure of the information is in the public interest because it is likely
to contribute significantly to public understanding of the operations
or activities of the government and is not primarily in the commer-
cial interest of the requester.

(iv) Fee schedules shall provide for the recovery of only the di-
rect costs of search, duplication, or review. Review costs shall in-
clude only the direct costs incurred during the initial examination
of a document for the purposes of determining whether the docu-
ments must be disclosed under this section and for the purposes of
withholding any portions exempt from disclosure under this sec-
tion. Review costs may not include any costs incurred in resolving
issues of law or policy that may be raised in the course of proc-
essing a request under this section. No fee may be charged by any
agency under this section—

(I) if the costs of routine collection and processing of the
fee are likely to equal or exceed the amount of the fee; or

(II) for any request described in clause (ii) (II) or (III) of
this subparagraph for the first two hours of search time or for
the first one hundred pages of duplication.
(v) No agency may require advance payment of any fee unless

the requester has previously failed to pay fees in a timely fashion,
or the agency has determined that the fee will exceed $250.

(vi) Nothing in this subparagraph shall supersede fees charge-
able under a statute specifically providing for setting the level of
fees for particular types of records.

(vii) In any action by a requester regarding the waiver of fees
under this section, the court shall determine the matter de novo:
Provided, That the court’s review of the matter shall be limited to
the record before the agency.

(B) On complaint, the district court of the United States in the
district in which the complainant resides, or has his principal place
of business, or in which the agency records are situated, or in the
District of Columbia, has jurisdiction to enjoin the agency from
withholding agency records and to order the production of any
agency records improperly withheld from the complainant. In such
a case the court shall determine the matter de novo, and may ex-
amine the contents of such agency records in camera to determine
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whether such records or any part thereof shall be withheld under
any of the exemptions set forth in subsection (b) of this section, and
the burden is on the agency to sustain its action. In addition to any
other matters to which a court accords substantial weight, a court
shall accord substantial weight to an affidavit of an agency con-
cerning the agency’s determination as to technical feasibility under
paragraph (2)(C) and subsection (b) and reproducibility under para-
graph (3)(B).

(C) Notwithstanding any other provision of law, the defendant
shall serve an answer or otherwise plead to any complaint made
under this subsection within thirty days after service upon the
defendant of the pleading in which such complaint is made, unless
the court otherwise directs for good cause shown.

(D) [Repealed.]
(E) The court may assess against the United States reasonable

attorney fees and other litigation costs reasonably incurred in any
case under this section in which the complainant has substantially
prevailed.

(F) Whenever the court orders the production of any agency
records improperly withheld from the complainant and assesses
against the United States reasonable attorney fees and other litiga-
tion costs, and the court additionally issues a written finding that
the circumstances surrounding the withholding raise questions
whether agency personnel acted arbitrarily or capriciously with re-
spect to the withholding, the Special Counsel shall promptly ini-
tiate a proceeding to determine whether disciplinary action is war-
ranted against the officer or employee who was primarily respon-
sible for the withholding. The Special Counsel, after investigation
and consideration of the evidence submitted, shall submit his find-
ings and recommendations to the administrative authority of the
agency concerned and shall send copies of the findings and rec-
ommendations to the officer or employee or his representative. The
administrative authority shall take the corrective action that the
Special Counsel recommends.

(G) In the event of noncompliance with the order of the court,
the district court may punish for contempt the responsible em-
ployee, and in the case of a uniformed service, the responsible
member.

(5) Each agency having more than one member shall maintain
and make available for public inspection a record of the final votes
of each member in every agency proceeding.

(6)(A) Each agency, upon any request for records made under
paragraph (1), (2), or (3) of this subsection, shall—

(i) determine within 20 days (excepting Saturdays, Sun-
days, and legal public holidays) after the receipt of any such
request whether to comply with such request and shall imme-
diately notify the person making such request of such deter-
mination and the reasons therefor, and of the right of such per-
son to appeal to the head of the agency any adverse determina-
tion; and

(ii) make a determination with respect to any appeal
within twenty days (excepting Saturdays, Sundays, and legal
public holidays) after the receipt of such appeal. If on appeal
the denial of the request for records is in whole or in part
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upheld, the agency shall notify the person making such request
of the provisions for judicial review of that determination
under paragraph (4) of this subsection.
(B)(i) In unusual circumstances as specified in this subpara-

graph, the time limits prescribed in either clause (i) or clause (ii)
of subparagraph (A) may be extended by written notice to the per-
son making such request setting forth the unusual circumstances
for such extension and the date on which a determination is ex-
pected to be dispatched. No such notice shall specify a date that
would result in an extension for more than ten working days, ex-
cept as provided in clause (ii) of this subparagraph.

(ii) With respect to a request for which a written notice under
clause (i) extends the time limits prescribed under clause (i) of sub-
paragraph (A), the agency shall notify the person making the re-
quest if the request cannot be processed within the time limit
specified in that clause and shall provide the person an opportunity
to limit the scope of the request so that it may be processed within
that time limit or an opportunity to arrange with the agency an
alternative time frame for processing the request or a modified re-
quest. Refusal by the person to reasonably modify the request or
arrange such an alternative time frame shall be considered as a
factor in determining whether exceptional circumstances exist for
purposes of subparagraph (C).

(iii) As used in this subparagraph, ‘‘unusual circumstances’’
means, but only to the extent reasonably necessary to the proper
processing of the particular requests—

(I) the need to search for and collect the requested records
from field facilities or other establishments that are separate
from the office processing the request;

(II) the need to search for, collect, and appropriately exam-
ine a voluminous amount of separate and distinct records
which are demanded in a single request; or

(III) the need for consultation, which shall be conducted
with all practicable speed, with another agency having a sub-
stantial interest in the determination of the request or among
two or more components of the agency having substantial sub-
ject-matter interest therein.
(iv) Each agency may promulgate regulations, pursuant to no-

tice and receipt of public comment, providing for the aggregation
of certain requests by the same requestor, or by a group of reques-
tors acting in concert, if the agency reasonably believes that such
requests actually constitute a single request, which would other-
wise satisfy the unusual circumstances specified in this subpara-
graph, and the requests involve clearly related matters. Multiple
requests involving unrelated matters shall not be aggregated.

(C)(i) Any person making a request to any agency for records
under paragraph (1), (2), or (3) of this subsection shall be deemed
to have exhausted his administrative remedies with respect to such
request if the agency fails to comply with the applicable time limit
provisions of this paragraph. If the Government can show excep-
tional circumstances exist and that the agency is exercising due
diligence in responding to the request, the court may retain juris-
diction and allow the agency additional time to complete its review
of the records. Upon any determination by an agency to comply
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with a request for records, the records shall be made promptly
available to such person making such request. Any notification of
denial of any request for records under this subsection shall set
forth the names and titles or positions of each person responsible
for the denial of such request.

(ii) For purposes of this subparagraph, the term ‘‘exceptional
circumstances’’ does not include a delay that results from a predict-
able agency workload of requests under this section, unless the
agency demonstrates reasonable progress in reducing its backlog of
pending requests.

(iii) Refusal by a person to reasonably modify the scope of a re-
quest or arrange an alternative time frame for processing a request
(or a modified request) under clause (ii) after being given an oppor-
tunity to do so by the agency to whom the person made the request
shall be considered as a factor in determining whether exceptional
circumstances exist for purposes of this subparagraph.

(D)(i) Each agency may promulgate regulations, pursuant to
notice and receipt of public comment, providing for multitrack proc-
essing of requests for records based on the amount of work or time
(or both) involved in processing requests.

(ii) Regulations under this subparagraph may provide a person
making a request that does not qualify for the fastest multitrack
processing an opportunity to limit the scope of the request in order
to qualify for faster processing.

(iii) This subparagraph shall not be considered to affect the
requirement under subparagraph (C) to exercise due diligence.

(E)(i) Each agency shall promulgate regulations, pursuant to
notice and receipt of public comment, providing for expedited proc-
essing of requests for records—

(I) in cases in which the person requesting the records
demonstrates a compelling need; and

(II) in other cases determined by the agency.
(ii) Notwithstanding clause (i), regulations under this subpara-

graph must ensure—
(I) that a determination of whether to provide expedited

processing shall be made, and notice of the determination shall
be provided to the person making the request, within 10 days
after the date of the request; and

(II) expeditious consideration of administrative appeals of
such determinations of whether to provide expedited proc-
essing.
(iii) An agency shall process as soon as practicable any request

for records to which the agency has granted expedited processing
under this subparagraph. Agency action to deny or affirm denial of
a request for expedited processing pursuant to this subparagraph,
and failure by an agency to respond in a timely manner to such a
request shall be subject to judicial review under paragraph (4), ex-
cept that the judicial review shall be based on the record before the
agency at the time of the determination.

(iv) A district court of the United States shall not have juris-
diction to review an agency denial of expedited processing of a re-
quest for records after the agency has provided a complete response
to the request.
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(v) For purposes of this subparagraph, the term ‘‘compelling
need’’ means—

(I) that a failure to obtain requested records on an expe-
dited basis under this paragraph could reasonably be expected
to pose an imminent threat to the life or physical safety of an
individual; or

(II) with respect to a request made by a person primarily
engaged in disseminating information, urgency to inform the
public concerning actual or alleged Federal Government activ-
ity.
(vi) A demonstration of a compelling need by a person making

a request for expedited processing shall be made by a statement
certified by such person to be true and correct to the best of such
person’s knowledge and belief.

(F) In denying a request for records, in whole or in part, an
agency shall make a reasonable effort to estimate the volume of
any requested matter the provision of which is denied, and shall
provide any such estimate to the person making the request, unless
providing such estimate would harm an interest protected by the
exemption in subsection (b) pursuant to which the denial is made.

(b) This section does not apply to matters that are—
(1)(A) specifically authorized under criteria established by

an Executive order to be kept secret in the interest of national
defense or foreign policy and (B) are in fact properly classified
pursuant to such Executive order;

(2) related solely to the internal personnel rules and prac-
tices of an agency;

(3) specifically exempted from disclosure by statute (other
than section 552b of this title), provided that such statute (A)
requires that the matters be withheld from the public in such
a manner as to leave no discretion on the issue, or (B) estab-
lishes particular criteria for withholding or refers to particular
types of matters to be withheld;

(4) trade secrets and commercial or financial information
obtained from a person and privileged or confidential;

(5) inter-agency or intra-agency memorandums or letters
which would not be available by law to a party other than an
agency in litigation with the agency;

(6) personnel and medical files and similar files the disclo-
sure of which would constitute a clearly unwarranted invasion
of personal privacy;

(7) records or information compiled for law enforcement
purposes, but only to the extent that the production of such
law enforcement records or information (A) could reasonably be
expected to interfere with enforcement proceedings, (B) would
deprive a person of a right to a fair trial or an impartial adju-
dication, (C) could reasonably be expected to constitute an un-
warranted invasion of personal privacy, (D) could reasonably
be expected to disclose the identity of a confidential source, in-
cluding a State, local, or foreign agency or authority or any pri-
vate institution which furnished information on a confidential
basis, and, in the case of a record or information compiled by
criminal law enforcement authority in the course of a criminal
investigation or by an agency conducting a lawful national
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security intelligence investigation, information furnished by a
confidential source, (E) would disclose techniques and proce-
dures for law enforcement investigations or prosecutions, or
would disclose guidelines for law enforcement investigations or
prosecutions if such disclosure could reasonably be expected to
risk circumvention of the law, or (F) could reasonably be ex-
pected to endanger the life or physical safety of any individual;

(8) contained in or related to examination, operating, or
condition reports prepared by, on behalf of, or for the use of an
agency responsible for the regulation or supervision of financial
institutions; or

(9) geological and geophysical information and data, in-
cluding maps, concerning wells.

Any reasonably segregable portion of a record shall be provided to
any person requesting such record after deletion of the portions
which are exempt under this subsection. The amount of informa-
tion deleted shall be indicated on the released portion of the record,
unless including that indication would harm an interest protected
by the exemption in this subsection under which the deletion is
made. If technically feasible, the amount of the information deleted
shall be indicated at the place in the record where such deletion
is made.

(c)(1) Whenever a request is made which involves access to
records described in subsection (b)(7)(A) and—

(A) the investigation or proceeding involves a possible vio-
lation of criminal law; and

(B) there is reason to believe that (i) the subject of the
investigation or proceeding is not aware of its pendency, and
(ii) disclosure of the existence of the records could reasonably
be expected to interfere with enforcement proceedings,

the agency may, during only such time as that circumstance con-
tinues, treat the records as not subject to the requirements of this
section.

(2) Whenever informant records maintained by a criminal law
enforcement agency under an informant’s name or personal identi-
fier are requested by a third party according to the informant’s
name or personal identifier, the agency may treat the records as
not subject to the requirements of this section unless the inform-
ant’s status as an informant has been officially confirmed.

(3) Whenever a request is made which involves access to
records maintained by the Federal Bureau of Investigation per-
taining to foreign intelligence or counterintelligence, or inter-
national terrorism, and the existence of the records is classified
information as provided in subsection (b)(1), the Bureau may, as
long as the existence of the records remains classified information,
treat the records as not subject to the requirements of this section.

(d) This section does not authorize withholding of information
or limit the availability of records to the public, except as specifi-
cally stated in this section. This section is not authority to withhold
information from Congress.

(e)(1) On or before February 1 of each year, each agency shall
submit to the Attorney General of the United States a report which
shall cover the preceding fiscal year and which shall include—
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(A) the number of determinations made by the agency not
to comply with requests for records made to such agency under
subsection (a) and the reasons for each such determination;

(B)(i) the number of appeals made by persons under sub-
section (a)(6), the result of such appeals, and the reason for the
action upon each appeal that results in a denial of information;
and

(ii) a complete list of all statutes that the agency relies
upon to authorize the agency to withhold information under
subsection (b)(3), a description of whether a court has upheld
the decision of the agency to withhold information under each
such statute, and a concise description of the scope of any
information withheld;

(C) the number of requests for records pending before the
agency as of September 30 of the preceding year, and the me-
dian number of days that such requests had been pending be-
fore the agency as of that date;

(D) the number of requests for records received by the
agency and the number of requests which the agency proc-
essed;

(E) the median number of days taken by the agency to
process different types of requests;

(F) the total amount of fees collected by the agency for
processing requests; and

(G) the number of full-time staff of the agency devoted to
processing requests for records under this section, and the total
amount expended by the agency for processing such requests.
(2) Each agency shall make each such report available to the

public including by computer telecommunications, or if computer
telecommunications means have not been established by the
agency, by other electronic means.

(3) The Attorney General of the United States shall make each
report which has been made available by electronic means avail-
able at a single electronic access point. The Attorney General of the
United States shall notify the Chairman and ranking minority
member of the Committee on Government Reform and Oversight of
the House of Representatives and the Chairman and ranking mi-
nority member of the Committees on Governmental Affairs and the
Judiciary of the Senate, no later than April 1 of the year in which
each such report is issued, that such reports are available by elec-
tronic means.

(4) The Attorney General of the United States, in consultation
with the Director of the Office of Management and Budget, shall
develop reporting and performance guidelines in connection with
reports required by this subsection by October 1, 1997, and may
establish additional requirements for such reports as the Attorney
General determines may be useful.

(5) The Attorney General of the United States shall submit an
annual report on or before April 1 of each calendar year which
shall include for the prior calendar year a listing of the number of
cases arising under this section, the exemption involved in each
case, the disposition of such case, and the cost, fees, and penalties
assessed under subparagraphs (E), (F), and (G) of subsection (a)(4).
Such report shall also include a description of the efforts under-
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1 Reference probably should be to ‘‘552(f)’’. Section 1802(b) of P.L. 99–570 (100 Stat. 3207–49)
redesignated subsection (e) of section 552 as (f).

taken by the Department of Justice to encourage agency compli-
ance with this section.

(f) For purposes of this section, the term—
(1) ‘‘agency’’ as defined in section 551(1) of this title in-

cludes any executive department, military department, Govern-
ment corporation, Government controlled corporation, or other
establishment in the executive branch of the Government (in-
cluding the Executive Office of the President), or any inde-
pendent regulatory agency; and

(2) ‘‘record’’ and any other term used in this section in ref-
erence to information includes any information that would be
an agency record subject to the requirements of this section
when maintained by an agency in any format, including an
electronic format.
(g) The head of each agency shall prepare and make publicly

available upon request, reference material or a guide for requesting
records or information from the agency, subject to the exemptions
in subsection (b), including—

(1) an index of all major information systems of the
agency;

(2) a description of major information and record locator
systems maintained by the agency; and

(3) a handbook for obtaining various types and categories
of public information from the agency pursuant to chapter 35
of title 44, and under this section.

§ 552a. Records maintained on individuals
(a) DEFINITIONS.—For purposes of this section—

(1) the term ‘‘agency’’ means agency as defined in section
552(e) 1 of this title;

(2) the term ‘‘individual’’ means a citizen of the United
States or an alien lawfully admitted for permanent residence;

(3) the term ‘‘maintain’’ includes maintain, collect, use, or
disseminate;

(4) the term ‘‘record’’ means any item, collection, or group-
ing of information about an individual that is maintained by
an agency, including, but not limited to, his education, finan-
cial transactions, medical history, and criminal or employment
history and that contains his name, or the identifying number,
symbol, or other identifying particular assigned to the indi-
vidual, such as a finger or voice print or a photograph;

(5) the term ‘‘system of records’’ means a group of any
records under the control of any agency from which informa-
tion is retrieved by the name of the individual or by some iden-
tifying number, symbol, or other identifying particular as-
signed to the individual;

(6) the term ‘‘statistical record’’ means a record in a system
of records maintained for statistical research or reporting pur-
poses only and not used in whole or in part in making any
determination about an identifiable individual, except as pro-
vided by section 8 of title 13;
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(7) the term ‘‘routine use’’ means, with respect to the dis-
closure of a record, the use of such record for a purpose which
is compatible with the purpose for which it was collected;

(8) the term ‘‘matching program’’—
(A) means any computerized comparison of—

(i) two or more automated systems of records or a
system of records with non-Federal records for the
purpose of—

(I) establishing or verifying the eligibility of,
or continuing compliance with statutory and regu-
latory requirements by, applicants for, recipients
or beneficiaries of, participants in, or providers of
services with respect to, cash or in-kind assistance
or payments under Federal benefit programs, or

(II) recouping payments or delinquent debts
under such Federal benefit programs, or
(ii) two or more automated Federal personnel or

payroll systems of records or a system of Federal per-
sonnel or payroll records with non-Federal records,
(B) but does not include—

(i) matches performed to produce aggregate statis-
tical data without any personal identifiers;

(ii) matches performed to support any research or
statistical project, the specific data of which may not
be used to make decisions concerning the rights, bene-
fits, or privileges of specific individuals;

(iii) matches performed, by an agency (or compo-
nent thereof) which performs as its principal function
any activity pertaining to the enforcement of criminal
laws, subsequent to the initiation of a specific criminal
or civil law enforcement investigation of a named per-
son or persons for the purpose of gathering evidence
against such person or persons;

(iv) matches of tax information (I) pursuant to sec-
tion 6103(d) of the Internal Revenue Code of 1986, (II)
for purposes of tax administration as defined in sec-
tion 6103(b)(4) of such Code, (III) for the purpose of
intercepting a tax refund due an individual under au-
thority granted by section 404(e), 464, or 1137 of the
Social Security Act; or (IV) for the purpose of inter-
cepting a tax refund due an individual under any
other tax refund intercept program authorized by stat-
ute which has been determined by the Director of the
Office of Management and Budget to contain verifica-
tion, notice, and hearing requirements that are sub-
stantially similar to the procedures in section 1137 of
the Social Security Act;

(v) matches—
(I) using records predominantly relating to

Federal personnel, that are performed for routine
administrative purposes (subject to guidance pro-
vided by the Director of the Office of Management
and Budget pursuant to subsection (v)); or
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(II) conducted by an agency using only records
from systems of records maintained by that
agency;

if the purpose of the match is not to take any adverse
financial, personnel, disciplinary, or other adverse ac-
tion against Federal personnel;

(vi) matches performed for foreign counterintel-
ligence purposes or to produce background checks for
security clearances of Federal personnel or Federal
contractor personnel;

(vii) matches performed incident to a levy de-
scribed in section 6103(k)(8) of the Internal Revenue
Code of 1986; or

(viii) matches performed pursuant to section
202(x)(3) or 1611(e)(1) of the Social Security Act (42
U.S.C. 402(x)(3), 1382(e)(1));

(9) the term ‘‘recipient agency’’ means any agency, or con-
tractor thereof, receiving records contained in a system of
records from a source agency for use in a matching program;

(10) the term ‘‘non-Federal agency’’ means any State or
local government, or agency thereof, which receives records
contained in a system of records from a source agency for use
in a matching program;

(11) the term ‘‘source agency’’ means any agency which dis-
closes records contained in a system of records to be used in
a matching program, or any State or local government, or
agency thereof, which discloses records to be used in a match-
ing program;

(12) the term ‘‘Federal benefit program’’ means any pro-
gram administered or funded by the Federal Government, or
by any agent or State on behalf of the Federal Government,
providing cash or in-kind assistance in the form of payments,
grants, loans, or loan guarantees to individuals; and

(13) the term ‘‘Federal personnel’’ means officers and em-
ployees of the Government of the United States, members of
the uniformed services (including members of the Reserve
Components), individuals entitled to receive immediate or de-
ferred retirement benefits under any retirement program of the
Government of the United States (including survivor benefits).
(b) CONDITIONS OF DISCLOSURE.—No agency shall disclose any

record which is contained in a system of records by any means of
communication to any person, or to another agency, except pursu-
ant to a written request by, or with the prior written consent of,
the individual to whom the record pertains, unless disclosure of the
record would be—

(1) to those officers and employees of the agency which
maintains the record who have a need for the record in the
performance of their duties;

(2) required under section 552 of this title;
(3) for a routine use as defined in subsection (a)(7) of this

section and described under subsection (e)(4)(D) of this section;
(4) to the Bureau of the Census for purposes of planning

or carrying out a census or survey or related activity pursuant
to the provisions of title 13;
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(5) to a recipient who has provided the agency with ad-
vance adequate written assurance that the record will be used
solely as a statistical research or reporting record, and the
record is to be transferred in a form that is not individually
identifiable;

(6) to the National Archives and Records Administration
as a record which has sufficient historical or other value to
warrant its continued preservation by the United States Gov-
ernment, or for evaluation by the Archivist of the United
States or the designee of the Archivist to determine whether
the record has such value;

(7) to another agency or to an instrumentality of any gov-
ernmental jurisdiction within or under the control of the
United States for a civil or criminal law enforcement activity
if the activity is authorized by law, and if the head of the
agency or instrumentality has made a written request to the
agency which maintains the record specifying the particular
portion desired and the law enforcement activity for which the
record is sought;

(8) to a person pursuant to a showing of compelling cir-
cumstances affecting the health or safety of an individual if
upon such disclosure notification is transmitted to the last
known address of such individual;

(9) to either House of Congress, or, to the extent of matter
within its jurisdiction, any committee or subcommittee thereof,
any joint committee of Congress or subcommittee of any such
joint committee;

(10) to the Comptroller General, or any of his authorized
representatives, in the course of the performance of the duties
of the General Accounting Office;

(11) pursuant to the order of a court of competent jurisdic-
tion; and

(12) to a consumer reporting agency in accordance with
section 3711(e) of title 31.
(c) ACCOUNTING OF CERTAIN DISCLOSURES.—Each agency, with

respect to each system of records under its control shall—
(1) except for disclosures made under subsections (b)(1) or

(b)(2) of this section, keep an accurate accounting of—
(A) the date, nature, and purpose of each disclosure of

a record to any person or to another agency made under
subsection (b) of this section; and

(B) the name and address of the person or agency to
whom the disclosure is made;
(2) retain the accounting made under paragraph (1) of this

subsection for at least five years or the life of the record,
whichever is longer, after the disclosure for which the account-
ing is made;

(3) except for disclosures made under subsection (b)(7) of
this section, make the accounting made under paragraph (1) of
this subsection available to the individual named in the record
at his request; and

(4) inform any person or other agency about any correction
or notation of dispute made by the agency in accordance with
subsection (d) of this section of any record that has been dis-
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closed to the person or agency if an accounting of the disclo-
sure was made.
(d) ACCESS TO RECORDS.—Each agency that maintains a sys-

tem of records shall—
(1) upon request by any individual to gain access to his

record or to any information pertaining to him which is con-
tained in the system, permit him and upon his request, a per-
son of his own choosing to accompany him, to review the record
and have a copy made of all or any portion thereof in a form
comprehensible to him, except that the agency may require the
individual to furnish a written statement authorizing discus-
sion of that individual’s record in the accompanying person’s
presence;

(2) permit the individual to request amendment of a record
pertaining to him and—

(A) not later than 10 days (excluding Saturdays, Sun-
days, and legal public holidays) after the date of receipt of
such request, acknowledge in writing such receipt; and

(B) promptly, either—
(i) make any correction of any portion thereof

which the individual believes is not accurate, relevant,
timely, or complete; or

(ii) inform the individual of its refusal to amend
the record in accordance with his request, the reason
for the refusal, the procedures established by the
agency for the individual to request a review of that
refusal by the head of the agency or an officer des-
ignated by the head of the agency, and the name and
business address of that official;

(3) permit the individual who disagrees with the refusal of
the agency to amend his record to request a review of such re-
fusal, and not later than 30 days (excluding Saturdays, Sun-
days, and legal public holidays) from the date on which the
individual requests such review, complete such review and
make a final determination unless, for good cause shown, the
head of the agency extends such 30-day period; and if, after his
review, the reviewing official also refuses to amend the record
in accordance with the request, permit the individual to file
with the agency a concise statement setting forth the reasons
for his disagreement with the refusal of the agency, and notify
the individual of the provisions for judicial review of the re-
viewing official’s determination under subsection (g)(1)(A) of
this section;

(4) in any disclosure, containing information about which
the individual has filed a statement of disagreement, occurring
after the filing of the statement under paragraph (3) of this
subsection, clearly note any portion of the record which is dis-
puted and provide copies of the statement and, if the agency
deems it appropriate, copies of a concise statement of the rea-
sons of the agency for not making the amendments requested,
to persons or other agencies to whom the disputed record has
been disclosed; and
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(5) nothing in this section shall allow an individual access
to any information compiled in reasonable anticipation of a
civil action or proceeding.
(e) AGENCY REQUIREMENTS.—Each agency that maintains a

system of records shall—
(1) maintain in its records only such information about an

individual as is relevant and necessary to accomplish a pur-
pose of the agency required to be accomplished by statute or
by executive order of the President;

(2) collect information to the greatest extent practicable di-
rectly from the subject individual when the information may
result in adverse determinations about an individual’s rights,
benefits, and privileges under Federal programs;

(3) inform each individual whom it asks to supply informa-
tion, on the form which it uses to collect the information or on
a separate form that can be retained by the individual—

(A) the authority (whether granted by statute, or by
executive order of the President) which authorizes the
solicitation of the information and whether disclosure of
such information is mandatory or voluntary;

(B) the principal purpose or purposes for which the
information is intended to be used;

(C) the routine uses which may be made of the infor-
mation, as published pursuant to paragraph (4)(D) of this
subsection; and

(D) the effects on him, if any, of not providing all or
any part of the requested information;
(4) subject to the provisions of paragraph (11) of this sub-

section, publish in the Federal Register upon establishment or
revision a notice of the existence and character of the system
of records, which notice shall include—

(A) the name and location of the system;
(B) the categories of individuals on whom records are

maintained in the system;
(C) the categories of records maintained in the system;
(D) each routine use of the records contained in the

system, including the categories of users and the purpose
of such use;

(E) the policies and practices of the agency regarding
storage, retrievability, access controls, retention, and dis-
posal of the records;

(F) the title and business address of the agency official
who is responsible for the system of records;

(G) the agency procedures whereby an individual can
be notified at his request if the system of records contains
a record pertaining to him;

(H) the agency procedures whereby an individual can
be notified at his request how he can gain access to any
record pertaining to him contained in the system of
records, and how he can contest its content; and

(I) the categories of sources of records in the system;
(5) maintain all records which are used by the agency in

making any determination about any individual with such ac-
curacy, relevance, timeliness, and completeness as is reason-



638Sec. 552a TITLE 5, U.S.C.

ably necessary to assure fairness to the individual in the deter-
mination;

(6) prior to disseminating any record about an individual
to any person other than an agency, unless the dissemination
is made pursuant to subsection (b)(2) of this section, make rea-
sonable efforts to assure that such records are accurate, com-
plete, timely, and relevant for agency purposes;

(7) maintain no record describing how any individual exer-
cises rights guaranteed by the First Amendment unless ex-
pressly authorized by statute or by the individual about whom
the record is maintained or unless pertinent to and within the
scope of an authorized law enforcement activity;

(8) make reasonable efforts to serve notice on an individual
when any record on such individual is made available to any
person under compulsory legal process when such process be-
comes a matter of public record;

(9) establish rules of conduct for persons involved in the
design, development, operation, or maintenance of any system
of records, or in maintaining any record, and instruct each
such person with respect to such rules and the requirements
of this section, including any other rules and procedures
adopted pursuant to this section and the penalties for non-
compliance;

(10) establish appropriate administrative, technical, and
physical safeguards to insure the security and confidentiality of
records and to protect against any anticipated threats or haz-
ards to their security or integrity which could result in sub-
stantial harm, embarrassment, inconvenience, or unfairness to
any individual on whom information is maintained;

(11) at least 30 days prior to publication of information
under paragraph (4)(D) of this subsection, publish in the Fed-
eral Register notice of any new use or intended use of the
information in the system, and provide an opportunity for in-
terested persons to submit written data, views, or arguments
to the agency; and

(12) if such agency is a recipient agency or a source agency
in a matching program with a non-Federal agency, with re-
spect to any establishment or revision of a matching program,
at least 30 days prior to conducting such program, publish in
the Federal Register notice of such establishment or revision.
(f) AGENCY RULES.—In order to carry out the provisions of this

section, each agency that maintains a system of records shall pro-
mulgate rules, in accordance with the requirements (including gen-
eral notice) of section 553 of this title, which shall—

(1) establish procedures whereby an individual can be noti-
fied in response to his request if any system of records named
by the individual contains a record pertaining to him;

(2) define reasonable times, places, and requirements for
identifying an individual who requests his record or informa-
tion pertaining to him before the agency shall make the record
or information available to the individual;

(3) establish procedures for the disclosure to an individual
upon his request of his record or information pertaining to
him, including special procedure, if deemed necessary, for the
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disclosure to an individual of medical records, including psy-
chological records pertaining to him;

(4) establish procedures for reviewing a request from an
individual concerning the amendment of any record or informa-
tion pertaining to the individual, for making a determination
on the request, for an appeal within the agency of an initial
adverse agency determination, and for whatever additional
means may be necessary for each individual to be able to exer-
cise fully his rights under this section; and

(5) establish fees to be charged, if any, to any individual
for making copies of his record, excluding the cost of any
search for and review of the record.

The Office of the Federal Register shall biennially compile and pub-
lish the rules promulgated under this subsection and agency no-
tices published under subsection (e)(4) of this section in a form
available to the public at low cost.

(g)(1) CIVIL REMEDIES.—Whenever any agency—
(A) makes a determination under subsection (d)(3) of this

section not to amend an individual’s record in accordance with
his request, or fails to make such review in conformity with
that subsection;

(B) refuses to comply with an individual request under
subsection (d)(1) of this section;

(C) fails to maintain any record concerning any individual
with such accuracy, relevance, timeliness, and completeness as
is necessary to assure fairness in any determination relating to
the qualifications, character, rights, or opportunities of, or ben-
efits to the individual that may be made on the basis of such
record, and consequently a determination is made which is ad-
verse to the individual; or

(D) fails to comply with any other provision of this section,
or any rule promulgated thereunder, in such a way as to have
an adverse effect on an individual,

the individual may bring a civil action against the agency, and the
district courts of the United States shall have jurisdiction in the
matters under the provisions of this subsection.

(2)(A) In any suit brought under the provisions of subsection
(g)(1)(A) of this section, the court may order the agency to amend
the individual’s record in accordance with his request or in such
other way as the court may direct. In such a case the court shall
determine the matter de novo.

(B) The court may assess against the United States reasonable
attorney fees and other litigation costs reasonably incurred in any
case under this paragraph in which the complainant has substan-
tially prevailed.

(3)(A) In any suit brought under the provisions of subsection
(g)(1)(B) of this section, the court may enjoin the agency from with-
holding the records and order the production to the complainant of
any agency records improperly withheld from him. In such a case
the court shall determine the matter de novo, and may examine the
contents of any agency records in camera to determine whether the
records or any portion thereof may be withheld under any of the
exemptions set forth in subsection (k) of this section, and the bur-
den is on the agency to sustain its action.
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(B) The court may assess against the United States reasonable
attorney fees and other litigation costs reasonably incurred in any
case under this paragraph in which the complainant has substan-
tially prevailed.

(4) In any suit brought under the provisions of subsection
(g)(1)(C) or (D) of this section in which the court determines that
the agency acted in a manner which was intentional or willful, the
United States shall be liable to the individual in an amount equal
to the sum of—

(A) actual damages sustained by the individual as a result
of the refusal or failure, but in no case shall a person entitled
to recovery receive less than the sum of $1,000; and

(B) the costs of the action together with reasonable attor-
ney fees as determined by the court.
(5) An action to enforce any liability created under this section

may be brought in the district court of the United States in the dis-
trict in which the complainant resides, or has his principal place
of business, or in which the agency records are situated, or in the
District of Columbia, without regard to the amount in controversy,
within two years from the date on which the cause of action arises,
except that where an agency has materially and willfully misrepre-
sented any information required under this section to be disclosed
to an individual and the information so misrepresented is material
to establishment of the liability of the agency to the individual
under this section, the action may be brought at any time within
two years after discovery by the individual of the misrepresenta-
tion. Nothing in this section shall be construed to authorize any
civil action by reason of any injury sustained as the result of a dis-
closure of a record prior to September 27, 1975.

(h) RIGHTS OF LEGAL GUARDIANS.—For the purposes of this
section, the parent of any minor, or the legal guardian of any indi-
vidual who has been declared to be incompetent due to physical or
mental incapacity or age by a court of competent jurisdiction, may
act on behalf of the individual.

(i)(1) CRIMINAL PENALTIES.—Any officer or employee of an
agency, who by virtue of his employment or official position, has
possession of, or access to, agency records which contain individ-
ually identifiable information the disclosure of which is prohibited
by this section or by rules or regulations established thereunder,
and who knowing that disclosure of the specific material is so pro-
hibited, willfully discloses the material in any manner to any per-
son or agency not entitled to receive it, shall be guilty of a mis-
demeanor and fined not more than $5,000.

(2) Any officer or employee of any agency who willfully main-
tains a system of records without meeting the notice requirements
of subsection (e)(4) of this section shall be guilty of a misdemeanor
and fined not more than $5,000.

(3) Any person who knowingly and willfully requests or obtains
any record concerning an individual from an agency under false
pretenses shall be guilty of a misdemeanor and fined not more than
$5,000.

(j) GENERAL EXEMPTIONS.—The head of any agency may pro-
mulgate rules, in accordance with the requirements (including gen-
eral notice) of sections 553(b)(1), (2), and (3), (c), and (e) of this
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title, to exempt any system of records within the agency from any
part of this section except subsections (b), (c)(1) and (2), (e)(4)(A)
through (F), (e)(6), (7), (9), (10), and (11), and (i) if the system of
records is—

(1) maintained by the Central Intelligence Agency; or
(2) maintained by an agency or component thereof which

performs as its principal function any activity pertaining to the
enforcement of criminal laws, including police efforts to pre-
vent, control, or reduce crime or to apprehend criminals, and
the activities of prosecutors, courts, correctional, probation,
pardon, or parole authorities, and which consists of (A) infor-
mation compiled for the purpose of identifying individual crimi-
nal offenders and alleged offenders and consisting only of iden-
tifying data and notations of arrests, the nature and disposi-
tion of criminal charges, sentencing, confinement, release, and
parole and probation status; (B) information compiled for the
purpose of a criminal investigation, including reports of inform-
ants and investigators, and associated with an identifiable
individual; or (C) reports identifiable to an individual compiled
at any stage of the process of enforcement of the criminal laws
from arrest or indictment through release from supervision.

At the time rules are adopted under this subsection, the agency
shall include in the statement required under section 553(c) of this
title, the reasons why the system of records is to be exempted from
a provision of this section.

(k) SPECIFIC EXEMPTIONS.—The head of any agency may pro-
mulgate rules, in accordance with the requirements (including gen-
eral notice) of sections 553(b)(1), (2), and (3), (c), and (e) of this
title, to exempt any system of records within the agency from sub-
sections (c)(3), (d), (e)(1), (e)(4)(G), (H), and (I) and (f) of this section
if the system of records is—

(1) subject to the provisions of section 552(b)(1) of this
title;

(2) investigatory material compiled for law enforcement
purposes, other than material within the scope of subsection
(j)(2) of this section: Provided, however, That if any individual
is denied any right, privilege, or benefit that he would other-
wise be entitled by Federal law, or for which he would other-
wise be eligible, as a result of the maintenance of such mate-
rial, such material shall be provided to such individual, except
to the extent that the disclosure of such material would reveal
the identity of a source who furnished information to the Gov-
ernment under an express promise that the identity of the
source would be held in confidence, or, prior to the effective
date of this section, under an implied promise that the identity
of the source would be held in confidence;

(3) maintained in connection with providing protective
services to the President of the United States or other individ-
uals pursuant to section 3056 of title 18;

(4) required by statute to be maintained and used solely as
statistical records;

(5) investigatory material compiled solely for the purpose
of determining suitability, eligibility, or qualifications for Fed-
eral civilian employment, military service, Federal contracts, or
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access to classified information, but only to the extent that the
disclosure of such material would reveal the identity of a
source who furnished information to the Government under an
express promise that the identity of the source would be held
in confidence, or, prior to the effective date of this section,
under an implied promise that the identity of the source would
be held in confidence;

(6) testing or examination material used solely to deter-
mine individual qualifications for appointment or promotion in
the Federal service the disclosure of which would compromise
the objectivity or fairness of the testing or examination process;
or

(7) evaluation material used to determine potential for pro-
motion in the armed services, but only to the extent that the
disclosure of such material would reveal the identity of a
source who furnished information to the Government under an
express promise that the identity of the source would be held
in confidence, or, prior to the effective date of this section,
under an implied promise that the identity of the source would
be held in confidence.

At the time rules are adopted under this subsection, the agency
shall include in the statement required under section 553(c) of this
title, the reasons why the system of records is to be exempted from
a provision of this section.

(l)(1) ARCHIVAL RECORDS.—Each agency record which is
accepted by the Archivist of the United States for storage, proc-
essing, and servicing in accordance with section 3103 of title 44
shall, for the purposes of this section, be considered to be main-
tained by the agency which deposited the record and shall be sub-
ject to the provisions of this section. The Archivist of the United
States shall not disclose the record except to the agency which
maintains the record, or under rules established by that agency
which are not inconsistent with the provisions of this section.

(2) Each agency record pertaining to an identifiable individual
which was transferred to the National Archives of the United
States as a record which has sufficient historical or other value to
warrant its continued preservation by the United States Govern-
ment, prior to the effective date of this section, shall, for the pur-
poses of this section, be considered to be maintained by the Na-
tional Archives and shall not be subject to the provisions of this
section, except that a statement generally describing such records
(modeled after the requirements relating to records subject to sub-
sections (e)(4)(A) through (G) of this section) shall be published in
the Federal Register.

(3) Each agency record pertaining to an identifiable individual
which is transferred to the National Archives of the United States
as a record which has sufficient historical or other value to warrant
its continued preservation by the United States Government, on or
after the effective date of this section, shall, for the purposes of this
section, be considered to be maintained by the National Archives
and shall be exempt from the requirements of this section except
subsections (e)(4)(A) through (G) and (e)(9) of this section.

(m) GOVERNMENT CONTRACTORS.—(1) When an agency provides
by a contract for the operation by or on behalf of the agency of a
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system of records to accomplish an agency function, the agency
shall, consistent with its authority, cause the requirements of this
section to be applied to such system. For purposes of subsection (i)
of this section any such contractor and any employee of such con-
tractor, if such contract is agreed to on or after the effective date
of this section, shall be considered to be an employee of an agency.

(2) A consumer reporting agency to which a record is disclosed
under section 3711(e) of title 31 shall not be considered a con-
tractor for the purposes of this section.

(n) MAILING LISTS.—An individual’s name and address may not
be sold or rented by an agency unless such action is specifically
authorized by law. This provision shall not be construed to require
the withholding of names and addresses otherwise permitted to be
made public.

(o) MATCHING AGREEMENTS.—(1) No record which is contained
in a system of records may be disclosed to a recipient agency or
non-Federal agency for use in a computer matching program except
pursuant to a written agreement between the source agency and
the recipient agency or non-Federal agency specifying—

(A) the purpose and legal authority for conducting the pro-
gram;

(B) the justification for the program and the anticipated
results, including a specific estimate of any savings;

(C) a description of the records that will be matched, in-
cluding each data element that will be used, the approximate
number of records that will be matched, and the projected
starting and completion dates of the matching program;

(D) procedures for providing individualized notice at the
time of application, and notice periodically thereafter as di-
rected by the Data Integrity Board of such agency (subject to
guidance provided by the Director of the Office of Management
and Budget pursuant to subsection (v)), to—

(i) applicants for and recipients of financed assistance
or payments under Federal benefit programs, and

(ii) applicants for and holders of positions as Federal
personnel,

that any information provided by such applicants, recipients,
holders, and individuals may be subject to verification through
matching programs;

(E) procedures for verifying information produced in such
matching program as required by subsection (p);

(F) procedures for the retention and timely destruction of
identifiable records created by a recipient agency or non-Fed-
eral agency in such matching program;

(G) procedures for ensuring the administrative, technical,
and physical security of the records matched and the results of
such programs;

(H) prohibitions on duplication and redisclosure of records
provided by the source agency within or outside the recipient
agency or the non-Federal agency, except where required by
law or essential to the conduct of the matching program;

(I) procedures governing the use by a recipient agency or
non-Federal agency of records provided in a matching program
by a source agency, including procedures governing return of
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the records to the source agency or destruction of records used
in such program;

(J) information on assessments that have been made on
the accuracy of the records that will be used in such matching
program; and

(K) that the Comptroller General may have access to all
records of a recipient agency or a non-Federal agency that the
Comptroller General deems necessary in order to monitor or
verify compliance with the agreement.
(2)(A) A copy of each agreement entered into pursuant to para-

graph (1) shall—
(i) be transmitted to the Committee on Governmental Af-

fairs of the Senate and the Committee on Government Oper-
ations of the House of Representatives; and

(ii) be available upon request to the public.
(B) No such agreement shall be effective until 30 days after the

date on which such a copy is transmitted pursuant to subpara-
graph (A)(i).

(C) Such an agreement shall remain in effect only for such pe-
riod, not to exceed 18 months, as the Data Integrity Board of the
agency determines is appropriate in light of the purposes, and
length of time necessary for the conduct, of the matching program.

(D) Within 3 months prior to the expiration of such an agree-
ment pursuant to subparagraph (C), the Data Integrity Board of
the agency may, without additional review, renew the matching
agreement for a current, ongoing matching program for not more
than one additional year if—

(i) such program will be conducted without any change;
and

(ii) each party to the agreement certifies to the Board in
writing that the program has been conducted in compliance
with the agreement.
(p) VERIFICATION AND OPPORTUNITY TO CONTEST FINDINGS.—

(1) In order to protect any individual whose records are used in a
matching program, no recipient agency, non-Federal agency, or
source agency may suspend, terminate, reduce, or make a final de-
nial of any financial assistance or payment under a Federal benefit
program to such individual, or take other adverse action against
such individual, as a result of information produced by such match-
ing program, until—

(A)(i) the agency has independently verified the informa-
tion; or

(ii) the Data Integrity Board of the agency, or in the case
of a non-Federal agency the Data Integrity Board of the source
agency, determines in accordance with guidance issued by the
Director of the Office of Management and Budget that—

(I) the information is limited to identification and
amount of benefits paid by the source agency under a Fed-
eral benefit program; and

(II) there is a high degree of confidence that the infor-
mation provided to the recipient agency is accurate;
(B) the individual receives a notice from the agency con-

taining a statement of its findings and informing the indi-
vidual of the opportunity to contest such findings; and
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(C)(i) the expiration of any time period established for the
program by statue or regulation for the individual to respond
to that notice; or

(ii) in the case of a program for which no such period is
established, the end of the 30-day period beginning on the date
on which notice under subparagraph (B) is mailed or otherwise
provided to the individual.
(2) Independent verification referred to in paragraph (1) re-

quires investigation and confirmation of specific information relat-
ing to an individual that is used as a basis for an adverse action
against the individual, including where applicable investigation
and confirmation of—

(A) the amount of any asset or income involved;
(B) whether such individual actually has or had access to

such asset or income for such individual’s own use; and
(C) the period or periods when the individual actually had

such asset or income.
(3) Notwithstanding paragraph (1), an agency may take any

appropriate action otherwise prohibited by such paragraph if the
agency determines that the public health or public safety may be
adversely affected or significantly threatened during any notice pe-
riod required by such paragraph.

(q) SANCTIONS.—(1) Notwithstanding any other provision of
law, no source agency may disclose any record with is contained in
a system of records to a recipient agency or non-Federal agency for
a matching program if such source agency has reason to believe
that the requirements of subsection (p), or any matching agreement
entered into pursuant to subsection (o), or both, are not being met
by such recipient agency.

(2) No source agency may renew a matching agreement
unless—

(A) the recipient agency or non-Federal agency has cer-
tified that it has complied with the provisions of that agree-
ment; and

(B) the source agency has no reason to believe that the cer-
tification is inaccurate.
(r) REPORT ON NEW SYSTEMS AND MATCHING PROGRAMS.—

Each agency that proposes to establish or make a significant
change in a system of records or a matching program shall provide
adequate advance notice of any such proposal (in duplicate) to the
Committee on Government Operations of the House of Representa-
tives, the Committee on Governmental Affairs of the Senate, and
the Office of Management and Budget in order to permit an evalua-
tion of the probable or potential effect of such proposal on the pri-
vacy or other rights of individuals.

(s) BIENNIAL REPORT.—The President shall biennially submit
to the Speaker of the House of Representatives and the President
pro tempore of the Senate a report—

(1) describing the actions of the Director of the Office of
Management and Budget pursuant to section 6 of the Privacy
Act of 1974 during the preceding 2 years;

(2) describing the exercise of individual rights of access
and amendment under this section during such years;
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(3) identifying changes in or additions to systems of
records;

(4) containing such other information concerning adminis-
tration of this section as may be necessary or useful to the
Congress in reviewing the effectiveness of this section in car-
rying out the purposes of the Privacy Act of 1974.
(t)(1) EFFECT OF OTHER LAWS.—No agency shall rely on any

exemption contained in section 552 of this title to withhold from an
individual any record which is otherwise accessible to such indi-
vidual under the provisions of this section.

(2) No agency shall rely on any exemption in this section to
withhold from an individual any record which is otherwise acces-
sible to such individual under the provisions of section 552 of this
title.

(u) DATA INTEGRITY BOARDS.—(1) Every agency conducting or
participating in a matching program shall establish a Data Integ-
rity Board to oversee and coordinate among the various compo-
nents of such agency the agency’s implementation of this section.

(2) Each Data Integrity Board shall consist of senior officials
designated by the head of the agency, and shall include any senior
official designated by the head of the agency as responsible for im-
plementation of this section, and the inspector general of the
agency, if any. The inspector general shall not serve as chairman
of the Data Integrity Board.

(3) Each Data Integrity Board—
(A) shall review, approve, and maintain all written agree-

ments for receipt or disclosure of agency records for matching
programs to ensure compliance with subsection (o), and all rel-
evant statutes, regulations, and guidelines;

(B) shall review all matching programs in which the
agency has participated during the year, either as a source
agency or recipient agency, determine compliance with applica-
ble laws, regulations, guidelines, and agency agreements, and
assess the costs and benefits of such programs;

(C) shall review all recurring matching programs in which
the agency has participated during the year, either as a source
agency or recipient agency, for continued justification for such
disclosures;

(D) shall compile an annual report, which shall be sub-
mitted to the head of the agency and the Office of Management
and Budget and made available to the public on request, de-
scribing the matching activities of the agency, including—

(i) matching programs in which the agency has partici-
pated as a source agency or recipient agency;

(ii) matching agreements proposed under subsection
(o) that were disapproved by the Board;

(iii) any changes in membership to structure of the
Board in the preceding year;

(iv) the reasons for any waiver of the requirement in
paragraph (4) of this section for completion and submission
of a cost-benefit analysis prior to the approval of a match-
ing program;



647 Sec. 552aTITLE 5, U.S.C.

(v) any violations of matching agreements that have
been alleged or identified and any corrective action taken;
and

(vi) any other information required by the Director of
the Office of Management and Budget to be included in
such report;
(E) shall serve as a clearinghouse for receiving and pro-

viding information on the accuracy, completeness, and reli-
ability of records used in matching programs;

(F) shall provide interpretation and guidance to agency
components and personnel on the requirements of this section
for matching programs;

(G) shall review agency recordkeeping and disposal policies
and practices for matching programs to assure compliance with
this section; and

(H) may review and report on any agency matching activi-
ties that are not matching programs.
(4)(A) Except as provided in subparagraphs (B) and (C), a Data

Integrity Board shall not approve any written agreement for a
matching program unless the agency has completed and submitted
to such Board a cost-benefit analysis of the proposed program and
such analysis demonstrates that the program is likely to be cost
effective.

(B) The Board may waive the requirements of subparagraph
(A) of this paragraph if it determines in writing, in accordance with
guidelines prescribed by the Director of the Office of Management
and Budget, that a cost-benefit analysis is not required.

(C) A cost-benefit analysis shall not be required under sub-
paragraph (A) prior to the initial approval of a written agreement
for a matching program that is specifically required by statute. Any
subsequent written agreement for such a program shall not be ap-
proved by the Data Integrity Board unless the agency has sub-
mitted a cost-benefit analysis of the program as conducted under
the preceding approval of such agreement.

(5)(A) If a matching agreement is disapproved by a Data Integ-
rity Board, any party to such agreement may appeal the dis-
approval to the Director of the Office of Management and Budget.
Timely notice of the filing of such an appeal shall be provided by
the Director of the Office of Management and Budget to the Com-
mittee on Governmental Affairs of the Senate and the Committee
on Government Operations of the House of Representatives.

(B) The Director of the Office of Management and Budget may
approve a matching agreement notwithstanding the disapproval of
a Data Integrity Board if the Director determines that—

(i) the matching program will be consistent with all appli-
cable legal, regulatory, and policy requirements;

(ii) there is adequate evidence that the matching agree-
ment will be cost-effective; and

(iii) the matching program is in the public interest.
(C) The decision of the Director to approve a matching agree-

ment shall not take effect until 30 days after it is reported to com-
mittees described in subparagraph (A).

(D) If the Data Integrity Board and the Director of the Office
of Management and Budget disapprove a matching program pro-
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posed by the inspector general of an agency, the inspector general
may report the disapproval to the head of the agency and to the
Congress.

(6) In the reports required by paragraph (3)(D), agency match-
ing activities that are not matching programs may be reported on
an aggregate basis, if and to the extent necessary to protect ongo-
ing law enforcement or counterintelligence investigations.

(v) OFFICE OF MANAGEMENT AND BUDGET RESPONSIBILITIES.—
The Director of the Office of Management and Budget shall—

(1) develop and, after notice and opportunity for public
comment, prescribe guidelines and regulations for the use of
agencies in implementing the provisions of this section; and

(2) provide continuing assistance to an oversight of the im-
plementation of this section by agencies.

§ 552b. Open meetings
(a) For purposes of this section—

(1) the term ‘‘agency’’ means any agency, as defined in sec-
tion 552(e) of this title, headed by a collegial body composed of
two or more individual members, a majority of whom are ap-
pointed to such position by the President with the advice and
consent of the Senate, and any subdivision thereof authorized
to act on behalf of the agency;

(2) the term ‘‘meeting’’ means the deliberations of at least
the number of individual agency members required to take ac-
tion on behalf of the agency where such deliberations deter-
mine or result in the joint conduct or disposition of official
agency business, but does not include deliberations required or
permitted by subsection (d) or (e); and

(3) the term ‘‘member’’ means an individual who belongs to
a collegial body heading an agency.
(b) Members shall not jointly conduct or dispose of agency busi-

ness other than in accordance with this section. Except as provided
in subsection (c), every portion of every meeting of an agency shall
be open to public observation.

(c) Except in a case where the agency finds that the public in-
terest requires otherwise, the second sentence of subsection (b)
shall not apply to any portion of an agency meeting, and the
requirements of subsections (d) and (e) shall not apply to any infor-
mation pertaining to such meeting otherwise required by this sec-
tion to be disclosed to the public, where the agency properly deter-
mines that such portion or portions of its meeting or the disclosure
of such information is likely to—

(1) disclose matters that are (A) specifically authorized
under criteria established by an Executive order to be kept se-
cret in the interests of national defense or foreign policy and
(B) in fact properly classified pursuant to such Executive order;

(2) relate solely to the internal personnel rules and prac-
tices of an agency;

(3) disclose matters specifically exempted from disclosure
by statute (other than section 552 of this title), provided that
such statute (A) requires that the matters be withheld from
the public in such a manner as to leave no discretion on the
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issue, or (B) establishes particular criteria for withholding or
refers to particular types of matters to be withheld;

(4) disclose trade secrets and commercial or financial infor-
mation obtained from a person and privileged or confidential;

(5) involve accusing any person of a crime, or formally cen-
suring any person;

(6) disclose information of a personal nature where disclo-
sure would constitute a clearly unwarranted invasion of per-
sonal privacy;

(7) disclose investigatory records compiled for law enforce-
ment purposes, or information which if written would be con-
tained in such records, but only to the extent that the produc-
tion of such records or information would (A) interfere with
enforcement proceedings, (B) deprive a person of a right to a
fair trial or an impartial adjudication, (C) constitute an unwar-
ranted invasion of personal privacy, (D) disclose the identity of
a confidential source and, in the case of a record compiled by
a criminal law enforcement authority in the course of a crimi-
nal investigation, or by an agency conducting a lawful national
security intelligence investigation, confidential information fur-
nished only by the confidential source, (E) disclose investiga-
tive techniques and procedures, or (F) endanger the life or
physical safety of law enforcement personnel;

(8) disclose information contained in or related to examina-
tion, operating, or condition reports prepared by, on behalf of,
or for the use of an agency responsible for the regulation or
supervision of financial institutions;

(9) disclose information the premature disclosure of which
would—

(A) in the case of an agency which regulates cur-
rencies, securities, commodities, or financial institutions,
be likely to (i) lead to significant financial speculation in
currencies, securities, or commodities, or (ii) significantly
endanger the stability of any financial institution; or

(B) in the case of any agency, be likely to significantly
frustrate implementation of a proposed agency action,

except that subparagraph (B) shall not apply in any instance
where the agency has already disclosed to the public the con-
tent or nature of its proposed action, or where the agency is
required by law to make such disclosure on its own initiative
prior to taking final agency action on such proposal; or

(10) specifically concern the agency’s issuance of a sub-
pena, or the agency’s participation in a civil action or pro-
ceeding, an action in a foreign court or international tribunal,
or an arbitration, or the initiation, conduct, or disposition by
the agency of a particular case of formal agency adjudication
pursuant to the procedures in section 554 of this title or other-
wise involving a determination on the record after opportunity
for a hearing.
(d)(1) Action under subsection (c) shall be taken only when a

majority of the entire membership of the agency (as defined in sub-
section (a)(1)) votes to take such action. A separate vote of the
agency members shall be taken with respect to each agency meet-
ing a portion or portions of which are proposed to be closed to the
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public pursuant to subsection (c), or with respect to any informa-
tion which is proposed to be withheld under subsection (c). A single
vote may be taken with respect to a series of meetings, a portion
or portions of which are proposed to be closed to the public, or with
respect to any information concerning such series of meetings, so
long as each meeting in such series involves the same particular
matters and is scheduled to be held no more than thirty days after
the initial meeting in such series. The vote of each agency member
participating in such vote shall be recorded and no proxies shall be
allowed.

(2) Whenever any person whose interests may be directly af-
fected by a portion of a meeting requests that the agency close such
portion to the public for any of the reasons referred to in paragraph
(5), (6), or (7) of subsection (c), the agency, upon request of any one
of its members, shall vote by recorded vote whether to close such
meeting.

(3) Within one day of any vote taken pursuant to paragraph (1)
or (2), the agency shall make publicly available a written copy of
such vote reflecting the vote of each member on the question. If a
portion of a meeting is to be closed to the public, the agency shall,
within one day of the vote taken pursuant to paragraph (1) or (2)
of this subsection, make publicly available a full written expla-
nation of its action closing the portion together with a list of all
persons expected to attend the meeting and their affiliation.

(4) Any agency, a majority of whose meetings may properly be
closed to the public pursuant to paragraph (4), (8), (9)(A), or (10)
of subsection (c), or any combination thereof, may provide by regu-
lation for the closing of such meetings or portions thereof in the
event that a majority of the members of the agency votes by re-
corded vote at the beginning of such meeting, or portion thereof, to
close the exempt portion or portions of the meeting, and a copy of
such vote, reflecting the vote of each member on the question, is
made available to the public. The provisions of paragraphs (1), (2),
and (3) of this subsection and subsection (e) shall not apply to any
portion of a meeting to which such regulations apply: Provided,
That the agency shall, except to the extent that such information
is exempt from disclosure under the provisions of subsection (c),
provide the public with public announcement of the time, place,
and subject matter of the meeting and of each portion thereof at
the earliest practicable time.

(e)(1) In the case of each meeting, the agency shall make public
announcement, at least one week before the meeting, of the time,
place, and subject matter of the meeting, whether it is to be open
or closed to the public, and the name and phone number of the offi-
cial designated by the agency to respond to requests for informa-
tion about the meeting. Such announcement shall be made unless
a majority of the members of the agency determines by a recorded
vote that agency business requires that such meeting be called at
an earlier date, in which case the agency shall make public
announcement of the time, place, and subject matter of such meet-
ing, and whether open or closed to the public, at the earliest prac-
ticable time.

(2) The time or place of a meeting may be changed following
the public announcement required by paragraph (1) only if the
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agency publicly announces such change at the earliest practicable
time. The subject matter of a meeting, or the determination of the
agency to open or close a meeting, or portion of a meeting, to the
public, may be changed following the public announcement re-
quired by this subsection only if (A) a majority of the entire mem-
bership of the agency determines by a recorded vote that agency
business so requires and that no earlier announcement of the
change was possible, and (B) the agency publicly announces such
change and the vote of each member upon such change at the ear-
liest practicable time.

(3) Immediately following each public announcement required
by this subsection, notice of the time, place, and subject matter of
a meeting, whether the meeting is open or closed, any change in
one of the preceding, and the name and phone number of the offi-
cial designated by the agency to respond to requests for informa-
tion about the meeting, shall also be submitted for publication in
the Federal Register.

(f)(1) For every meeting closed pursuant to paragraphs (1)
through (10) of subsection (c), the General Counsel or chief legal of-
ficer of the agency shall publicly certify that, in his or her opinion,
the meeting may be closed to the public and shall state each rel-
evant exemptive provision. A copy of such certification, together
with a statement from the presiding officer of the meeting setting
forth the time and place of the meeting, and the persons present,
shall be retained by the agency. The agency shall maintain a com-
plete transcript or electronic recording adequate to record fully the
proceedings of each meeting, or portion of a meeting, closed to the
public, except that in the case of a meeting, or portion of a meeting,
closed to the public pursuant to paragraph (8), (9)(A), or (10) of
subsection (c), the agency shall maintain either such a transcript
or recording, or a set of minutes. Such minutes shall fully and
clearly describe all matters discussed and shall provide a full and
accurate summary of any actions taken, and the reasons therefor,
including a description of each of the views expressed on any item
and the record of any rollcall vote (reflecting the vote of each mem-
ber on the question). All documents considered in connection with
any action shall be identified in such minutes.

(2) The agency shall make promptly available to the public, in
a place easily accessible to the public, the transcript, electronic re-
cording, or minutes (as required by paragraph (1)) of the discussion
of any item on the agenda, or of any item of the testimony of any
witness received at the meeting, except for such item or items of
such discussion or testimony as the agency determines to contain
information which may be withheld under subsection (c). Copies of
such transcript, or minutes, or a transcription of such recording
disclosing the identity of each speaker, shall be furnished to any
person at the actual cost of duplication or transcription. The agency
shall maintain a complete verbatim copy of the transcript, a com-
plete copy of the minutes, or a complete electronic recording of each
meeting, or portion of a meeting, closed to the public, for a period
of at least two years after such meeting, or until one year after the
conclusion of any agency proceeding with respect to which the
meeting or portion was held, whichever occurs later.
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(g) Each agency subject to the requirements of this section
shall, within 180 days after the date of enactment of this section,
following consultation with the Office of the Chairman of the
Administrative Conference of the United States and published no-
tice in the Federal Register of at least thirty days and opportunity
for written comment by any person, promulgate regulations to im-
plement the requirements of subsections (b) through (f) of this sec-
tion. Any person may bring a proceeding in the United States Dis-
trict Court for the District of Columbia to require an agency to pro-
mulgate such regulations if such agency has not promulgated such
regulations within the time period specified herein. Subject to any
limitations of time provided by law, any person may bring a pro-
ceeding in the United States Court of Appeals for the District of
Columbia to set aside agency regulations issued pursuant to this
subsection that are not in accord with the requirements of sub-
sections (b) through (f) of this section and to require the promulga-
tion of regulations that are in accord with such subsections.

(h)(1) The district courts of the United States shall have juris-
diction to enforce the requirements of subsections (b) through (f) of
this section by declaratory judgment, injunctive relief, or other re-
lief as may be appropriate. Such actions may be brought by any
person against an agency prior to, or within sixty days after, the
meeting out of which the violation of this section arises, except that
if public announcement of such meeting is not initially provided by
the agency in accordance with the requirements of this section,
such action may be instituted pursuant to this section at any time
prior to sixty days after any public announcement of such meeting.
Such actions may be brought in the district court of the United
States for the district in which the agency meeting is held or in
which the agency in question has its headquarters, or in the Dis-
trict Court for the District of Columbia. In such actions a defendant
shall serve his answer within thirty days after the service of the
complaint. The burden is on the defendant to sustain his action. In
deciding such cases the court may examine in camera any portion
of the transcript, electronic recording, or minutes of a meeting
closed to the public, and may take such additional evidence as it
deems necessary. The court, having due regard for orderly adminis-
tration and the public interest, as well as the interests of the par-
ties, may grant such equitable relief as it deems appropriate, in-
cluding granting an injunction against future violations of this sec-
tion or ordering the agency to make available to the public such
portion of the transcript, recording, or minutes of a meeting as is
not authorized to be withheld under subsection (c) of this section.

(2) Any Federal court otherwise authorized by law to review
agency action may, at the application of any person properly par-
ticipating in the proceeding pursuant to other applicable law, in-
quire into violations by the agency of the requirements of this sec-
tion and afford such relief as it deems appropriate. Nothing in this
section authorizes any Federal court having jurisdiction solely on
the basis of paragraph (1) to set aside, enjoin, or invalidate any
agency action (other than an action to close a meeting or to with-
hold information under this section) taken or discussed at any
agency meeting out of which the violation of this section arose.
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(i) The court may assess against any party reasonable attorney
fees and other litigation costs reasonably incurred by any other
party who substantially prevails in any action brought in accord-
ance with the provisions of subsection (g) or (h) of this section, ex-
cept that costs may be assessed against the plaintiff only where the
court finds that the suit was initiated by the plaintiff primarily for
frivolous or dilatory purposes. In the case of assessment of costs
against an agency, the costs may be assessed by the court against
the United States.

(j) Each agency subject to the requirements of this section shall
annually report to the Congress regarding the following:

(1) The changes in the policies and procedures of the
agency under this section that have occurred during the pre-
ceding 1-year period.

(2) A tabulation of the number of meetings held, the
exemptions applied to close meetings, and the days of public
notice provided to close meetings.

(3) A brief description of litigation or formal complaints
concerning the implementation of this section by the agency.

(4) A brief explanation of any changes in law that have af-
fected the responsibilities of the agency under this section.
(k) Nothing herein expands or limits the present rights of any

person under section 552 of this title, except that the exemptions
set forth in subsection (c) of this section shall govern in the case
of any request made pursuant to section 552 to copy or inspect the
transcripts, recordings, or minutes described in subsection (f) of
this section. The requirements of chapter 33 of title 44, United
States Code, shall not apply to the transcripts, recordings, and
minutes described in subsection (f) of this section.

(l) This section does not constitute authority to withhold any
information from Congress, and does not authorize the closing of
any agency meeting or portion thereof required by any other provi-
sion of law to be open.

(m) Nothing in this section authorizes any agency to withhold
from any individual any record, including transcripts, recordings,
or minutes required by this section, which is otherwise accessible
to such individual under section 552a of this title.

§ 553. Rule making
(a) This section applies, according to the provisions thereof, ex-

cept to the extent that there is involved—
(1) a military or foreign affairs function of the United

States; or
(2) a matter relating to agency management or personnel

or to public property, loans, grants, benefits, or contracts.
(b) General notice of proposed rule making shall be published

in the Federal Register, unless persons subject thereto are named
and either personally served or otherwise have actual notice
thereof in accordance with law. The notice shall include—

(1) a statement of the time, place, and nature of public
rule making proceedings;

(2) reference to the legal authority under which the rule is
proposed; and
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1 So in original. Probably should be ‘‘an’’.

(3) either the terms or substance of the proposed rule or
a description of the subjects and issues involved.

Except when notice or hearing is required by statute, this sub-
section does not apply—

(A) to interpretative rules, general statements of policy, or
rules of agency organization, procedure, or practice; or

(B) when the agency for good cause finds (and incorporates
the finding and a brief statement of reasons therefor in the
rules issued) that notice and public procedure thereon are
impracticable, unnecessary, or contrary to the public interest.
(c) After notice required by this section, the agency shall give

interested persons an opportunity to participate in the rule making
through submission of written data, views, or arguments with or
without opportunity for oral presentation. After consideration of
the relevant matter presented, the agency shall incorporate in the
rules adopted a concise general statement of their basis and pur-
pose. When rules are required by statute to be made on the record
after opportunity for an agency hearing, sections 556 and 557 of
this title apply instead of this subsection.

(d) The required publication or service of a substantive rule
shall be made not less than 30 days before its effective date,
except—

(1) a substantive rule which grants or recognizes an
exemption or relieves a restriction;

(2) interpretative rules and statements of policy; or
(3) as otherwise provided by the agency for good cause

found and published with the rule.
(e) Each agency shall give an interested person the right to

petition for the issuance, amendment, or repeal of a rule.

§ 554. Adjudications
(a) This section applies, according to the provisions thereof, in

every case of adjudication required by statute to be determined on
the record after opportunity for an agency hearing, except to the
extent that there is involved—

(1) a matter subject to a subsequent trial of the law and
the facts de novo in a court;

(2) the selection or tenure of an employee, except a 1

administrative law judge appointed under section 3105 of this
title;

(3) proceedings in which decisions rest solely on inspec-
tions, tests, or elections;

(4) the conduct of military or foreign affairs functions;
(5) cases in which an agency is acting as an agent for a

court; or
(6) the certification of worker representatives.

(b) Persons entitled to notice of an agency hearing shall be
timely informed of—

(1) the time, place, and nature of the hearings;
(2) the legal authority and jurisdiction under which the

hearing is to be held; and
(3) the matters of fact and law asserted.
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When private persons are the moving parties, other parties to the
proceeding shall give prompt notice of issues controverted in fact
or law; and in other instances agencies may by rule require respon-
sive pleading. In fixing the time and place for hearings, due regard
shall be had for the convenience and necessity of the parties or
their representatives.

(c) The agency shall give all interested parties opportunity
for—

(1) the submission and consideration of facts, arguments,
offers of settlement, or proposals of adjustment when time, the
nature of the proceeding, and the public interest permit; and

(2) to the extent that the parties are unable so to deter-
mine a controversy by consent, hearing and decision on notice
and in accordance with sections 556 and 557 of this title.
(d) The employee who presides at the reception of evidence

pursuant to section 556 of this title shall make the recommended
decision or initial decision required by section 557 of this title, un-
less he becomes unavailable to the agency. Except to the extent re-
quired for the disposition of ex parte matters as authorized by law,
such an employee may not—

(1) consult a person or party on a fact in issue, unless on
notice and opportunity for all parties to participate; or

(2) be responsible to or subject to the supervision or direc-
tion of an employee or agent engaged in the performance of
investigative or prosecuting functions for an agency.

An employee or agent engaged in the performance of investigative
or prosecuting functions for an agency in a case may not, in that
or a factually related case, participate or advise in the decision, rec-
ommended decision, or agency review pursuant to section 557 of
this title, except as witness or counsel in public proceedings. This
subsection does not apply—

(A) in determining applications for initial licenses;
(B) to proceedings involving the validity or application of

rates, facilities, or practices of public utilities or carriers; or
(C) to the agency or a member or members of the body

comprising the agency.
(e) The agency, with like effect as in the case of other orders,

and in its sound discretion, may issue a declaratory order to termi-
nate a controversy or remove uncertainty.

§ 555. Ancillary matters
(a) This section applies, according to the provisions thereof, ex-

cept as otherwise provided by this subchapter.
(b) A person compelled to appear in person before an agency

or representative thereof is entitled to be accompanied, rep-
resented, and advised by counsel or, if permitted by the agency, by
other qualified representative. A party is entitled to appear in per-
son or by or with counsel or other duly qualified representative in
an agency proceeding. So far as the orderly conduct of public busi-
ness permits, an interested person may appear before an agency or
its responsible employees for the presentation, adjustment, or
determination of an issue, request, or controversy in a proceeding,
whether interlocutory, summary, or otherwise, or in connection
with an agency function. With due regard for the convenience and
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necessity of the parties or their representatives and within a rea-
sonable time, each agency shall proceed to conclude a matter pre-
sented to it. This subsection does not grant or deny a person who
is not a lawyer the right to appear for or represent others before
an agency or in an agency proceeding.

(c) Process, requirement of a report, inspection, or other inves-
tigative act or demand may not be issued, made, or enforced except
as authorized by law. A person compelled to submit data or evi-
dence is entitled to retain or, on payment of lawfully prescribed
costs, procure a copy or transcript thereof, except that in a non-
public investigatory proceeding the witness may for good cause be
limited to inspection of the official transcript of his testimony.

(d) Agency subpenas authorized by law shall be issued to a
party on request and, when required by rules of procedure, on a
statement or showing of general relevance and reasonable scope of
the evidence sought. On contest, the court shall sustain the sub-
pena or similar process or demand to the extent that it is found
to be in accordance with law. In a proceeding for enforcement, the
court shall issue an order requiring the appearance of the witness
or the production of the evidence or data within a reasonable time
under penalty of punishment for contempt in case of contumacious
failure to comply.

(e) Prompt notice shall be given of the denial in whole or in
part of a written application, petition, or other request of an inter-
ested person made in connection with any agency proceedings. Ex-
cept in affirming a prior denial or when the denial is self-explana-
tory, the notice shall be accompanied by a brief statement of the
grounds for denial.

§ 556. Hearings; presiding employees; powers and duties;
burden of proof; evidence; record as basis of deci-
sion

(a) This section applies, according to the provisions thereof, to
hearings required by section 553 or 554 of this title to be conducted
in accordance with this section.

(b) There shall preside at the taking of evidence—
(1) the agency;
(2) one or more members of the body which comprises the

agency; or
(3) one or more administrative law judges appointed under

section 3105 of this title.
This subchapter does not supersede the conduct of specified classes
of proceedings, in whole or in part, by or before boards or other em-
ployees specially provided for by or designated under statute. The
functions of presiding employees and of employees participating in
decisions in accordance with section 557 of this title shall be con-
ducted in an impartial manner. A presiding or participating em-
ployee may at any time disqualify himself. On the filing in good
faith of a timely and sufficient affidavit of personal bias or other
disqualification of a presiding or participating employee, the agency
shall determine the matter as a part of the record and decision in
the case.

(c) Subject to published rules of the agency and within its pow-
ers, employees presiding at hearings may—
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(1) administer oaths and affirmations;
(2) issue subpenas authorized by law;
(3) rule on offers of proof and receive relevant evidence;
(4) take depositions or have depositions taken when the

ends of justice would be served;
(5) regulate the course of the hearing;
(6) hold conferences for the settlement or simplification of

the issues by consent of the parties or by the use of alternative
means of dispute resolution as provided in subchapter IV of
this chapter;

(7) inform the parties as to the availability of one or more
alternative means of dispute resolution, and encourage use of
such methods;

(8) require the attendance at any conference held pursuant
to paragraph (6) of at least one representative of each party
who has authority to negotiate concerning resolution of issues
in controversy;

(9) dispose of procedural requests or similar matters;
(10) make or recommend decisions in accordance with sec-

tion 557 of this title; and
(11) take other action authorized by agency rule consistent

with this subchapter.
(d) Except as otherwise provided by statute, the proponent of

a rule or order has the burden of proof. Any oral or documentary
evidence may be received, but the agency as a matter of policy
shall provide for the exclusion of irrelevant, immaterial, or unduly
repetitious evidence. A sanction may not be imposed or rule or
order issued except on consideration of the whole record or those
parts thereof cited by a party and supported by and in accordance
with the reliable, probative, and substantial evidence. The agency
may, to the extent consistent with the interests of justice and the
policy of the underlying statutes administered by the agency, con-
sider a violation of section 557(d) of this title sufficient grounds for
a decision adverse to a party who has knowingly committed such
violation or knowingly caused such violation to occur. A party is
entitled to present his case or defense by oral or documentary evi-
dence, to submit rebuttal evidence, and to conduct such cross-exam-
ination as may be required for a full and true disclosure of the
facts. In rule making or determining claims for money or benefits
or applications for initial licenses an agency may, when a party will
not be prejudiced thereby, adopt procedures for the submission of
all or part of the evidence in written form.

(e) The transcript of testimony and exhibits, together with all
papers and requests filed in the proceeding, constitutes the exclu-
sive record for decision in accordance with section 557 of this title
and, on payment of lawfully prescribed costs, shall be made avail-
able to the parties. When an agency decision rests on official notice
of a material fact not appearing in the evidence in the record, a
party is entitled, on timely request, to an opportunity to show the
contrary.
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§ 557. Initial decisions; conclusiveness; review by agency;
submissions by parties; contents of decisions;
record

(a) This section applies, according to the provisions thereof,
when a hearing is required to be conducted in accordance with sec-
tion 556 of this title.

(b) When the agency did not preside at the reception of the evi-
dence, the presiding employee or, in cases not subject to section
554(d) of this title, an employee qualified to preside at hearings
pursuant to section 556 of this title, shall initially decide the case
unless the agency requires, either in specific cases or by general
rule, the entire record to be certified to it for decision. When the
presiding employee makes an initial decision, that decision then be-
comes the decision of the agency without further proceedings un-
less there is an appeal to, or review on motion of, the agency
within time provided by rule. On appeal from or review of the ini-
tial decision, the agency has all the powers which it would have in
making the initial decision except as it may limit the issues on no-
tice or by rule. When the agency makes the decision without hav-
ing presided at the reception of the evidence, the presiding em-
ployee or an employee qualified to preside at hearings pursuant to
section 556 of this title shall first recommend a decision, except
that in rule making or determining applications for initial
licenses—

(1) instead thereof the agency may issue a tentative deci-
sion or one of its responsible employees may recommend a
decision; or

(2) this procedure may be omitted in a case in which the
agency finds on the record that due and timely execution of its
functions imperatively and unavoidably so requires.
(c) Before a recommended, initial, or tentative decision, or a

decision on agency review of the decision of subordinate employees,
the parties are entitled to a reasonable opportunity to submit for
the consideration of the employees participating in the decisions—

(1) proposed findings and conclusions; or
(2) exceptions to the decisions or recommended decisions of

subordinate employees or to tentative agency decisions; and
(3) supporting reasons for the exceptions or proposed find-

ings or conclusions.
The record shall show the ruling on each finding, conclusion, or
exception presented. All decisions, including initial, recommended,
and tentative decisions, are a part of the record and shall include
a statement of—

(A) findings and conclusions, and the reasons or basis
therefor, on all the material issues of fact, law, or discretion
presented on the record; and

(B) the appropriate rule, order, sanction, relief, or denial
thereof.
(d)(1) In any agency proceeding which is subject to subsection

(a) of this section, except to the extent required for the disposition
of ex parte matters as authorized by law—

(A) no interested person outside the agency shall make or
knowingly cause to be made to any member of the body com-
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prising the agency, administrative law judge, or other em-
ployee who is or may reasonably be expected to be involved in
the decisional process of the proceeding, an ex parte commu-
nication relevant to the merits of the proceeding;

(B) no member of the body comprising the agency, admin-
istrative law judge, or other employee who is or may reason-
ably be expected to be involved in the decisional process of the
proceeding, shall make or knowingly cause to be made to any
interested person outside the agency an ex parte communica-
tion relevant to the merits of the proceeding;

(C) a member of the body comprising the agency, adminis-
trative law judge, or other employee who is or may reasonably
be expected to be involved in the decisional process of such pro-
ceeding who receives, or who makes or knowingly causes to be
made, a communication prohibited by this subsection shall
place on the public record of the proceeding:

(i) all such written communications;
(ii) memoranda stating the substance of all such oral

communications; and
(iii) all written responses, and memoranda stating the

substance of all oral responses, to the materials described
in clauses (i) and (ii) of this subparagraph;
(D) upon receipt of a communication knowingly made or

knowingly caused to be made by a party in violation of this
subsection, the agency, administrative law judge, or other em-
ployee presiding at the hearing may, to the extent consistent
with the interests of justice and the policy of the underlying
statutes, require the party to show cause why his claim or in-
terest in the proceeding should not be dismissed, denied, dis-
regarded, or otherwise adversely affected on account of such
violation; and

(E) the prohibitions of this subsection shall apply begin-
ning at such time as the agency may designate, but in no case
shall they begin to apply later than the time at which a pro-
ceeding is noticed for hearing unless the person responsible for
the communication has knowledge that it will be noticed, in
which case the prohibitions shall apply beginning at the time
of his acquisition of such knowledge.
(2) This subsection does not constitute authority to withhold

information from Congress.

* * * * * * *

CHAPTER 7—JUDICIAL REVIEW
* * * * * * *
* * * * * * *

§ 704. Actions reviewable
Agency action made reviewable by statute and final agency ac-

tion for which there is no other adequate remedy in a court are
subject to judicial review. A preliminary, procedural, or inter-
mediate agency action or ruling not directly reviewable is subject
to review on the review of the final agency action. Except as other-
wise expressly required by statute, agency action otherwise final is
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final for the purposes of this section whether or not there has been
presented or determined an application for a declaratory order, for
any form of reconsideration, or, unless the agency otherwise re-
quires by rule and provides that the action meanwhile is inoper-
ative, for an appeal to superior agency authority.

§ 705. Relief pending review
When an agency finds that justice so requires, it may postpone

the effective date of action taken by it, pending judicial review. On
such conditions as may be required and to the extent necessary to
prevent irreparable injury, the reviewing court, including the court
to which a case may be taken on appeal from or on application for
certiorari or other writ to a reviewing court, may issue all nec-
essary and appropriate process to postpone the effective date of an
agency action or to preserve status or rights pending conclusion of
the review proceedings.

§ 706. Scope of review
To the extent necessary to decision and when presented, the

reviewing court shall decide all relevant questions of law, interpret
constitutional and statutory provisions, and determine the meaning
or applicability of the terms of an agency action. The reviewing
court shall—

(1) compel agency action unlawfully withheld or unreason-
ably delayed; and

(2) hold unlawful and set aside agency action, findings,
and conclusions found to be—

(A) arbitrary, capricious, an abuse of discretion, or oth-
erwise not in accordance with law;

(B) contrary to constitutional right, power, privilege,
or immunity;

(C) in excess of statutory jurisdiction, authority, or
limitations, or short of statutory right;

(D) without observance of procedure required by law;
(E) unsupported by substantial evidence in a case sub-

ject to sections 556 and 557 of this title or otherwise re-
viewed on the record of an agency hearing provided by
statute; or

(F) unwarranted by the facts to the extent that the
facts are subject to trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the
whole record or those parts of it cited by a party, and due account
shall be taken of the rule of prejudicial error.

* * * * * * *
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COMMODITY EXCHANGE ACT, AS AMENDED

(Chapter 545, June 15, 1936, 49 Stat. 1491)

* * * * * * *
SEC. 1a. ø7 U.S.C. 1a¿ DEFINITIONS.

As used in this Act:
(1) * * *

* * * * * * *
(12) ELIGIBLE CONTRACT PARTICIPANT.—The term ‘‘eligible

contract participant’’ means—
(A) acting for its own account—

(i) a financial institution;
(ii) an insurance company that is regulated by a

State, or that is regulated by a foreign government
and is subject to comparable regulation as determined
by the Commission, including a regulated subsidiary
or affiliate of such an insurance company;

(iii) an investment company subject to regulation
under the Investment Company Act of 1940 (15 U.S.C.
80a–1 et seq.) or a foreign person performing a similar
role or function subject as such to foreign regulation
(regardless of whether each investor in the investment
company or the foreign person is itself an eligible con-
tract participant);

(iv) a commodity pool that—
(I) has total assets exceeding $5,000,000; and
(II) is formed and operated by a person sub-

ject to regulation under this Act or a foreign per-
son performing a similar role or function subject
as such to foreign regulation (regardless of wheth-
er each investor in the commodity pool or the for-
eign person is itself an eligible contract partici-
pant);
(v) a corporation, partnership, proprietorship, or-

ganization, trust, or other entity—
(I) that has total assets exceeding

$10,000,000;
(II) the obligations of which under an agree-

ment, contract, or transaction are guaranteed or
otherwise supported by a letter of credit or
keepwell, support, or other agreement by an enti-
ty described in subclause (I), in clause (i), (ii), (iii),
(iv), or (vii), or in subparagraph (C); or

(III) that—
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(aa) has a net worth exceeding
$1,000,000; and

(bb) enters into an agreement, contract,
or transaction in connection with the conduct
of the entity’s business or to manage the risk
associated with an asset or liability owned or
incurred or reasonably likely to be owned or
incurred by the entity in the conduct of the
entity’s business;

(vi) an employee benefit plan subject to the Em-
ployee Retirement Income Security Act of 1974 (29
U.S.C. 1001 et seq.), a governmental employee benefit
plan, or a foreign person performing a similar role or
function subject as such to foreign regulation—

(I) that has total assets exceeding $5,000,000;
or

(II) the investment decisions of which are
made by—

(aa) an investment adviser or commodity
trading advisor subject to regulation under
the Investment Advisers Act of 1940 (15
U.S.C. 80b–1 et seq.) or this Act;

(bb) a foreign person performing a similar
role or function subject as such to foreign reg-
ulation;

(cc) a financial institution; or
(dd) an insurance company described in

clause (ii), or a regulated subsidiary or affil-
iate of such an insurance company;

(vii)(I) a governmental entity (including the
United States, a State, or a foreign government) or po-
litical subdivision of a governmental entity;

(II) a multinational or supranational government
entity; or

(III) an instrumentality, agency, or department of
an entity described in subclause (I) or (II);
except that such term does not include an entity, in-
strumentality, agency, or department referred to in
subclause (I) or (III) of this clause unless (aa) the enti-
ty, instrumentality, agency, or department is a person
described in clause (i), (ii), or (iii) of section 1a(11)(A);
(bb) the entity, instrumentality, agency, or department
owns and invests on a discretionary basis $25,000,000
or more in investments; or (cc) the agreement, con-
tract, or transaction is offered by, and entered into
with, an entity that is listed in any of subclauses (I)
through (VI) of section 2(c)(2)(B)(ii);

(viii)(I) a broker or dealer subject to regulation
under the Securities Exchange Act of 1934 (15 U.S.C.
78a et seq.) or a foreign person performing a similar
role or function subject as such to foreign regulation,
except that, if the broker or dealer or foreign person
is a natural person or proprietorship, the broker or
dealer or foreign person shall not be considered to be
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an eligible contract participant unless the broker or
dealer or foreign person also meets the requirements
of clause (v) or (xi);

(II) an associated person of a registered broker or
dealer concerning the financial or securities activities
of which the registered person makes and keeps
records under section 15C(b) or 17(h) of the Securities
Exchange Act of 1934 (15 U.S.C. 78o–5(b), 78q(h));

(III) an investment bank holding company (as de-
fined in section 17(i) of the Securities Exchange Act of
1934 (15 U.S.C. 78q(i));

(ix) a futures commission merchant subject to reg-
ulation under this Act or a foreign person performing
a similar role or function subject as such to foreign
regulation, except that, if the futures commission mer-
chant or foreign person is a natural person or propri-
etorship, the futures commission merchant or foreign
person shall not be considered to be an eligible con-
tract participant unless the futures commission mer-
chant or foreign person also meets the requirements of
clause (v) or (xi);

(x) a floor broker or floor trader subject to regula-
tion under this Act in connection with any transaction
that takes place on or through the facilities of a reg-
istered entity or an exempt board of trade, or any affil-
iate thereof, on which such person regularly trades; or

(xi) an individual who has total assets in an
amount in excess of—

(I) $10,000,000; or
(II) $5,000,000 and who enters into the agree-

ment, contract, or transaction in order to manage
the risk associated with an asset owned or liabil-
ity incurred, or reasonably likely to be owned or
incurred, by the individual;

(B)(i) a person described in clause (i), (ii), (iv), (v),
(viii), (ix), or (x) of subparagraph (A) or in subparagraph
(C), acting as broker or performing an equivalent agency
function on behalf of another person described in subpara-
graph (A) or (C); or

(ii) an investment adviser subject to regulation under
the Investment Advisers Act of 1940, a commodity trading
advisor subject to regulation under this Act, a foreign per-
son performing a similar role or function subject as such
to foreign regulation, or a person described in clause (i),
(ii), (iv), (v), (viii), (ix), or (x) of subparagraph (A) or in sub-
paragraph (C), in any such case acting as investment man-
ager or fiduciary (but excluding a person acting as broker
or performing an equivalent agency function) for another
person described in subparagraph (A) or (C) and who is au-
thorized by such person to commit such person to the
transaction; or
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(C) any other person that the Commission determines
to be eligible in light of the financial or other qualifications
of the person.

* * * * * * *
SEC. 2. ø7 U.S.C. 2¿ JURISDICTION OF COMMISSION; LIABILITY OF

PRINCIPAL FOR ACT OF AGENT; COMMODITY FUTURES
TRADING COMMISSION; TRANSACTION IN INTERSTATE
COMMERCE.

(a) JURISDICTION OF COMMISSION; COMMODITY FUTURES TRAD-
ING COMMISSION.—

(1) JURISDICTION OF COMMISSION.—
(A) IN GENERAL.—The Commission shall have exclu-

sive jurisdiction, except to the extent otherwise provided in
subparagraphs (C) and (D) of this paragraph and sub-
sections (c) through (i) of this section, with respect to ac-
counts, agreements (including any transaction which is of
the character of, or is commonly known to the trade as, an
‘‘option’’, ‘‘privilege’’, ‘‘indemnity’’, ‘‘bid’’, ‘‘offer’’, ‘‘put’’,
‘‘call’’, ‘‘advance guaranty’’, or ‘‘decline guaranty’’), and
transactions involving contracts of sale of a commodity for
future delivery, traded or executed on a contract market
designated or derivatives transaction execution facility reg-
istered pursuant to section 5 or 5a or any other board of
trade, exchange, or market, and transactions subject to
regulation by the Commission pursuant to section 19 of
this Act. Except as hereinabove provided, nothing con-
tained in this section shall (I) supersede or limit the juris-
diction at any time conferred on the Securities and Ex-
change Commission or other regulatory authorities under
the laws of the United States or of any State, or (II) re-
strict the Securities and Exchange Commission and such
other authorities from carrying out their duties and re-
sponsibilities in accordance with such laws. Nothing in
this section shall supersede or limit the jurisdiction con-
ferred on courts of the United States or any State.

(B) ø7 U.S.C. 4¿ LIABILITY OF PRINCIPAL FOR ACT OF
AGENT.—The act, omission, or failure of any official, agent,
or other person acting for any individual, association, part-
nership, corporation, or trust within the scope of his em-
ployment or office shall be deemed the act, omission, or
failure of such individual, association, partnership, cor-
poration, or trust, as well as of such official, agent, or
other person.

(C) ø7 U.S.C. 2a¿ Notwithstanding any other provision
of law—

(i) This Act shall not apply to and the Commission
shall have no jurisdiction to designate a board of trade
as a contract market for any transaction whereby any
party to such transaction acquires any put, call, or
other option on one or more securities (as defined in
section 2(1) of the Securities Act of 1933 or section
3(a)(10) of the Securities Exchange Act of 1934 on the
date of enactment of the Futures Trading Act of 1982),
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1 Section 251(a)(1)(A)(ii) of the Commodity Futures Modernization Act of 2000 (Public Law
106–554, Dec. 21, 2000), amended this clause by inserting after ‘‘contracts) for future delivery’’
the following: ‘‘, and no derivatives transaction execution facility shall trade or execute such con-
tracts of sale (or options on such contracts) for future delivery,’’. Section 251(a)(1)(A)(ii) of that
Act did not specify whether the new phrase should be inserted after the first or second occur-
rence of the phrase ‘‘contracts) for future delivery’’ in this clause. This compilation inserts the
new phrase after the first occurrence of the existing phrase to conform to the practice followed
by the Law Revision Counsel.

2 So in original. Probably should be indented the same as subclauses (I) and (II).

including any group or index of such securities, or any
interest therein or based on the value thereof.

(ii) This Act shall apply to and the Commission
shall have exclusive jurisdiction with respect to ac-
counts, agreements (including any transaction which
is of the character of, or is commonly known to the
trade as, an ‘‘option’’, ‘‘privilege’’, ‘‘indemnity’’, ‘‘bid’’,
‘‘offer’’, ‘‘put’’, ‘‘call’’, ‘‘advance guaranty’’, or ‘‘decline
guaranty’’) and transactions involving, and may des-
ignate a board of trade as a contract market in, or reg-
ister a derivatives transaction execution facility that
trades or executes, contracts of sale (or options on
such contracts) for future delivery, and no derivatives
transaction execution facility shall trade or execute
such contracts of sale (or options on such contracts) for
future delivery, 1 of a group or index of securities (or
any interest therein or based upon the value thereof):
Provided, however, That no board of trade shall be
designated as a contract market with respect to any
such contracts of sale (or options on such contracts) for
future delivery 1 unless the board of trade or the de-
rivatives transaction execution facility, and the appli-
cable contract, meet the following minimum require-
ments:

(I) Settlement of or delivery on such contract
(or option on such contract) shall be effected in
cash or by means other than the transfer or re-
ceipt of any security, except an exempted security
under section 3 of the Securities Act of 1933 or
section 3(a)(12) of the Securities Exchange Act of
1934 as in effect on the date of enactment of the
Futures Trading Act of 1982 (other than any mu-
nicipal security, as defined in section 3(a)(29) of
the Securities Exchange Act of 1934 on the date
of enactment of the Futures Trading Act of 1982);

(II) Trading in such contract (or option on
such contract) shall not be readily susceptible to
manipulation of the price of such contract (or op-
tion on such contract), nor to causing or being
used in the manipulation of the price of any un-
derlying security, option on such security or option
on a group or index including such securities; and

(III) 2 Such group or index of securities shall not con-
stitute a narrow-based security index.
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3 So in original. Probably should be indented the same as clause (iv).
4 So in original. Probably should strike ‘‘or’’.
5 So in original. Probably should be indented the same as clause (iv).

(iii) 3 If, in its discretion, the Commission determines that
a stock index futures contract, notwithstanding its conform-
ance with the requirements in clause (ii) of this subparagraph,
can reasonably be used as a surrogate for trading a security
(including a security futures product), it may, by order, require
such contract and any option thereon be traded and regulated
as security futures products as defined in section 3(a)(56) of
the Securities Exchange Act of 1934 and section 1a of this Act
subject to all rules and regulations applicable to security fu-
tures products under this Act and the securities laws as de-
fined in section 3(a)(47) of the Securities Exchange Act of 1934.

(iv) No person shall offer to enter into, enter into,
or confirm the execution of any contract of sale (or op-
tion on such contract) for future delivery of any secu-
rity, or interest therein or based on the value thereof,
except an exempted security under or 4 section 3(a)(12)
of the Securities Exchange Act of 1934 as in effect on
the date of enactment of the Futures Trading Act of
1982 (other than any municipal security as defined in
section 3(a)(29) of the Securities Exchange Act of 1934
on the date of enactment of the Futures Trading Act
of 1982), or except as provided in clause (ii) of this
subparagraph or subparagraph (D), any group or index
of such securities or any interest therein or based on
the value thereof.

(v) 5(I) Notwithstanding any other provision of this Act,
any contract market in a stock index futures contract (or op-
tion thereon) other than a security futures product, or any de-
rivatives transaction execution facility on which such contract
or option is traded, shall file with the Board of Governors of
the Federal Reserve System any rule establishing or changing
the levels of margin (initial and maintenance) for such stock
index futures contract (or option thereon) other than security
futures products.

(II) The Board may at any time request any contract mar-
ket or derivatives transaction execution facility to set the mar-
gin for any stock index futures contract (or option thereon),
other than for any security futures product, at such levels as
the Board in its judgment determines are appropriate to pre-
serve the financial integrity of the contract market or deriva-
tives transaction execution facility, or its clearing system, or to
prevent systemic risk. If the contract market or derivatives
transaction execution facility fails to do so within the time
specified by the Board in its request, the Board may direct the
contract market or derivatives transaction execution facility to
alter or supplement the rules of the contract market or deriva-
tives transaction execution facility as specified in the request.

(III) Subject to such conditions as the Board may deter-
mine, the Board may delegate any or all of its authority, relat-
ing to margin for any stock index futures contract (or option
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6 So in original. Probably should be ‘‘(III),’’.

thereon), other than security futures products, under this
clause to the Commission.

(IV) It shall be unlawful for any futures commission mer-
chant to, directly or indirectly, extend or maintain credit to or
for, or collect margin from any customer on any security fu-
tures product unless such activities comply with the regula-
tions prescribed pursuant to section 7(c)(2)(B) of the Securities
Exchange Act of 1934.

(V) Nothing in this clause shall supersede or limit the au-
thority granted to the Commission in section 8a(9) to direct a
contract market or registered derivatives transaction execution
facility, on finding an emergency to exist, to raise temporary
margin levels on any futures contract, or option on the contract
covered by this clause, or on any security futures product.

(VI) Any action taken by the Board, or by the Commission
acting under the delegation of authority under subclause III, 6

under this clause directing a contract market to alter or sup-
plement a contract market rule shall be subject to review only
in the Court of Appeals where the party seeking review resides
or has its principal place of business, or in the United States
Court of Appeals for the District of Columbia Circuit. The re-
view shall be based on the examination of all information be-
fore the Board or the Commission, as the case may be, at the
time the determination was made. The court reviewing the ac-
tion of the Board or the Commission shall not enter a stay or
order of mandamus unless the court has determined, after no-
tice and a hearing before a panel of the court, that the agency
action complained of was arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with law.
(D)(i) Notwithstanding any other provision of this Act, the Se-

curities and Exchange Commission shall have jurisdiction and au-
thority over security futures as defined in section 3(a)(55) of the Se-
curities Exchange Act of 1934, section 2(a)(16) of the Securities Act
of 1933, section 2(a)(52) of the Investment Company Act of 1940,
and section 202(a)(27) of the Investment Advisers Act of 1940, op-
tions on security futures, and persons effecting transactions in se-
curity futures and options thereon, and this Act shall apply to and
the Commission shall have jurisdiction with respect to accounts,
agreements (including any transaction which is of the character of,
or is commonly known to the trade as, an ‘‘option’’, ‘‘privilege’’, ‘‘in-
demnity’’, ‘‘bid’’, ‘‘offer’’, ‘‘put’’, ‘‘call’’, ‘‘advance guaranty’’, or ‘‘de-
cline guaranty’’), contracts, and transactions involving, and may
designate a board of trade as a contract market in, or register a
derivatives transaction execution facility that trades or executes, a
security futures product as defined in section 1a of this Act: Pro-
vided, however, That, except as provided in clause (vi) of this sub-
paragraph, no board of trade shall be designated as a contract mar-
ket with respect to, or registered as a derivatives transaction exe-
cution facility for, any such contracts of sale for future delivery un-
less the board of trade and the applicable contract meet the fol-
lowing criteria:
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(I) Except as otherwise provided in a rule, regulation, or
order issued pursuant to clause (v) of this subparagraph, any
security underlying the security future, including each compo-
nent security of a narrow-based security index, is registered
pursuant to section 12 of the Securities Exchange Act of 1934.

(II) If the security futures product is not cash settled, the
board of trade on which the security futures product is traded
has arrangements in place with a clearing agency registered
pursuant to section 17A of the Securities Exchange Act of 1934
for the payment and delivery of the securities underlying the
security futures product.

(III) Except as otherwise provided in a rule, regulation, or
order issued pursuant to clause (v) of this subparagraph, the
security future is based upon common stock and such other eq-
uity securities as the Commission and the Securities and Ex-
change Commission jointly determine appropriate.

(IV) The security futures product is cleared by a clearing
agency that has in place provisions for linked and coordinated
clearing with other clearing agencies that clear security futures
products, which permits the security futures product to be pur-
chased on a designated contract market, registered derivatives
transaction execution facility, national securities exchange reg-
istered under section 6(a) of the Securities Exchange Act of
1934, or national securities association registered pursuant to
section 15A(a) of the Securities Exchange Act of 1934 and off-
set on another designated contract market, registered deriva-
tives transaction execution facility, national securities ex-
change registered under section 6(a) of the Securities Exchange
Act of 1934, or national securities association registered pursu-
ant to section 15A(a) of the Securities Exchange Act of 1934.

(V) Only futures commission merchants, introducing bro-
kers, commodity trading advisors, commodity pool operators or
associated persons subject to suitability rules comparable to
those of a national securities association registered pursuant to
section 15A(a) of the Securities Exchange Act of 1934 solicit,
accept any order for, or otherwise deal in any transaction in or
in connection with the security futures product.

(VI) The security futures product is subject to a prohibition
against dual trading in section 4j of this Act and the rules and
regulations thereunder or the provisions of section 11(a) of the
Securities Exchange Act of 1934 and the rules and regulations
thereunder, except to the extent otherwise permitted under the
Securities Exchange Act of 1934 and the rules and regulations
thereunder.

(VII) Trading in the security futures product is not readily
susceptible to manipulation of the price of such security fu-
tures product, nor to causing or being used in the manipulation
of the price of any underlying security, option on such security,
or option on a group or index including such securities;

(VIII) The board of trade on which the security futures
product is traded has procedures in place for coordinated sur-
veillance among such board of trade, any market on which any
security underlying the security futures product is traded, and
other markets on which any related security is traded to detect
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manipulation and insider trading, except that, if the board of
trade is an alternative trading system, a national securities as-
sociation registered pursuant to section 15A(a) of the Securities
Exchange Act of 1934 or national securities exchange reg-
istered pursuant to section 6(a) of the Securities Exchange Act
of 1934 of which such alternative trading system is a member
has in place such procedures.

(IX) The board of trade on which the security futures prod-
uct is traded has in place audit trails necessary or appropriate
to facilitate the coordinated surveillance required in subclause
(VIII), except that, if the board of trade is an alternative trad-
ing system, a national securities association registered pursu-
ant to section 15A(a) of the Securities Exchange Act of 1934 or
national securities exchange registered pursuant to section 6(a)
of the Securities Exchange Act of 1934 of which such alter-
native trading system is a member has rules to require such
audit trails.

(X) The board of trade on which the security futures prod-
uct is traded has in place procedures to coordinate trading
halts between such board of trade and markets on which any
security underlying the security futures product is traded and
other markets on which any related security is traded, except
that, if the board of trade is an alternative trading system, a
national securities association registered pursuant to section
15A(a) of the Securities Exchange Act of 1934 or national secu-
rities exchange registered pursuant to section 6(a) of the Secu-
rities Exchange Act of 1934 of which such alternative trading
system is a member has rules to require such coordinated trad-
ing halts.

(XI) The margin requirements for a security futures prod-
uct comply with the regulations prescribed pursuant to section
7(c)(2)(B) of the Securities Exchange Act of 1934, except that
nothing in this subclause shall be construed to prevent a board
of trade from requiring higher margin levels for a security fu-
tures product when it deems such action to be necessary or ap-
propriate.
(ii) It shall be unlawful for any person to offer, to enter into,

to execute, to confirm the execution of, or to conduct any office or
business anywhere in the United States, its territories or posses-
sions, for the purpose of soliciting, or accepting any order for, or
otherwise dealing in, any transaction in, or in connection with, a
security futures product unless—

(I) the transaction is conducted on or subject to the rules
of a board of trade that—

(aa) has been designated by the Commission as a con-
tract market in such security futures product; or

(bb) is a registered derivatives transaction execution
facility for the security futures product that has provided
a certification with respect to the security futures product
pursuant to clause (vii);
(II) the contract is executed or consummated by, through,

or with a member of the contract market or registered deriva-
tives transaction execution facility; and
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(III) the security futures product is evidenced by a record
in writing which shows the date, the parties to such security
futures product and their addresses, the property covered, and
its price, and each contract market member or registered de-
rivatives transaction execution facility member shall keep the
record for a period of 3 years from the date of the transaction,
or for a longer period if the Commission so directs, which
record shall at all times be open to the inspection of any duly
authorized representative of the Commission.
(iii)(I) Except as provided in subclause (II) but notwithstanding

any other provision of this Act, no person shall offer to enter into,
enter into, or confirm the execution of any option on a security fu-
ture.

(II) After 3 years after the date of the enactment of the Com-
modity Futures Modernization Act of 2000, the Commission and
the Securities and Exchange Commission may by order jointly de-
termine to permit trading of options on any security future author-
ized to be traded under the provisions of this Act and the Securities
Exchange Act of 1934.

(iv)(I) All relevant records of a futures commission merchant or
introducing broker registered pursuant to section 4f(a)(2), floor
broker or floor trader exempt from registration pursuant to section
4f(a)(3), associated person exempt from registration pursuant to
section 4k(6), or board of trade designated as a contract market in
a security futures product pursuant to section 5f shall be subject
to such reasonable periodic or special examinations by representa-
tives of the Commission as the Commission deems necessary or ap-
propriate in the public interest, for the protection of investors, or
otherwise in furtherance of the purposes of this Act, and the Com-
mission, before conducting any such examination, shall give notice
to the Securities and Exchange Commission of the proposed exam-
ination and consult with the Securities and Exchange Commission
concerning the feasibility and desirability of coordinating the exam-
ination with examinations conducted by the Securities and Ex-
change Commission in order to avoid unnecessary regulatory dupli-
cation or undue regulatory burdens for the registrant or board of
trade.

(II) The Commission shall notify the Securities and Exchange
Commission of any examination conducted of any futures commis-
sion merchant or introducing broker registered pursuant to section
4f(a)(2), floor broker or floor trader exempt from registration pursu-
ant to section 4f(a)(3), associated person exempt from registration
pursuant to section 4k(6), or board of trade designated as a con-
tract market in a security futures product pursuant to section 5f,
and, upon request, furnish to the Securities and Exchange Commis-
sion any examination report and data supplied to or prepared by
the Commission in connection with the examination.

(III) Before conducting an examination under subclause (I), the
Commission shall use the reports of examinations, unless the infor-
mation sought is unavailable in the reports, of any futures commis-
sion merchant or introducing broker registered pursuant to section
4f(a)(2), floor broker or floor trader exempt from registration pursu-
ant to section 4f(a)(3), associated person exempt from registration
pursuant to section 4k(6), or board of trade designated as a con-
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tract market in a security futures product pursuant to section 5f
that is made by the Securities and Exchange Commission, a na-
tional securities association registered pursuant to section 15A(a)
of the Securities Exchange Act of 1934 (15 U.S.C. 78o–3(a)), or a
national securities exchange registered pursuant to section 6(a) of
the Securities Exchange Act of 1934 (15 U.S.C. 78f(a)).

(IV) Any records required under this subsection for a futures
commission merchant or introducing broker registered pursuant to
section 4f(a)(2), floor broker or floor trader exempt from registra-
tion pursuant to section 4f(a)(3), associated person exempt from
registration pursuant to section 4k(6), or board of trade designated
as a contract market in a security futures product pursuant to sec-
tion 5f, shall be limited to records with respect to accounts, agree-
ments, contracts, and transactions involving security futures prod-
ucts.

(v)(I) The Commission and the Securities and Exchange Com-
mission, by rule, regulation, or order, may jointly modify the cri-
teria specified in subclause (I) or (III) of clause (i), including the
trading of security futures based on securities other than equity se-
curities, to the extent such modification fosters the development of
fair and orderly markets in security futures products, is necessary
or appropriate in the public interest, and is consistent with the pro-
tection of investors.

(II) The Commission and the Securities and Exchange Commis-
sion, by order, may jointly exempt any person from compliance
with the criterion specified in clause (i)(IV) to the extent such ex-
emption fosters the development of fair and orderly markets in se-
curity futures products, is necessary or appropriate in the public
interest, and is consistent with the protection of investors.

(vi)(I) Notwithstanding clauses (i) and (vii), until the compli-
ance date, a board of trade shall not be required to meet the cri-
terion specified in clause (i)(IV).

(II) The Commission and the Securities and Exchange Commis-
sion shall jointly publish in the Federal Register a notice of the
compliance date no later than 165 days before the compliance date.

(III) For purposes of this clause, the term ‘‘compliance date’’
means the later of—

(aa) 180 days after the end of the first full calendar month
period in which the average aggregate comparable share vol-
ume for all security futures products based on single equity se-
curities traded on all designated contract markets and reg-
istered derivatives transaction execution facilities equals or ex-
ceeds 10 percent of the average aggregate comparable share
volume of options on single equity securities traded on all na-
tional securities exchanges registered pursuant to section 6(a)
of the Securities Exchange Act of 1934 and any national securi-
ties associations registered pursuant to section 15A(a) of such
Act; or

(bb) 2 years after the date on which trading in any secu-
rity futures product commences under this Act.
(vii) It shall be unlawful for a board of trade to trade or exe-

cute a security futures product unless the board of trade has pro-
vided the Commission with a certification that the specific security
futures product and the board of trade, as applicable, meet the cri-
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teria specified in subclauses (I) through (XI) of clause (i), except as
otherwise provided in clause (vi).

(E)(i) To the extent necessary or appropriate in the public in-
terest, to promote fair competition, and consistent with promotion
of market efficiency, innovation, and expansion of investment op-
portunities, the protection of investors, and the maintenance of fair
and orderly markets, the Commission and the Securities and Ex-
change Commission shall jointly issue such rules, regulations, or
orders as are necessary and appropriate to permit the offer and
sale of a security futures product traded on or subject to the rules
of a foreign board of trade to United States persons.

(ii) The rules, regulations, or orders adopted under clause (i)
shall take into account, as appropriate, the nature and size of the
markets that the securities underlying the security futures product
reflects.

(F)(i) Nothing in this Act is intended to prohibit a futures com-
mission merchant from carrying security futures products traded
on or subject to the rules of a foreign board of trade in the accounts
of persons located outside of the United States.

(ii) Nothing in this Act is intended to prohibit any eligible con-
tract participant located in the United States from purchasing or
carrying securities futures products traded on or subject to the
rules of a foreign board of trade, exchange, or market to the same
extent such person may be authorized to purchase or carry other
securities traded on a foreign board of trade, exchange, or market
so long as any underlying security for such security futures prod-
ucts is traded principally on, by, or through any exchange or mar-
ket located outside the United States.

* * * * * * *
(c) ø7 U.S.C. 2¿ AGREEMENTS, CONTRACTS, AND TRANSACTIONS

IN FOREIGN CURRENCY, GOVERNMENT SECURITIES, AND CERTAIN
OTHER COMMODITIES.—

(1) IN GENERAL.—Except as provided in paragraph (2),
nothing in this Act (other than section 5a (to the extent pro-
vided in section 5a(g)), 5b, 5d, or 12(e)(2)(B)) governs or applies
to an agreement, contract, or transaction in—

(A) foreign currency;
(B) government securities;
(C) security warrants;
(D) security rights;
(E) resales of installment loan contracts;
(F) repurchase transactions in an excluded commodity;

or
(G) mortgages or mortgage purchase commitments.

(2) COMMISSION JURISDICTION.—
(A) AGREEMENTS, CONTRACTS, AND TRANSACTIONS

TRADED ON AN ORGANIZED EXCHANGE.—This Act applies to,
and the Commission shall have jurisdiction over, an agree-
ment, contract, or transaction described in paragraph (1)
that is—

(i) a contract of sale of a commodity for future de-
livery (or an option on such a contract), or an option
on a commodity (other than foreign currency or a secu-
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rity or a group or index of securities), that is executed
or traded on an organized exchange; or

(ii) an option on foreign currency executed or trad-
ed on an organized exchange that is not a national se-
curities exchange registered pursuant to section 6(a) of
the Securities Exchange Act of 1934.
(B) AGREEMENTS, CONTRACTS, AND TRANSACTIONS IN

RETAIL FOREIGN CURRENCY.—This Act applies to, and the
Commission shall have jurisdiction over, an agreement,
contract, or transaction in foreign currency that—

(i) is a contract of sale of a commodity for future
delivery (or an option on such a contract) or an option
(other than an option executed or traded on a national
securities exchange registered pursuant to section 6(a)
of the Securities Exchange Act of 1934); and

(ii) is offered to, or entered into with, a person
that is not an eligible contract participant, unless the
counterparty, or the person offering to be the
counterparty, of the person is—

(I) a financial institution;
(II) a broker or dealer registered under sec-

tion 15(b) or 15C of the Securities Exchange Act
of 1934 (15 U.S.C. 78o(b), 78o–5) or a futures com-
mission merchant registered under this Act;

(III) an associated person of a broker or dealer
registered under section 15(b) or 15C of the Secu-
rities Exchange Act of 1934 (15 U.S.C. 78o(b),
78o–5), or an affiliated person of a futures com-
mission merchant registered under this Act, con-
cerning the financial or securities activities of
which the registered person makes and keeps
records under section 15C(b) or 17(h) of the Secu-
rities Exchange Act of 1934 (15 U.S.C. 78o–5(b),
78q(h)) or section 4f(c)(2)(B) of this Act;

(IV) an insurance company described in sec-
tion 1a(12)(A)(ii) of this Act, or a regulated sub-
sidiary or affiliate of such an insurance company;

(V) a financial holding company (as defined in
section 2 of the Bank Holding Company Act of
1956); or

(VI) an investment bank holding company (as
defined in section 17(i) of the Securities Exchange
Act of 1934).

(C) Notwithstanding subclauses (II) and (III) of sub-
paragraph (B)(ii), agreements, contracts, or transactions
described in subparagraph (B) shall be subject to sections
4b, 4c(b), 6(c) and 6(d) (to the extent that sections 6(c) and
6(d) prohibit manipulation of the market price of any com-
modity, in interstate commerce, or for future delivery on or
subject to the rules of any market), 6c, 6d, and 8(a) if they
are entered into by a futures commission merchant or an
affiliate of a futures commission merchant that is not also
an entity described in subparagraph (B)(ii) of this para-
graph.
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(d) ø7 U.S.C. 2¿ EXCLUDED DERIVATIVE TRANSACTIONS.—
(1) IN GENERAL.—Nothing in this Act (other than section

5b or 12(e)(2)(B) governs or applies to an agreement, contract,
or transaction in an excluded commodity if—

(A) the agreement, contract, or transaction is entered
into only between persons that are eligible contract partici-
pants at the time at which the persons enter into the
agreement, contract, or transaction; and

(B) the agreement, contract, or transaction is not exe-
cuted or traded on a trading facility.
(2) ELECTRONIC TRADING FACILITY EXCLUSION.—Nothing in

this Act (other than section 5a (to the extent provided in sec-
tion 5a(g)), 5b, 5d, or 12(e)(2)(B)) governs or applies to an
agreement, contract, or transaction in an excluded commodity
if—

(A) the agreement, contract, or transaction is entered
into on a principal-to-principal basis between parties trad-
ing for their own accounts or as described in section
1a(12)(B)(ii);

(B) the agreement, contract, or transaction is entered
into only between persons that are eligible contract partici-
pants described in subparagraph (A), (B)(ii), or (C) of sec-
tion 1a(12)) at the time at which the persons enter into the
agreement, contract, or transaction; and

(C) the agreement, contract, or transaction is executed
or traded on an electronic trading facility.

* * * * * * *
(f) ø7 U.S.C. 2¿ EXCLUSION FOR QUALIFYING HYBRID INSTRU-

MENTS.—
(1) IN GENERAL.—Nothing in this Act (other than section

12(e)(2)(B)) governs or is applicable to a hybrid instrument
that is predominantly a security.

(2) PREDOMINANCE.—A hybrid instrument shall be consid-
ered to be predominantly a security if—

(A) the issuer of the hybrid instrument receives pay-
ment in full of the purchase price of the hybrid instru-
ment, substantially contemporaneously with delivery of
the hybrid instrument;

(B) the purchaser or holder of the hybrid instrument
is not required to make any payment to the issuer in addi-
tion to the purchase price paid under subparagraph (A),
whether as margin, settlement payment, or otherwise, dur-
ing the life of the hybrid instrument or at maturity;

(C) the issuer of the hybrid instrument is not subject
by the terms of the instrument to mark-to-market mar-
gining requirements; and

(D) the hybrid instrument is not marketed as a con-
tract of sale of a commodity for future delivery (or option
on such a contract) subject to this Act.
(3) MARK-TO-MARKET MARGINING REQUIREMENTS.—For the

purposes of paragraph (2)(C), mark-to-market margining re-
quirements do not include the obligation of an issuer of a se-
cured debt instrument to increase the amount of collateral held
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in pledge for the benefit of the purchaser of the secured debt
instrument to secure the repayment obligations of the issuer
under the secured debt instrument.
(g) ø7 U.S.C. 2¿ EXCLUDED SWAP TRANSACTIONS.—No provision

of this Act (other than section 5a (to the extent provided in section
5a(g)), 5b, 5d, or 12(e)(2)) shall apply to or govern any agreement,
contract, or transaction in a commodity other than an agricultural
commodity if the agreement, contract, or transaction is—

(1) entered into only between persons that are eligible con-
tract participants at the time they enter into the agreement,
contract, or transaction;

(2) subject to individual negotiation by the parties; and
(3) not executed or traded on a trading facility.

* * * * * * *
SEC. 4m. ø7 U.S.C. 6m¿ (1) It shall be unlawful for any com-

modity trading advisor or commodity pool operator, unless reg-
istered under this Act, to make use of the mails or any means or
instrumentality of interstate commerce in connection with his busi-
ness as such commodity trading advisor or commodity pool oper-
ator: Provided, That the provisions of this section shall not apply
to any commodity trading advisor who, during the course of the
preceding twelve months, has not furnished commodity trading ad-
vice to more than fifteen persons and who does not hold himself out
generally to the public as a commodity trading advisor. The provi-
sions of this section shall not apply to any commodity trading advi-
sor who is a (1) dealer, processor, broker, or seller in cash market
transactions of any commodity specifically set forth in section 2(a)
of this Act prior to the enactment of the Commodity Futures Trad-
ing Commission Act of 1974 (or products thereof) or (2) nonprofit,
voluntary membership, general farm organization, who provides
advice on the sale or purchase of any commodity specifically set
forth in section 2(a) of this Act prior to the enactment of the Com-
modity Futures Trading Commission Act of 1974; if the advice by
the person described in clause (1) or (2) of this sentence as a com-
modity trading advisor is solely incidental to the conduct of that
person’s business: Provided, That such person shall be subject to
proceedings under section 14 of this Act.

(2) Nothing in this Act shall relieve any person of any obliga-
tion or duty, or affect the availability of any right or remedy avail-
able to the Securities and Exchange Commission or any private
party arising under the Securities Act of 1933 or the Securities Ex-
change Act of 1934 governing the issuance, offer, purchase, or sale
of securities of a commodity pool, or of persons engaged in trans-
actions with respect to such securities, or reporting by a commodity
pool.

(3) Subsection (1) of this section shall not apply to any com-
modity trading advisor that is registered with the Securities and
Exchange Commission as an investment adviser whose business
does not consist primarily of acting as a commodity trading advisor,
as defined in section 1a(6), and that does not act as a commodity
trading advisor to any investment trust, syndicate, or similar form
of enterprise that is engaged primarily in trading in any com-
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modity for future delivery on or subject to the rules of any contract
market or registered derivatives transaction execution facility.

* * * * * * *

[COMMISSION OPERATIONS]

SEC. 12. ø7 U.S.C. 16¿ (a) * * *

* * * * * * *
(e) RELATION TO OTHER LAW, DEPARTMENTS, OR AGENCIES.—

(1) Nothing in this Act shall supersede or preempt—
(A) criminal prosecution under any Federal criminal

statute;
(B) the application of any Federal or State statute (ex-

cept as provided in paragraph (2)), including any rule or
regulation thereunder, to any transaction in or involving
any commodity, product, right, service, or interest—

(i) that is not conducted on or subject to the rules
of a registered entity or exempt board of trade;

(ii) (except as otherwise specified by the Commis-
sion by rule or regulation) that is not conducted on or
subject to the rules of any board of trade, exchange, or
market located outside the United States, its terri-
tories or possessions; or

(iii) that is not subject to regulation by the Com-
mission under section 4c or 19; or
(C) the application of any Federal or State statute, in-

cluding any rule or regulation thereunder, to any person
required to be registered or designated under this Act who
shall fail or refuse to obtain such registration or designa-
tion.
(2) This Act shall supersede and preempt the application

of any State or local law that prohibits or regulates gaming or
the operation of bucket shops (other than antifraud provisions
of general applicability) in the case of—

(A) an electronic trading facility excluded under sec-
tion 2(e) of this Act; and

(B) an agreement, contract, or transaction that is ex-
cluded from this Act under section 2(c), 2(d), 2(f ), or 2(g)
of this Act or title IV of the Commodity Futures Mod-
ernization Act of 2000, or exempted under section 2(h) or
4(c) of this Act (regardless of whether any such agreement,
contract, or transaction is otherwise subject to this Act).

* * * * * * *
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TITLE 11, UNITED STATES CODE

* * * * * * *

CHAPTER 11—REORGANIZATION

* * * * * * *

SUBCHAPTER I—OFFICERS AND ADMINISTRATION

* * * * * * *

§ 1109. Right to be heard
(a) The Securities and Exchange Commission may raise and

may appear and be heard on any issue in a case under this chap-
ter, but the Securities and Exchange Commission may not appeal
from any judgment, order, or decree entered in the case.

* * * * * * *

SUBCHAPTER II—THE PLAN

* * * * * * *

§ 1125. Postpetition disclosure and solicitation
(a) In this section—

(1) ‘‘adequate information’’ means information of a kind,
and in sufficient detail, as far as is reasonably practicable in
light of the nature and history of the debtor and the condition
of the debtor’s books and records, that would enable a hypo-
thetical reasonable investor typical of holders of claims or in-
terests of the relevant class to make an informed judgment
about the plan, but adequate information need not include
such information about any other possible or proposed plan;
and

(2) ‘‘investor typical of holders of claims or interests of the
relevant class’’ means investor having—

(A) a claim or interest of the relevant class;
(B) such a relationship with the debtor as the holders

of other claims or interests of such class generally have;
and

(C) such ability to obtain such information from
sources other than the disclosure required by this section
as holders of claims or interests in such class generally
have.

(b) An acceptance or rejection of a plan may not be solicited
after the commencement of the case under this title from a holder
of a claim or interest with respect to such claim or interest, unless,
at the time of or before such solicitation, there is transmitted to
such holder the plan or a summary of the plan, and a written dis-
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closure statement approved, after notice and a hearing, by the
court as containing adequate information. The court may approve
a disclosure statement without a valuation of the debtor or an ap-
praisal of the debtor’s assets.

(c) The same disclosure statement shall be transmitted to each
holder of a claim or interest of a particular class, but there may
be transmitted different disclosure statements, differing in amount,
detail, or kind of information, as between classes.

(d) Whether a disclosure statement required under subsection
(b) of this section contains adequate information is not governed by
any otherwise applicable nonbankruptcy law, rule, or regulation,
but an agency or official whose duty is to administer or enforce
such a law, rule, or regulation may be heard on the issue of wheth-
er a disclosure statement contains adequate information. Such an
agency or official may not appeal from, or otherwise seek review of,
an order approving a disclosure statement.

(e) A person that solicits acceptance or rejection of a plan, in
good faith and in compliance with the applicable provisions of this
title, or that participates, in good faith and in compliance with the
applicable provisions of this title, in the offer, issuance, sale, or
purchase of a security, offered or sold under the plan, of the debtor,
of an affiliate participating in a joint plan with the debtor, or of
a newly organized successor to the debtor under the plan, is not
liable, on account of such solicitation or participation, for violation
of any applicable law, rule, or regulation governing solicitation of
acceptance or rejection of a plan or the offer, issuance, sale, or pur-
chase of securities.

(f) Notwithstanding subsection (b), in a case in which the debt-
or has elected under section 1121(e) to be considered a small
business—

(1) the court may conditionally approve a disclosure state-
ment subject to final approval after notice and a hearing;

(2) acceptances and rejections of a plan may be solicited
based on a conditionally approved disclosure statement as long
as the debtor provides adequate information to each holder of
a claim or interest that is solicited, but a conditionally ap-
proved disclosure statement shall be mailed at least 10 days
prior to the date of the hearing on confirmation of the plan;
and

(3) a hearing on the disclosure statement may be combined
with a hearing on confirmation of a plan.

* * * * * * *

§ 1129. Confirmation of plan
(a) * * *

* * * * * * *
(d) Notwithstanding any other provision of this section, on re-

quest of a party in interest that is a governmental unit, the court
may not confirm a plan if the principal purpose of the plan is the
avoidance of taxes or the avoidance of the application of section 5
of the Securities Act of 1933. In any hearing under this subsection,
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the governmental unit has the burden of proof on the issue of
avoidance.

* * * * * * *

SUBCHAPTER III—POSTCONFIRMATION MATTERS

* * * * * * *

§ 1145. Exemption from securities laws
(a) Except with respect to an entity that is an underwriter as

defined in subsection (b) of this section, section 5 of the Securities
Act of 1933 and any State or local law requiring registration for
offer or sale of a security or registration or licensing of an issuer
of, underwriter of, or broker or dealer in, a security do not apply
to—

(1) the offer or sale under a plan of a security of the debt-
or, of an affiliate participating in a joint plan with the debtor,
or of a successor to the debtor under the plan—

(A) in exchange for a claim against, an interest in, or
a claim for an administrative expense in the case con-
cerning, the debtor or such affiliate; or

(B) principally in such exchange and partly for cash or
property;
(2) the offer of a security through any warrant, option,

right to subscribe, or conversion privilege that was sold in the
manner specified in paragraph (1) of this subsection, or the
sale of a security upon the exercise of such a warrant, option,
right, or privilege;

(3) the offer or sale, other than under a plan, of a security
of an issuer other than the debtor or an affiliate, if—

(A) such security was owned by the debtor on the date
of the filing of the petition;

(B) the issuer of such security is—
(i) required to file reports under section 13 or

15(d) of the Securities Exchange Act of 1934; and
(ii) in compliance with the disclosure and report-

ing provision of such applicable section; and
(C) such offer or sale is of securities that do not

exceed—
(i) during the two-year period immediately fol-

lowing the date of the filing of the petition, four per-
cent of the securities of such class outstanding on such
date; and

(ii) during any 180-day period following such two-
year period, one percent of the securities outstanding
at the beginning of such 180-day period; or

(4) a transaction by a stockbroker in a security that is exe-
cuted after a transaction of a kind specified in paragraph (1)
or (2) of this subsection in such security and before the expira-
tion of 40 days after the first date on which such security was
bona fide offered to the public by the issuer or by or through
an underwriter, if such stockbroker provides, at the time of or
before such transaction by such stockbroker, a disclosure state-
ment approved under section 1125 of this title, and, if the
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court orders, information supplementing such disclosure state-
ment.
(b)(1) Except as provided in paragraph (2) of this subsection

and except with respect to ordinary trading transactions of an enti-
ty that is not an issuer, an entity is an underwriter under section
2(11) of the Securities Act of 1933, if such entity—

(A) purchases a claim against, interest in, or claim for an
administrative expense in the case concerning, the debtor, if
such purchase is with a view to distribution of any security re-
ceived or to be received in exchange for such a claim or inter-
est;

(B) offers to sell securities offered or sold under the plan
for the holders of such securities;

(C) offers to buy securities offered or sold under the plan
from the holders of such securities, if such offer to buy is—

(i) with a view to distribution of such securities; and
(ii) under an agreement made in connection with the

plan, with the consummation of the plan, or with the offer
or sale of securities under the plan; or
(D) is an issuer, as used in such section 2(11), with respect

to such securities.
(2) An entity is not an underwriter under section 2(11) of the

Securities Act of 1933 or under paragraph (1) of this subsection
with respect to an agreement that provides only for—

(A)(i) the matching or combining of fractional interests in
securities offered or sold under the plan into whole interests;
or

(ii) the purchase or sale of such fractional interests from
or to entities receiving such fractional interests under the plan;
or

(B) the purchase or sale for such entities of such fractional
or whole interests as are necessary to adjust for any remaining
fractional interests after such matching.
(3) An entity other than an entity of the kind specified in para-

graph (1) of this subsection is not an underwriter under section
2(11) of the Securities Act of 1933 with respect to any securities
offered or sold to such entity in the manner specified in subsection
(a)(1) of this section.

(c) An offer or sale of securities of the kind and in the manner
specified under subsection (a)(1) of this section is deemed to be a
public offering.

(d) The Trust Indenture Act of 1939 does not apply to a note
issued under the plan that matures not later than one year after
the effective date of the plan.

* * * * * * *
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THE ACT OF SEPTEMBER 28, 1962

[12 U.S.C. 92a]

AN ACT To place authority over the trust powers of national banks in the
Comptroller of the Currency.

(Pub. L. 87–722, 76 Stat. 668)

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That (a) the
Comptroller of the Currency shall be authorized and empowered to
grant by special permit to national banks applying therefor, when
not in contravention of State or local law, the right to act as trust-
ee, executor, administrator, registrar of stocks and bonds, guardian
of estates, assignee, receiver, committee of estates of lunatics, or in
any other fiduciary capacity in which State banks, trust companies,
or other corporations which come into competition with national
banks are permitted to act under the laws of the State in which
the national bank is located.

(b) Whenever the laws of such State authorize or permit the
exercise of any or all of the foregoing powers by State banks, trust
companies, or other corporations which compete with national
banks, the granting to and the exercise of such powers by national
banks shall not be deemed to be in contravention of State or local
law within the meaning of this Act.

* * * * * * *
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THE ACT OF OCTOBER 28, 1974

AN ACT To increase deposit insurance from $20,000 to $40,000, to provide full in-
surance for public unit deposits of $100,000 per account, to establish a National
Commission on Electronic Fund Transfers, and for other purposes.

(Pub. L. 93–495, 88 Stat. 1506)

TITLE I—AMENDMENTS TO AND EXTENSIONS OF PROVI-
SIONS OF LAW RELATING TO FEDERAL REGULATION OF
DEPOSITORY INSTITUTIONS

* * * * * * *

INDEPENDENCE OF FINANCIAL REGULATORY AGENCIES

SEC. 111. ø12 U.S.C. 250¿ No officer or agency of the United
States shall have any authority to require the Securities and Ex-
change Commission, the Board of Governors of the Federal Reserve
System, the Federal Deposit Insurance Corporation, the Comp-
troller of the Currency, Director of the Office of Thrift Supervision,
the Federal Housing Finance Board, or the National Credit Union
Administration to submit legislative recommendations, or testi-
mony, or comments on legislation, to any officer or agency of the
United States for approval, comments, or review, prior to the sub-
mission of such recommendations, testimony, or comments to the
Congress if such recommendations, testimony, or comments to the
Congress include a statement indicating that the views expressed
therein are those of the agency submitting them and do not nec-
essarily represent the views of the President.

* * * * * * *
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EXPORT-IMPORT BANK ACT OF 1945

(Chapter 341, July 31, 1945, 59 Stat. 526)

SEC. 18. ø12 U.S.C. 635i–6¿ DEBT REDUCTION; ENTERPRISE FOR THE
AMERICAS INITIATIVE.

(a) * * *

* * * * * * *
(c) LOANS ELIGIBLE FOR SALE, REDUCTION, OR CANCELLA-

TION.—
(1) * * *

* * * * * * *
(3) TREATMENT UNDER SECURITIES LAWS.—The filing of a

registration statement under the Securities Act of 1933 shall
not be required with respect to the sale or offer for sale by the
Bank of a loan or any interest therein pursuant to this section.
For purposes of the Securities Act of 1933, the Bank shall not
be deemed to be an issuer or underwriter with respect to any
subsequent sale or other disposition of such loan (or any inter-
est therein) or any security received by an eligible purchaser
pursuant to any debt-for-equity swap, debt-for-development
swap, or debt-for-nature swap.

* * * * * * *
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AGRICULTURAL MARKETING ACT, AS AMENDED

(Chapter 24, June 15, 1929, 46 Stat. 11)

* * * * * * *

MISCELLANEOUS PROVISIONS

SEC. 15. ø12 U.S.C. 1141j¿ (a) As used in this Act, the term
‘‘cooperative association’’ means any association in which farmers
act together in processing, preparing for market, handling, and/or
marketing the farm products of persons so engaged, and also
means any association in which farmers act together in purchasing,
testing, grading, processing, distributing, and/or furnishing farm
supplies and/or farm business services: Provided, however,
That such associations are operated for the mutual benefit of the
members thereof as such producers or purchasers and conform to
one or both of the following requirements:

First. That no member of the association is allowed more than
one vote because of the amount of stock or membership capital he
may own therein; and

Second. That the association does not pay dividends on stock
or membership capital in excess of 8 per centum per annum.

And in any case to the following:
Third. That the association shall not deal in farm products,

farm supplies, and farm business services with or for nonmembers
in an amount greater in value than the total amount of such busi-
ness transacted by it with or for members. All business transacted
by any cooperative association for or on behalf of the United States
or any agency or instrumentality thereof shall be disregarded in
determining the volume of member and nonmember business
transacted by such association.

* * * * * * *
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FEDERAL HOME LOAN MORTGAGE CORPORATION ACT,
AS AMENDED

(Pub. L. 91–351, July 24, 1970, 84 Stat. 450)

* * * * * * *

OBLIGATIONS AND SECURITIES

SEC. 306. ø12 U.S.C. 1455¿ (a) The Corporation is authorized,
upon such terms and conditions as it may prescribe, to borrow, to
give security, to pay interest on other return, and to issue notes,
debentures, bonds, or other obligations, or other securities, includ-
ing without limitation mortgage-backed securities guaranteed by
the Government National Mortgage Association in the manner pro-
vided in section 306(g) of the National Housing Act. Any obligation
or security of the Corporation shall be valid and binding notwith-
standing that a person or persons purporting to have executed or
attested the same may have died, become under disability, or
ceased to hold office or employment before the issuance thereof.

* * * * * * *
(g) All securities issued or guaranteed by the Corporation

(other than securities guaranteed by the Corporation that are
backed by mortgages not purchased by the Corporation) shall, to
the same extent as securities that are direct obligations of or obli-
gations guaranteed as to principal or interest by the United States,
be deemed to be exempt securities within the meaning of the laws
administered by the Securities and Exchange Commission.

* * * * * * *
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NATIONAL HOUSING ACT, AS AMENDED

(Chapter 847, June 27, 1934, 48 Stat. 1246)

* * * * * * *

TITLE III—NATIONAL MORTGAGE ASSOCIATIONS

* * * * * * *

CREATION OF ASSOCIATION

SEC. 302. ø12 U.S.C. 1717¿ (a)(1) * * *

* * * * * * *
(c)(1) Notwithstanding any other provision of this Act or of any

other law, the Association is authorized under section 306 to cre-
ate, accept, execute, and otherwise administer in all respects such
trusts, receiverships, conservatorships, liquidating or other agen-
cies, or other fiduciary and representative undertakings and activi-
ties, hereinafter in this subsection called ‘‘trusts’’, as might be ap-
propriate for financing purposes; and in relation thereto the Asso-
ciation may acquire, hold and manage, dispose of, and otherwise
deal in any mortgages or other types of obligations in which any
department or agency of the United States listed in paragraph (2)
of this subsection may have a financial interest. The Association
may join in any such undertakings and activities notwithstanding
that it is also serving in a fiduciary or representative capacity; and
is authorized to guarantee any participations or other instruments,
whether evidence of property rights or debt, issued for such financ-
ing purposes. Participations or other instruments issued by the As-
sociation pursuant to this subsection shall to the same extent as
securities which are direct obligations of or obligations guaranteed
as to principal or interest by the United States be deemed to be ex-
empt securities within the meaning of laws administered by the Se-
curities and Exchange Commission. The amounts of any mortgages
and other obligations acquired by the Association under section
306, pursuant to this subsection, shall not be included in the total
amounts set forth in section 306(c).

* * * * * * *

SECONDARY MARKET OPERATIONS—FEDERAL NATIONAL MORTGAGE
ASSOCIATION

SEC. 304. ø12 U.S.C. 1719¿ (a)(1) * * *

* * * * * * *
(d) To provide a greater degree of liquidity to the mortage

investment market and an additional means of financing its oper-
ations under this section, the corporation is authorized to set aside
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any mortgages held by it under section, and, upon approval of the
Secretary of the Treasury, to issue and sell securities based upon
the mortgage so set aside. Securities under this subsection may be
in the form of debt obligations or trust certificates of beneficial in-
terest, or both. Securities issued under this subsection shall have
such maturities and bear such rate or rates of interest as may be
determined by the corporation with the approval of the Secretary
of the Treasury. Securities issued by the corporation under this
subsection shall, to the same extent as securities which are direct
obligations of or obligations guaranteed as to principal and interest
by the United States, be deemed to be exempt securities within the
meaning of laws administered by the Securities and Exchange
Commission. Mortgages set aside pursuant to this subsection shall
at all times be adequate to enable the corporation to make timely
principal and interest payments on the securities issued and sold
pursuant to this subection. The corporation shall insert appropriate
language in all of the securities issued under this subsection
clearly indicating that such securities, together with the interest
thereon, are not guaranteed by the United States and do not con-
stitute a debt or obligation of the United States or any agency or
instrumentality thereof other than the corporation.

(e) For the purposes of this section, the corporation is author-
ized to issue, upon the approval of the Secretary of the Treasury,
obligations which are subordinated to any or all other obligations
of the corporation, including subsequent obligations. The obliga-
tions issued under this subsection shall have such maturities and
bear such rate or rates of interest as may be determined by the cor-
poration with the approval of the Secretary of the Treasury and
may be made redeemable at the option of the corporation before
maturity in such manner as may be stipulated in such obligations.
Any of such obligations may be made convertible into shares of
common stock in such manner, at such price or prices, and at such
time or times as may be stipulated therein. Obligations issued by
the corporation under this subsection shall, to the same extent as
securities which are direct obligations of or obligations guaranteed
as to principal or interest by the United States, be deemed to be
exempt securities within the meaning of laws administered by the
Securities and Exchange Commission. The corporation shall insert
appropriate language in all of its obligations issued under this sub-
section clearly indicating that such obligations, together with the
interest thereon, are not guaranteed by the United States and do
not constitute a debt or obligation of the United States or of any
agency or instrumentality thereof other than the corporation. The
corporation is authorized to purchase in the open market any of its
obligations outstanding under this subsection at any time and at
any price.

* * * * * * *

OBLIGATIONS OF ASSOCIATION LEGAL INVESTMENTS

SEC. 311. ø12 U.S.C. 1723c¿ All obligations, participations, or
other instruments issued by either of the bodies corporate named
in section 302(a)(2) shall be lawful investments, and may be
accepted as security for all fiduciary, trust, and public funds, the
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investment or deposit of which shall be under the authority and
control of the United States or any officer or officers thereof. All
stock, obligations, securities, participations, or other instruments
issued pursuant to this title shall, to the same extent as securities
which are direct obligations of or obligations guaranteed as to prin-
cipal or interest by the United States, be deemed to be exempt
securities within the meaning of laws administered by the Securi-
ties and Exchange Commission.

* * * * * * *
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SECTION 1542 OF THE HOUSING AND COMMUNITY
DEVELOPMENT ACT OF 1992

[12 U.S.C. 1831m–1]

(Pub. L. 102–550, Oct. 28, 1992, 106 Stat. 4067)

TITLE XV—ANNUNZIO-WYLIE ANTI-
MONEY LAUNDERING ACT

* * * * * * *

Subtitle D—Reports and Miscellaneous

* * * * * * *
SEC. 1542. REPORTS OF INFORMATION REGARDING SAFETY AND

SOUNDNESS OF DEPOSITORY INSTITUTIONS.
(a) REPORTS TO APPROPRIATE FEDERAL BANKING AGENCIES.—

(1) IN GENERAL.—The Attorney General, the Secretary of
the Treasury, and the head of any other agency or instrumen-
tality of the United States shall, unless otherwise prohibited
by law, disclose to the appropriate Federal banking agency any
information that the Attorney General, the Secretary of the
Treasury, or such agency head believes raises significant con-
cerns regarding the safety or soundness of any depository insti-
tution doing business in the United States.

(2) EXCEPTIONS.—
(A) INTELLIGENCE INFORMATION.—

(i) IN GENERAL.—The Director of Central Intel-
ligence shall disclose to the Attorney General or the
Secretary of the Treasury any intelligence information
that would otherwise be reported to an appropriate
Federal banking agency pursuant to paragraph (1).
After consultation with the Director of Central Intel-
ligence, the Attorney General or the Secretary of the
Treasury, shall disclose the intelligence information to
the appropriate Federal banking agency.

(ii) PROCEDURES FOR RECEIPT OF INTELLIGENCE IN-
FORMATION.—Each appropriate Federal banking agen-
cy, in consultation with the Director of Central Intel-
ligence, shall establish procedures for receipt of intel-
ligence information that are adequate to protect the
intelligence information.
(B) CRIMINAL INVESTIGATIONS, SAFETY OF GOVERNMENT

INVESTIGATORS, INFORMANTS, AND WITNESSES.—If the At-
torney General, the Secretary of the Treasury or their re-
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spective designees determines that the disclosure of infor-
mation pursuant to paragraph (1) may jeopardize a pend-
ing civil investigation or litigation, or a pending criminal
investigation or prosecution, may result in serious bodily
injury or death to Government employees, informants, wit-
nesses or their respective families, or may disclose sen-
sitive investigative techniques and methods, the Attorney
General or the Secretary of the Treasury shall—

(i) provide the appropriate Federal banking agen-
cy a description of the information that is as specific
as possible without jeopardizing the investigation, liti-
gation, or prosecution, threatening serious bodily in-
jury or death to Government employees, informants,
or witnesses or their respective families, or disclosing
sensitive investigation techniques and methods; and

(ii) permit a full review of the information by the
Federal banking agency at a location and under proce-
dures that the Attorney General determines will en-
sure the effective protection of the information while
permitting the Federal banking agency to ensure the
safety and soundness of any depository institution.
(C) GRAND JURY INVESTIGATIONS; CRIMINAL PROCE-

DURE.—Paragraph (1) shall not—
(i) apply to the receipt of information by an agency

or instrumentality in connection with a pending grand
jury investigation; or

(ii) be construed to require disclosure of informa-
tion prohibited by rule 6 of the Federal Rules of Crimi-
nal Procedure.

(b) PROCEDURES FOR RECEIPT OF DISCLOSURE REPORTS.—
(1) IN GENERAL.—Within 90 days after the date of enact-

ment of this Act, each appropriate Federal banking agency
shall establish procedures for receipt of a disclosure report by
an agency or instrumentality made in accordance with sub-
section (a)(1). The procedures established in accordance with
this subsection shall ensure adequate protection of information
disclosed, including access control and information
accountability.

(2) PROCEDURES RELATED TO EACH DISCLOSURE REPORT.—
Upon receipt of a report in accordance with subsection (a)(1),
the appropriate Federal banking agency shall—

(A) consult with the agency or instrumentality that
made the disclosure regarding the adequacy of the proce-
dures established pursuant to paragraph (1), and

(B) adjust the procedures to ensure adequate protec-
tion of the information disclosed.

(c) EFFECT ON AGENCIES.—This section does not impose an
affirmative duty on the Attorney General, the Secretary of the
Treasury, or the head of any agency or instrumentality of the
United States to collect new or to review existing information.

(d) DEFINITIONS.—For purposes of this section, the terms
‘‘appropriate Federal banking agency’’ and ‘‘depository institution’’
have the same meanings as in section 8 of the Federal Deposit
Insurance Act.
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BANK HOLDING COMPANY ACT OF 1956, AS AMENDED

(Chapter 240 70 Stat. 133, May 9, 1956)

* * * * * * *

INTERESTS IN NONBANKING ORGANIZATIONS

SEC. 4. ø12 U.S.C. 1843¿ (a) * * *

* * * * * * *
(c) The prohibitions in this section shall not apply to (i) any

company that was on January 4, 1977, both a bank holding com-
pany and a labor, agricultural, or horticultural organization exempt
from taxation under section 501 of the Internal Revenue Code of
1954, or to any labor, agricultural, or horticultural organization to
which all or substantially all of the assets of such company are
hereafter transferred, or (ii) a company covered in 1970 more than
85 per centum of the voting stock of which was collectively owned
on June 30, 1968, and continuously thereafter, directly or indi-
rectly, by or for members of the same family, or their spouses, who
are lineal descendants of common ancestors; and such prohibitions
shall not, with respect to any other bank holding company, apply
to—

(1) shares of any company engaged or to be engaged solely
in one or more of the following activities: (A) holding or oper-
ating properties used wholly or substantially by any banking
subsidiary of such bank holding company in the operations of
such banking subsidiary or acquired for such future use; or (B)
conducting a safe deposit business; or (C) furnishing services
to or performing services for such bank holding company or its
banking subsidiaries; or (D) liquidating assets acquired from
such bank holding company or its banking subsidiaries or ac-
quired from any other source prior to May 9, 1956, or the date
on which such company became a bank holding company,
whichever is later;

(2) shares acquired by a bank holding company or any of
its subsidiaries in satisfaction of a debt previously contracted
in good faith, but such shares shall be disposed of within a pe-
riod of two years from the date on which they were acquired,
except that the Board is authorized upon application by such
bank holding company to extend such period of two years from
time to time as to such holding company if, in its judgment,
such an extension would not be detrimental to the public inter-
est, and, in the case of a bank holding company which has not
disposed of such shares within 5 years after the date on which
such shares were acquired, the Board may, upon the applica-
tion of such company, grant additional exemptions if, in the
judgment of the Board, such extension would not be detri-
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mental to the public interest and, either the bank holding com-
pany has made a good faith attempt to dispose of such shares
during such 5-year period, or the disposal of such shares dur-
ing such 5-year period would have been detrimental to the
company, except that the aggregate duration of such exten-
sions shall not extend beyond 10 years after the date on which
such shares were acquired;

(3) shares acquired by such bank holding company from
any of its subsidiaries which subsidiary has been requested to
dispose of such shares by any Federal or State authority hav-
ing statutory power to examine such subsidiary, but such bank
holding company shall dispose of such shares within a period
of two years from the date on which they were acquired;

(4) shares held or acquired by a bank in good faith in a
fiduciary capacity, except where such shares are held under a
trust that constitutes a company as defined in section 2(b) and
except as provided in paragraphs (2) and (3) of section 2(g);

(5) shares which are of the kinds and amounts eligible for
investment by national banking associations under the provi-
sions of section 5136 of the Revised Statutes;

(6) shares of any company which do not include more than
5 per centum of the outstanding voting shares of such com-
pany;

(7) shares of an investment company which is not a bank
holding company and which is not engaged in any business
other than investing in securities, which securities do not in-
clude more than 5 per centum of the outstanding voting shares
of any company;

(8) shares of any company the activities of which had been
determined by the Board by regulation or order under this
paragraph as of the day before the date of the enactment of the
Gramm-Leach-Bliley Act, to be so closely related to banking as
to be a proper incident thereto (subject to such terms and con-
ditions contained in such regulation or order, unless modified
by the Board);

(9) shares held or activities conducted by any company
organized under the laws of a foreign country the greater part
of whose business is conducted outside the United States, if the
Board by regulation or order determines that, under the cir-
cumstances and subject to the conditions set forth in the regu-
lation or order, the exemption would not be substantially at
variance with the purposes of this Act and would be in the
public interest;

(10) shares lawfully acquired and owned prior to May 9,
1956, by a bank which is a bank holding company, or by any
of its wholly owned subsidiaries;

(11) shares owned directly or indirectly by a company cov-
ered in 1970 in a company which does not engage in any activi-
ties other than those in which the bank holding company, or
its subsidiaries, may engage by virtue of this section, but noth-
ing in this paragraph authorizes any bank holding company, or
subsidiary thereof, to acquire any interest in or the assets of
any going concern (except pursuant to a binding written con-
tract entered into before June 30, 1968, or pursuant to another
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provision of this Act) other than one which was a subsidiary
on June 30, 1968;

(12) shares retained or acquired, or activities engaged in,
by any company which becomes, as a result of the enactment
of the Bank Holding Company Act Amendments of 1970, a
bank holding company on the date of such enactment, or by
any subsidiary thereof, if such company—

(A) within the applicable time limits prescribed in sub-
section (a)(2) of this section (i) ceases to be a bank holding
company, or (ii) ceases to retain direct or indirect owership
or control of those shares and to engage in those activities
not authorized under this section; and

(B) complies with such other conditions as the Board
may by regulation or order prescribe;
(13) shares of, or activities conducted by, any company

which does no business in the United States except as an inci-
dent to its international or foreign business, if the Board by
regulation or order determines that, under the circumstances
and subject to the conditions set forth in the regulation or
order, the exemption would not be substantially at variance
with the purposes of this Act and would be in the public inter-
est; or

(14) shares of any company which is an export trading
company whose acquisition (including each acquisition of
shares) or formation by a bank holding company has not been
disapproved by the Board pursuant to this paragraph, except
that such investments, whether direct or indirect, in such
shares shall not exceed 5 per centum of the bank holding com-
pany’s consolidated capital and surplus.

(A)(i) No bank holding company shall invest in an ex-
port trading company under this paragraph unless the
Board has been given sixty days’ prior written notice of
such proposed investment and within such period has not
issued a notice disapproving the proposed investment or
extending for up to another thirty days the period during
which such disapproval may be issued.

(ii) The period for disapproval may be extended for
such additional thirty-day period only if the Board deter-
mines that a bank holding company proposing to invest in
an export trading company has not furnished all the infor-
mation required to be submitted or that in the Board’s
judgment any material information submitted is substan-
tially inaccurate.

(iii) The notice required to be filed by a bank holding
company shall contain such relevant information as the
Board shall require by regulation or by specific request in
connection with any particular notice.

(iv) The Board may disapprove any proposed invest-
ment only if—

(I) such disapproval is necessary to prevent unsafe
or unsound banking practices, undue concentration of
resources, decreased or unfair competition, or conflicts
of interest;
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(II) the Board finds that such investment would
affect the financial or managerial resources of a bank
holding company to an extent which is likely to have
a materially adverse effect on the safety and sound-
ness of any subsidiary bank of such bank holding com-
pany, or

(III) the bank holding company fails to furnish the
information required under clause (iii).
(v) LEVERAGE.—The Board may not disapprove any

proposed investment solely on the basis of the anticipated
or proposed asset-to-equity ratio of the export trading com-
pany with respect to which such investment is proposed,
unless the anticipated or proposed annual average asset-
to-equity ratio is greater than 20-to-1.

(vi) Within three days after a decision to disapprove
an investment, the Board shall notify the bank holding
company in writing of the disapproval and shall provide a
written statement of the basis for the disapproval.

(vii) A proposed investment may be made prior to the
expiration of the disapproval period if the Board issues
written notice of its intent not to disapprove the invest-
ment.

(B)(i) The total amount of extensions of credit by a
bank holding company which invests in an export trading
company, when combined with all such extensions of credit
by all the subsidiaries of such bank holding company, to
an export trading company shall not exceed at any one
time 10 per centum of the bank holding company’s consoli-
dated capital and surplus. For purposes of the preceding
sentence, an extension of credit shall not be deemed to in-
clude any amount invested by a bank holding company in
the shares of an export trading company.

(ii) No provision of any other Federal law in effect on
October 1, 1982, relating specifically to collateral require-
ments shall apply with respect to any such extension of
credit.

(iii) No bank holding company or subsidiary of such
company which invests in an export trading company may
extend credit to such export trading company or to cus-
tomers of such export trading company on terms more
favorable than those afforded similar borrowers in similar
circumstances, and such extension of credit shall not in-
volve more than the normal risk of repayment or present
other unfavorable features.

(C) For purposes of this paragraph, an export trading
company—

(i) may engage in or hold shares of a company en-
gaged in the business of underwriting, selling, or dis-
tributing securities in the United States only to the
extent that any bank holding company which invests
in such export trading company may do so under ap-
plicable Federal and State banking laws and regula-
tions; and
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1 So in law. Probably should be ‘‘or’’.
2 So in original. The period probably should be a semicolon.

(ii) may not engage in agricultural production
activities or in manufacturing, except for such inci-
dental product modification including repackaging, re-
assembling or extracting byproducts, as is necessary to
enable United States goods or services to conform with
requirements of a foreign country and to facilitate
their sale in foreign countries.
(D) A bank holding company which invests in an ex-

port trading company may be required, by the Board, to
terminate its investment or may be made subject to such
limitations or conditions as may be imposed by the Board,
if the Board determines that the export trading company
has taken positions in commodities or commodity con-
tracts, in securities, or in foreign exchange, other than as
may be necessary in the course of the export trading com-
pany’s business operations.

(E) Notwithstanding any other provision of law, an
Edge Act corporation, organized under section 25(a) of the
Federal Reserve Act (12 U.S.C. 611–631), which is a sub-
sidiary of a bank holding company, or an agreement cor-
poration, operating subject to section 25 of the Federal Re-
serve Act (12 U.S.C. 601–604(a)), which is a subsidiary of
a bank holding company, may invest directly and indi-
rectly in the aggregate up to 5 per centum of its consoli-
dated capital and surplus (25 per centum in the case of a
corporation not engaged in banking) in the voting stock of 1

other evidences of ownership in one or more export trading
companies.

(F) For purposes of this paragraph—
(i) the term ‘‘export trading company’’ means a

company which does business under the laws of the
United States or any State, which is exclusively en-
gaged in activities related to international trade, and
which is organized and operated principally for pur-
poses of exporting goods or services produced in the
United States or for purposes of facilitating the expor-
tation of goods or services produced in the United
States by unaffiliated persons by providing one or
more export trade services. 2

(ii) the term ‘‘export trade services’’ includes, but
is not limited to, consulting, international market re-
search, advertising, marketing, insurance (other than
acting as principal, agent or broker in the sale of
insurance on risks resident or located, or activities
performed, in the United States, except for insurance
covering the transportation of cargo from any point of
origin in the United States to a point of final destina-
tion outside the United States), product research and
design, legal assistance, transportation, including
trade documentation and freight forwarding, commu-
nication and processing of foreign orders to and for ex-
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porters and foreign purchasers, warehousing, foreign
exchange, financing, and taking title to goods, when
provided in order to facilitate the export of goods or
services produced in the United States;

(iii) the term ‘‘bank holding company’’ shall in-
clude a bank which (I) is organized solely to do busi-
ness with other banks and their officers, directors, or
employees; (II) is owned primarily by the banks with
which it does business; and (III) does not do business
with the general public. No such other bank, owning
stock in a bank described in this clause that invests
in an export trading company, shall extend credit to
an export trading company in an amount exceeding at
any one time 10 per centum of such other bank’s cap-
ital and surplus; and

(iv) the term ‘‘extension of credit’’ shall have the
same meaning given such term in the fourth para-
graph of section 23A of the Federal Reserve Act.
(G) DETERMINATION OF STATUS AS EXPORT TRADING

COMPANY.—
(i) TIME PERIOD REQUIREMENTS.—For purposes of

determining whether an export trading company is
operated principally for the purposes described in sub-
paragraph (F)(i)—

(I) the operations of such company during the
2-year period beginning on the date such company
commences operations shall not be taken into ac-
count in making any such determination; and

(II) not less than 4 consecutive years of oper-
ations of such company (not including any portion
of the period referred to in subclause (I)) shall be
taken into account in making any such determina-
tion.
(ii) EXPORT REVENUE REQUIREMENTS.—A company

shall not be treated as operated principally for the
purposes described in subparagraph (F)(i) unless—

(I) the revenues of such company from the ex-
port, or facilitating the export, of goods or services
produced in the United States exceed the reve-
nues of such company from the import, or facili-
tating the import, into the United States of goods
or services produced outside the United States;
and

(II) at least 1⁄3 of such company’s total reve-
nues are revenues from the export, or facilitating
the export, of goods or services produced in the
United States by persons not affiliated with such
company.

(H) INVENTORY.—
(i) NO GENERAL LIMITATION.—The Board may not

prescribe by regulation any maximum dollar amount
limitation on the value of goods which an export trad-
ing company may maintain in inventory at any time.
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(ii) SPECIFIC LIMITATION BY ORDER.—Notwith-
standing clause (i), the Board may issue an order
establishing a maximum dollar amount limitation on
the value of goods which a particular export trading
company may maintain in inventory at any time (after
such company has been operating for a reasonable pe-
riod of time) if the Board finds that, under the facts
and circumstances, such limitation is necessary to pre-
vent risks that would affect the financial or manage-
rial resources of an investor bank holding company to
an extent which would be likely to have a materially
adverse effect on the safety and soundness of any sub-
sidiary bank of such bank holding company.

The Board shall include in its annual report to the Congress a
description and a statement of the reasons for approval of each ac-
tivity approved by it by order or regulation under such paragraph
during the period covered by the report.

* * * * * * *
(k) ENGAGING IN ACTIVITIES THAT ARE FINANCIAL IN NA-

TURE.—
(1) IN GENERAL.—Notwithstanding subsection (a), a finan-

cial holding company may engage in any activity, and may ac-
quire and retain the shares of any company engaged in any ac-
tivity, that the Board, in accordance with paragraph (2), deter-
mines (by regulation or order)—

(A) to be financial in nature or incidental to such
financial activity; or

(B) is complementary to a financial activity and does
not pose a substantial risk to the safety or soundness of
depository institutions or the financial system generally.
(2) COORDINATION BETWEEN THE BOARD AND THE SEC-

RETARY OF THE TREASURY.—
(A) PROPOSALS RAISED BEFORE THE BOARD.—

(i) CONSULTATION.—The Board shall notify the
Secretary of the Treasury of, and consult with the Sec-
retary of the Treasury concerning, any request, pro-
posal, or application under this subsection for a deter-
mination of whether an activity is financial in nature
or incidental to a financial activity.

(ii) TREASURY VIEW.—The Board shall not deter-
mine that any activity is financial in nature or inci-
dental to a financial activity under this subsection if
the Secretary of the Treasury notifies the Board in
writing, not later than 30 days after the date of re-
ceipt of the notice described in clause (i) (or such
longer period as the Board determines to be appro-
priate under the circumstances) that the Secretary of
the Treasury believes that the activity is not financial
in nature or incidental to a financial activity or is not
otherwise permissible under this section.
(B) PROPOSALS RAISED BY THE TREASURY.—

(i) TREASURY RECOMMENDATION.—The Secretary of
the Treasury may, at any time, recommend in writing
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that the Board find an activity to be financial in na-
ture or incidental to a financial activity.

(ii) TIME PERIOD FOR BOARD ACTION.—Not later
than 30 days after the date of receipt of a written rec-
ommendation from the Secretary of the Treasury
under clause (i) (or such longer period as the Secretary
of the Treasury and the Board determine to be appro-
priate under the circumstances), the Board shall
determine whether to initiate a public rulemaking pro-
posing that the recommended activity be found to be
financial in nature or incidental to a financial activity
under this subsection, and shall notify the Secretary of
the Treasury in writing of the determination of the
Board and, if the Board determines not to seek public
comment on the proposal, the reasons for that deter-
mination.

(3) FACTORS TO BE CONSIDERED.—In determining whether
an activity is financial in nature or incidental to a financial ac-
tivity, the Board shall take into account—

(A) the purposes of this Act and the Gramm-Leach-
Bliley Act;

(B) changes or reasonably expected changes in the
marketplace in which financial holding companies com-
pete;

(C) changes or reasonably expected changes in the
technology for delivering financial services; and

(D) whether such activity is necessary or appropriate
to allow a financial holding company and the affiliates of
a financial holding company to—

(i) compete effectively with any company seeking
to provide financial services in the United States;

(ii) efficiently deliver information and services
that are financial in nature through the use of techno-
logical means, including any application necessary to
protect the security or efficacy of systems for the
transmission of data or financial transactions; and

(iii) offer customers any available or emerging
technological means for using financial services or for
the document imaging of data.

(4) ACTIVITIES THAT ARE FINANCIAL IN NATURE.—For pur-
poses of this subsection, the following activities shall be consid-
ered to be financial in nature:

(A) Lending, exchanging, transferring, investing for
others, or safeguarding money or securities.

(B) Insuring, guaranteeing, or indemnifying against
loss, harm, damage, illness, disability, or death, or pro-
viding and issuing annuities, and acting as principal,
agent, or broker for purposes of the foregoing, in any
State.

(C) Providing financial, investment, or economic advi-
sory services, including advising an investment company
(as defined in section 3 of the Investment Company Act of
1940).
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(D) Issuing or selling instruments representing inter-
ests in pools of assets permissible for a bank to hold di-
rectly.

(E) Underwriting, dealing in, or making a market in
securities.

(F) Engaging in any activity that the Board has deter-
mined, by order or regulation that is in effect on the date
of the enactment of the Gramm-Leach-Bliley Act, to be so
closely related to banking or managing or controlling
banks as to be a proper incident thereto (subject to the
same terms and conditions contained in such order or reg-
ulation, unless modified by the Board).

(G) Engaging, in the United States, in any activity
that—

(i) a bank holding company may engage in outside
of the United States; and

(ii) the Board has determined, under regulations
prescribed or interpretations issued pursuant to sub-
section (c)(13) (as in effect on the day before the date
of the enactment of the Gramm-Leach-Bliley Act) to be
usual in connection with the transaction of banking or
other financial operations abroad.
(H) Directly or indirectly acquiring or controlling,

whether as principal, on behalf of 1 or more entities (in-
cluding entities, other than a depository institution or sub-
sidiary of a depository institution, that the bank holding
company controls), or otherwise, shares, assets, or owner-
ship interests (including debt or equity securities, partner-
ship interests, trust certificates, or other instruments rep-
resenting ownership) of a company or other entity,
whether or not constituting control of such company or
entity, engaged in any activity not authorized pursuant to
this section if—

(i) the shares, assets, or ownership interests are
not acquired or held by a depository institution or sub-
sidiary of a depository institution;

(ii) such shares, assets, or ownership interests are
acquired and held by—

(I) a securities affiliate or an affiliate thereof;
or

(II) an affiliate of an insurance company de-
scribed in subparagraph (I)(ii) that provides
investment advice to an insurance company and is
registered pursuant to the Investment Advisers
Act of 1940, or an affiliate of such investment ad-
viser;

as part of a bona fide underwriting or merchant or
investment banking activity, including investment
activities engaged in for the purpose of appreciation
and ultimate resale or disposition of the investment;

(iii) such shares, assets, or ownership interests are
held for a period of time to enable the sale or disposi-
tion thereof on a reasonable basis consistent with the
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financial viability of the activities described in clause
(ii); and

(iv) during the period such shares, assets, or own-
ership interests are held, the bank holding company
does not routinely manage or operate such company or
entity except as may be necessary or required to ob-
tain a reasonable return on investment upon resale or
disposition.
(I) Directly or indirectly acquiring or controlling,

whether as principal, on behalf of 1 or more entities (in-
cluding entities, other than a depository institution or sub-
sidiary of a depository institution, that the bank holding
company controls) or otherwise, shares, assets, or owner-
ship interests (including debt or equity securities, partner-
ship interests, trust certificates or other instruments rep-
resenting ownership) of a company or other entity,
whether or not constituting control of such company or
entity, engaged in any activity not authorized pursuant to
this section if—

(i) the shares, assets, or ownership interests are
not acquired or held by a depository institution or a
subsidiary of a depository institution;

(ii) such shares, assets, or ownership interests are
acquired and held by an insurance company that is
predominantly engaged in underwriting life, accident
and health, or property and casualty insurance (other
than credit-related insurance) or providing and issuing
annuities;

(iii) such shares, assets, or ownership interests
represent an investment made in the ordinary course
of business of such insurance company in accordance
with relevant State law governing such investments;
and

(iv) during the period such shares, assets, or own-
ership interests are held, the bank holding company
does not routinely manage or operate such company
except as may be necessary or required to obtain a
reasonable return on investment.

(5) ACTIONS REQUIRED.—
(A) IN GENERAL.—The Board shall, by regulation or

order, define, consistent with the purposes of this Act, the
activities described in subparagraph (B) as financial in na-
ture, and the extent to which such activities are financial
in nature or incidental to a financial activity.

(B) ACTIVITIES.—The activities described in this sub-
paragraph are as follows:

(i) Lending, exchanging, transferring, investing for
others, or safeguarding financial assets other than
money or securities.

(ii) Providing any device or other instrumentality
for transferring money or other financial assets.

(iii) Arranging, effecting, or facilitating financial
transactions for the account of third parties.

(6) REQUIRED NOTIFICATION.—
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(A) IN GENERAL.—A financial holding company that ac-
quires any company or commences any activity pursuant
to this subsection shall provide written notice to the Board
describing the activity commenced or conducted by the
company acquired not later than 30 calendar days after
commencing the activity or consummating the acquisition,
as the case may be.

(B) APPROVAL NOT REQUIRED FOR CERTAIN FINANCIAL
ACTIVITIES.—Except as provided in subsection (j) with re-
gard to the acquisition of a savings association, a financial
holding company may commence any activity, or acquire
any company, pursuant to paragraph (4) or any regulation
prescribed or order issued under paragraph (5), without
prior approval of the Board.
(7) MERCHANT BANKING ACTIVITIES.—

(A) JOINT REGULATIONS.—The Board and the Secretary
of the Treasury may issue such regulations implementing
paragraph (4)(H), including limitations on transactions be-
tween depository institutions and companies
controlled pursuant to such paragraph, as the Board and
the Secretary jointly deem appropriate to assure compli-
ance with the purposes and prevent evasions of this Act
and the Gramm-Leach-Bliley Act and to protect depository
institutions.

(B) SUNSET OF RESTRICTIONS ON MERCHANT BANKING
ACTIVITIES OF FINANCIAL SUBSIDIARIES.—The restrictions
contained in paragraph (4)(H) on the ownership and con-
trol of shares, assets, or ownership interests by or on be-
half of a subsidiary of a depository institution shall not
apply to a financial subsidiary (as defined in section 5136A
of the Revised Statutes of the United States) of a bank, if
the Board and the Secretary of the Treasury jointly au-
thorize financial subsidiaries of banks to engage in mer-
chant banking activities pursuant to section 122 of the
Gramm-Leach-Bliley Act.

* * * * * * *

ADMINISTRATION

SEC. 5. ø12 U.S.C. 1844¿ (a) * * *

* * * * * * *
(c) REPORTS AND EXAMINATIONS.—

(1) REPORTS.—
(A) IN GENERAL.—The Board, from time to time, may

require a bank holding company and any subsidiary of
such company to submit reports under oath to keep the
Board informed as to—

(i) its financial condition, systems for monitoring
and controlling financial and operating risks, and
transactions with depository institution subsidiaries of
the bank holding company; and

(ii) compliance by the company or subsidiary with
applicable provisions of this Act or any other Federal
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law that the Board has specific jurisdiction to enforce
against such company or subsidiary.
(B) USE OF EXISTING REPORTS.—

(i) IN GENERAL.—For purposes of compliance with
this paragraph, the Board shall, to the fullest extent
possible, accept—

(I) reports that a bank holding company or
any subsidiary of such company has provided or
been required to provide to other Federal or State
supervisors or to appropriate self-regulatory orga-
nizations;

(II) information that is otherwise required to
be reported publicly; and

(III) externally audited financial statements.
(ii) AVAILABILITY.—A bank holding company or a

subsidiary of such company shall provide to the Board,
at the request of the Board, a report referred to in
clause (i).

(iii) REPORTS FILED WITH OTHER AGENCIES.—
(I) IN GENERAL.—In the event that the Board

requires a report under this subsection from a
functionally regulated subsidiary of a bank hold-
ing company of a kind that is not required by an-
other Federal or State regulatory authority or an
appropriate self-regulatory organization, the
Board shall first request that the appropriate reg-
ulatory authority or self-regulatory organization
obtain such report.

(II) AVAILABILITY FROM OTHER SUBSIDIARY.—If
the report is not made available to the Board, and
the report is necessary to assess a material risk to
the bank holding company or any of its depository
institution subsidiaries or compliance with this
Act or any other Federal law that the Board has
specific jurisdiction to enforce against such com-
pany or subsidiary or the systems described in
paragraph (2)(A)(ii)(II), the Board may require
such functionally regulated subsidiary to provide
such a report to the Board.

(2) EXAMINATIONS.—
(A) EXAMINATION AUTHORITY FOR BANK HOLDING COM-

PANIES AND SUBSIDIARIES.—Subject to subparagraph (B),
the Board may make examinations of each bank holding
company and each subsidiary of such holding company in
order—

(i) to inform the Board of the nature of the oper-
ations and financial condition of the holding company
and such subsidiaries;

(ii) to inform the Board of—
(I) the financial and operational risks within

the holding company system that may pose a
threat to the safety and soundness of any deposi-
tory institution subsidiary of such holding com-
pany; and
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(II) the systems for monitoring and controlling
such risks; and
(iii) to monitor compliance with the provisions of

this Act or any other Federal law that the Board has
specific jurisdiction to enforce against such company
or subsidiary and those governing transactions and
relationships between any depository institution sub-
sidiary and its affiliates.
(B) FUNCTIONALLY REGULATED SUBSIDIARIES.—Not-

withstanding subparagraph (A), the Board may make
examinations of a functionally regulated subsidiary of a
bank holding company only if—

(i) the Board has reasonable cause to believe that
such subsidiary is engaged in activities that pose a
material risk to an affiliated depository institution;

(ii) the Board reasonably determines, after review-
ing relevant reports, that examination of the sub-
sidiary is necessary to adequately inform the Board of
the systems described in subparagraph (A)(ii)(II); or

(iii) based on reports and other available informa-
tion, the Board has reasonable cause to believe that a
subsidiary is not in compliance with this Act or any
other Federal law that the Board has specific jurisdic-
tion to enforce against such subsidiary, including pro-
visions relating to transactions with an affiliated
depository institution, and the Board cannot make
such determination through examination of the affili-
ated depository institution or the bank holding com-
pany.
(C) RESTRICTED FOCUS OF EXAMINATIONS.—The Board

shall, to the fullest extent possible, limit the focus and
scope of any examination of a bank holding company to—

(i) the bank holding company; and
(ii) any subsidiary of the bank holding company

that could have a materially adverse effect on the
safety and soundness of any depository institution
subsidiary of the holding company due to—

(I) the size, condition, or activities of the sub-
sidiary; or

(II) the nature or size of transactions between
the subsidiary and any depository institution that
is also a subsidiary of the bank holding company.

(D) DEFERENCE TO BANK EXAMINATIONS.—The Board
shall, to the fullest extent possible, for the purposes of this
paragraph, use the reports of examinations of depository
institutions made by the appropriate Federal and State
depository institution supervisory authority.

(E) DEFERENCE TO OTHER EXAMINATIONS.—The Board
shall, to the fullest extent possible, forego an examination
by the Board under this paragraph and instead review the
reports of examination made of—

(i) any registered broker or dealer by or on behalf
of the Securities and Exchange Commission;
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(ii) any registered investment adviser properly
registered by or on behalf of either the Securities and
Exchange Commission or any State;

(iii) any licensed insurance company by or on be-
half of any State regulatory authority responsible for
the supervision of insurance companies; and

(iv) any other subsidiary that the Board finds to
be comprehensively supervised by a Federal or State
authority.

(3) CAPITAL.—
(A) IN GENERAL.—The Board may not, by regulation,

guideline, order, or otherwise, prescribe or impose any cap-
ital or capital adequacy rules, guidelines, standards, or
requirements on any functionally regulated subsidiary of a
bank holding company that—

(i) is not a depository institution; and
(ii) is—

(I) in compliance with the applicable capital
requirements of its Federal regulatory authority
(including the Securities and Exchange Commis-
sion) or State insurance authority;

(II) properly registered as an investment ad-
viser under the Investment Advisers Act of 1940,
or with any State; or

(III) is licensed as an insurance agent with
the appropriate State insurance authority.

(B) RULE OF CONSTRUCTION.—Subparagraph (A) shall
not be construed as preventing the Board from imposing
capital or capital adequacy rules, guidelines, standards, or
requirements with respect to—

(i) activities of a registered investment adviser
other than with respect to investment advisory activi-
ties or activities incidental to investment advisory
activities; or

(ii) activities of a licensed insurance agent other
than insurance agency activities or activities inci-
dental to insurance agency activities.
(C) LIMITATIONS ON INDIRECT ACTION.—In developing,

establishing, or assessing bank holding company capital or
capital adequacy rules, guidelines, standards, or require-
ments for purposes of this paragraph, the Board may not
take into account the activities, operations, or investments
of an affiliated investment company registered under the
Investment Company Act of 1940, unless the investment
company is—

(i) a bank holding company; or
(ii) controlled by a bank holding company by rea-

son of ownership by the bank holding company (in-
cluding through all of its affiliates) of 25 percent or
more of the shares of the investment company, and
the shares owned by the bank holding company have
a market value equal to more than $1,000,000.

(4) FUNCTIONAL REGULATION OF SECURITIES AND INSUR-
ANCE ACTIVITIES.—
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(A) SECURITIES ACTIVITIES.—Securities activities con-
ducted in a functionally regulated subsidiary of a deposi-
tory institution shall be subject to regulation by the Secu-
rities and Exchange Commission, and by relevant State
securities authorities, as appropriate, subject to section
104 of the Gramm-Leach-Bliley Act, to the same extent as
if they were conducted in a nondepository institution sub-
sidiary of a bank holding company.

(B) INSURANCE ACTIVITIES.—Subject to section 104 of
the Gramm-Leach-Bliley Act, insurance agency and bro-
kerage activities and activities as principal conducted in a
functionally regulated subsidiary of a depository institu-
tion shall be subject to regulation by a State insurance au-
thority to the same extent as if they were conducted in a
nondepository institution subsidiary of a bank holding
company.
(5) DEFINITION.—For purposes of this subsection, the term

‘‘functionally regulated subsidiary’’ means any company—
(A) that is not a bank holding company or a depository

institution; and
(B) that is—

(i) a broker or dealer that is registered under the
Securities Exchange Act of 1934;

(ii) a registered investment adviser, properly reg-
istered by or on behalf of either the Securities and Ex-
change Commission or any State, with respect to the
investment advisory activities of such investment ad-
viser and activities incidental to such investment advi-
sory activities;

(iii) an investment company that is registered
under the Investment Company Act of 1940;

(iv) an insurance company, with respect to insur-
ance activities of the insurance company and activities
incidental to such insurance activities, that is subject
to supervision by a State insurance regulator; or

(v) an entity that is subject to regulation by the
Commodity Futures Trading Commission, with respect
to the commodities activities of such entity and activi-
ties incidental to such commodities activities.

* * * * * * *
(g) AUTHORITY OF STATE INSURANCE REGULATOR AND THE

SECURITIES AND EXCHANGE COMMISSION.—
(1) IN GENERAL.—Notwithstanding any other provision of

law, any regulation, order, or other action of the Board that re-
quires a bank holding company to provide funds or other assets
to a subsidiary depository institution shall not be effective nor
enforceable with respect to an entity described in subpara-
graph (A) if—

(A) such funds or assets are to be provided by—
(i) a bank holding company that is an insurance

company, a broker or dealer registered under the
Securities Exchange Act of 1934, an investment com-
pany registered under the Investment Company Act of
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1940, or an investment adviser registered by or on be-
half of either the Securities and Exchange Commission
or any State; or

(ii) an affiliate of the depository institution that is
an insurance company or a broker or dealer registered
under the Securities Exchange Act of 1934, an invest-
ment company registered under the Investment Com-
pany Act of 1940, or an investment adviser registered
by or on behalf of either the Securities and Exchange
Commission or any State; and
(B) the State insurance authority for the insurance

company or the Securities and Exchange Commission for
the registered broker, dealer, investment adviser (solely
with respect to investment advisory activities or activities
incidental thereto), or investment company, as the case
may be, determines in writing sent to the holding company
and the Board that the holding company shall not provide
such funds or assets because such action would have a
material adverse effect on the financial condition of the
insurance company or the broker, dealer, investment com-
pany, or investment adviser, as the case may be.
(2) NOTICE TO STATE INSURANCE AUTHORITY OR SEC RE-

QUIRED.—If the Board requires a bank holding company, or an
affiliate of a bank holding company, that is an insurance com-
pany or a broker, dealer, investment company, or investment
adviser described in paragraph (1)(A) to provide funds or as-
sets to a depository institution subsidiary of the holding com-
pany pursuant to any regulation, order, or other action of the
Board referred to in paragraph (1), the Board shall promptly
notify the State insurance authority for the insurance com-
pany, the Securities and Exchange Commission, or State secu-
rities regulator, as the case may be, of such requirement.

(3) DIVESTITURE IN LIEU OF OTHER ACTION.—If the Board
receives a notice described in paragraph (1)(B) from a State
insurance authority or the Securities and Exchange Commis-
sion with regard to a bank holding company or affiliate re-
ferred to in that paragraph, the Board may order the bank
holding company to divest the depository institution not later
than 180 days after receiving the notice, or such longer period
as the Board determines consistent with the safe and sound
operation of the depository institution.

(4) CONDITIONS BEFORE DIVESTITURE.—During the period
beginning on the date an order to divest is issued by the Board
under paragraph (3) to a bank holding company and ending on
the date the divestiture is completed, the Board may impose
any conditions or restrictions on the holding company’s owner-
ship or operation of the depository institution, including re-
stricting or prohibiting transactions between the depository
institution and any affiliate of the institution, as are appro-
priate under the circumstances.

(5) RULE OF CONSTRUCTION.—No provision of this sub-
section may be construed as limiting or otherwise affecting, ex-
cept to the extent specifically provided in this subsection, the
regulatory authority, including the scope of the authority, of



707 Sec. 5BANK HOLDING COMPANY ACT OF 1956

any Federal agency or department with regard to any entity
that is within the jurisdiction of such agency or department.

* * * * * * *
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C H A P T E R O N E.

ORGANIZATION AND POWERS.

* * * * * * *
SEC. 5136. ø12 U.S.C. 24¿ Upon duly making and filing arti-

cles of association and an organization certificate, the association
shall become, as from the date of the execution of its organization
certificate, a body corporate, and as such, and in the name des-
ignated in the organization certificate, it shall have power—

First. To adopt and use a corporate seal.
Second. To have succession from the date of the approval of

this Act, or from the date of its organization if organized after such
date of approval until such time as it be dissolved by the act of its
shareholders owning two-thirds of its stock, or until its franchise
becomes forfeited by reason of violation of law, or until terminated
by either a general or a special Act of Congress or until its affairs
be placed in the hands of a receiver and finally wound up by him.

Third. To make contracts.
Fourth. To sue and be sued, complain and defend, in any court

of law and equity, as fully as natural persons.
Fifth. To elect or appoint directors, and by its board of direc-

tors to appoint a president, vice-president, cashier, and other offi-
cers, define their duties, require bonds of them and fix the penalty
thereof, dismiss such officers or any of them at pleasure, and ap-
point others to fill their places.

Sixth. To prescribe, by its board of directors, by-laws not incon-
sistent with law, regulating the manner in which its stock shall be
transferred, its directors elected or appointed, its officers ap-
pointed, its property transferred, its general business conducted,
and the privileges granted to it by law exercised and enjoyed.
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Seventh. To exercise by its board of directors or duly author-
ized officers or agents, subject to law, all such incidental powers as
shall be necessary to carry on the business of banking; by dis-
counting and negotiating promissory notes, drafts, bills of ex-
change, and other evidences of debt; by receiving deposits; by buy-
ing and selling exchange, coin, and bullion; by loaning money on
personal security; and by obtaining, issuing, and circulating notes
according to the provisions of this title. The business of dealing in
securities and stock by the association shall be limited to pur-
chasing and selling such securities and stock without recourse,
solely upon the order, and for the account of, customers, and in no
case for its own account, and the association shall not underwrite
any issue of securities or stock: Provided, That the association may
purchase for its own account investment securities under such limi-
tations and restrictions as the Comptroller of the Currency may by
regulation prescribe. In no event shall the total amount of the in-
vestment securities of any one obligor or maker, held by the asso-
ciation for its own account, exceed at any time 10 per centum of
its capital stock actually paid in and unimpaired and 10 per cen-
tum of its unimpaired surplus fund, except that this limitation
shall not require any association to dispose of any securities law-
fully held by it on the date of enactment of the Banking Act of
1935. As used in this section the term ‘‘investment securities’’ shall
mean marketable obligations evidencing indebtedness of any per-
son, copartnership, association, or corporation in the form of bonds,
notes and/or debentures commonly known as investment securities
under such further definition of the term ‘‘investment securities’’ as
may by regulation be prescribed by the Comptroller of the Cur-
rency. Except as hereinafter provided or otherwise permitted by
law, nothing herein contained shall authorize the purchase by the
association for its own account of any shares of stock of any cor-
poration. The limitations and restrictions herein contained as to
dealing in, underwriting and purchasing for its own account, in-
vestment securities shall not apply to obligations of the United
States, or general obligations of any State or of any political sub-
division thereof, or obligations of the Washington Metropolitan
Area Transit Authority which are guaranteed by the Secretary of
Transportation under section 9 of the National Capital Transpor-
tation Act of 1969, or obligations issued under authority of the Fed-
eral Farm Loan Act, as amended, or issued by the thirteen banks
for cooperatives or any of them or the Federal Home Loan Banks,
or obligations which are insured by the Secretary of Housing and
Urban Development under title XI of the National Housing Act, or
obligations which are insured by the Secretary of Housing and
Urban Development (hereafter in this sentence referred to as the
‘‘Secretary’’ pursuant to section 207 of the National Housing Act,
if the debentures to be issued in payment of such insured obliga-
tions are guaranteed as to principal and interest by the United
States, or obligations, participations, or other instruments of or
issued by the Federal National Mortgage Association or the Gov-
ernment National Mortgage Association, or mortgages, obligations,
or other securities which are or ever have been sold by the Federal
Home Loan Mortgage Corporation pursuant to section 305 or sec-
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1 So in law. Probably should have a comma before ‘‘or obligations’’.
2 Public Law 92–318, sec. 133(c)(1), 86 Stat. 269, amended the sixth sentence of the seventh

paragraph of section 5136. This amendment incorrectly stated that the word ‘‘participation’’ ap-
pears in the sixth sentence. The amendment should have included the word ‘‘participations’’.

3 Public Law 81–171, sec. 602(a), 63 Stat. 439, amended the last sentence of the seventh para-
graph of section 5136. The amendment probably should have been made to the penultimate sen-
tence. The last sentence was added by P.L. 81–142, sec. 1, 63 Stat. 298.

4 Section 206(1) of the Housing and Community Development Act of 1974 (88 Stat. 668)
amended this sentence by striking ‘‘1421a(b) of title 42’’ [the U.S.C. citation for section 22(b)
of the United States Housing Act of 1937] and inserting ‘‘6(g) of the United States Housing Act
of 1937’’. The amendment should probably have been made by striking the references to section
22(b) of such Act in both forms such references appear.

tion 306 of the Federal Home Loan Mortgage Corporation Act 1 or
obligations of the Federal Financing Bank 1 or obligations of the
Environmental Financing Authority 1 or obligations or other instru-
ments or securities of the Student Loan Marketing Association,2
or 3 such obligations of any local public agency (as defined in sec-
tion 110 (h) of the Housing Act of 1949) as are secured by an agree-
ment between the local public agency and the Secretary in which
the local public agency agrees to borrow from said Secretary and
said Secretary agrees to lend to said local public agency, monies in
an aggregate amount which (together with any other monies irrev-
ocably committed to the payment of interest on such obligations)
will suffice to pay, when due, the interest on and all installments
(including the final installment) of the principal of such obligations,
which monies under the terms of said agreement are required to
be used for such payments, or such obligations of a public housing
agency (as defined in the United States Housing Act of 1937, as
amended) as are secured (1) by an agreement between the public
housing agency and the Secretary in which the public housing
agency agrees to borrow from the Secretary and the Secretary
agrees to lend to the public housing agency, prior to the maturity
of such obligations, monies in an amount which (together with any
other monies irrevocably committed to the payment of interest on
such obligations) will suffice to pay the principal of such obligations
with interest to maturity thereon, which monies under the terms
of said agreement are required to be used for the purpose of paying
the principal of and the interest on such obligations at their matu-
rity, (2) by a pledge of annual contributions under an annual con-
tributions contract between such public housing agency and the
Secretary if such contract shall contain the covenant by the Sec-
retary which is authorized by subsection (b) of section 22 4 of the
United States Housing Act of 1937, as amended, and if the max-
imum sum and the maximum period specified in such contract pur-
suant to said subsection 22(b) 4 shall not be less than the annual
amount and the period for payment which are requisite to provide
for the payment when due of all installments of principal and inter-
est on such obligations, or (3) by a pledge or both annual contribu-
tions under an annual contributions contract containing the cov-
enant by the Secretary which is authorized by section 6(g) of the
United States Housing Act of 1937, and a loan under an agreement
between the local public housing agency and the Secretary in which
the public housing agency agrees to borrow from the Secretary, and
the Secretary agrees to lend to the public housing agency, prior to
the maturity of the obligations involved, moneys in an amount
which (together with any other moneys irrevocably committed
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1 So in law. Probably should have a comma.
2 Public Law 91–375, sec. 6(d), 84 Stat. 776, amended the seventh paragraph of section 5136

by making an insertion after the phrase ‘‘nor to bonds, notes, and other obligations issued by
the Tennessee Valley Authority’’. This phrase should not have included the comma following the
word ‘‘notes’’.

3 So in law.

under the annual contributions contract to the payment of prin-
cipal and interest on such obligations) will suffice to provide for the
payment when due of all installments of principal and interest on
such obligations, which moneys under the terms of the agreement
are required to be used for the purpose of paying the principal and
interest on such obligations at their maturity: Provided, That in
carrying on the business commonly known as the safe-deposit busi-
ness the association shall not invest in the capital stock of a cor-
poration organized under the law of any State to conduct a safe-
deposit business in an amount in excess of 15 per centum of the
capital stock of the association actually paid in and unimpaired
and 15 per centum of its unimpaired surplus. The limitations and
restrictions herein contained as to dealing in and underwriting in-
vestment securities shall not apply to obligations issued by the
International Bank for Reconstruction and Development, the Euro-
pean Bank for Reconstruction and Development, the Inter-Amer-
ican Development Bank, Bank for Economic Cooperation and De-
velopment in the Middle East and North Africa, the Asian Develop-
ment Bank 1 the African Development Bank, the Inter-American
Investment Corporation, or the International Finance Corporation,
or obligations issued by any State or political subdivision or any
agency of a State or political subdivision for housing, university, or
dormitory purposes, which are at the time eligible for purchase by
a national bank for its own account, nor to bonds, notes and other
obligations issued by the Tennessee Valley Authority 2 or by the
United States Postal Service,: 3 Provided, That no association shall
hold obligations issued by any of said organizations as a result of
underwriting, dealing, or purchasing for its own account (and for
this purpose obligations as to which it is under commitment shall
be deemed to be held by it) in a total amount exceeding at any one
time 10 per centum of its capital stock actually paid in and
unimpaired and 10 per centum of its unimpaired surplus fund.
Notwithstanding any other provision in this paragraph, the asso-
ciation may purchase for its own account shares of stock issued by
a corporation authorized to be created pursuant to title IX of the
Housing and Urban Development Act of 1968, and may make in-
vestments in a partnership, limited partnership, or joint venture
formed pursuant to section 907(a) or 907(c) of that Act. Notwith-
standing any other provision of this paragraph, the association may
purchase for its own account shares of stock issued by any State
housing corporation incorporated in the State in which the associa-
tion is located and may make investments in loans and commit-
ments for loans to any such corporation: Provided, That in no event
shall the total amount of such stock held for its own account and
such investments in loans and commitments made by the associa-
tion exceed at any time 5 per centum of its capital stock actually
paid in and unimpaired plus 5 per centum of its unimpaired sur-
plus fund. Notwithstanding any other provision in this paragraph,
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1 Section 322(a)(1)(B) of P.L. 103–325 attempted to amended the 5th proviso of paragraph Sev-
enth of section 5136 by striking ‘‘services for other depository institutions and their officers, di-
rectors and employees’’ and inserting the following: ‘‘services to or for other depository institu-
tions, their holding companies, and the officers, directors, and employees of such institutions
and companies, and in providing correspondent banking services at the request of other deposi-
tory institutions or their holding companies (also referred to as a ‘banker’s bank’)’’. The amend-
ment probably should have included a comma after ‘‘directors’’ in the matter to be stricken. The
amendment has been executed in accordance with the probable intent.

2 Section 206(c) of P.L. 103–325 attempted to amend the last sentence in the first full para-
graph of paragraph Seventh, by striking ‘‘or (B) are mortgage related securities’’ and inserting
the following: ‘‘(B) are small business related securities (as defined in section 3(a)(53) of the Se-
curities Exchange Act of 1934); or (C) are mortgage related securities’’. The amendment probably
should have been made to the third to the last sentence in the first full paragraph of paragraph
Seventh. The amendment has been executed in accordance with the probable intent.

the association may purchase for its own account shares of stock
issued by a corporation organized solely for the purpose of making
loans to farmers and ranchers for agricultural purposes, including
the breeding, raising, fattening, or marketing of livestock. How-
ever, unless the association owns at least 80 per centum of the
stock of such agricultural credit corporation the amount invested
by the association at any one time in the stock of such corporation
shall not exceed 20 per centum of the unimpaired capital and sur-
plus of the association: Provided further, That notwithstanding any
other provision of this paragraph, the association may purchase for
its own account shares of stock of a bank insured by the Federal
Deposit Insurance Corporation or a holding company which owns
or controls such an insured bank if the stock of such bank or com-
pany is owned exclusively (except to the extent directors’ qualifying
shares are required by law) by depository institutions or depository
institution holding companies (as defined in section 3 of the Fed-
eral Deposit Insurance Act) and such bank or company and all sub-
sidiaries thereof are engaged exclusively in providing services to or
for other depository institutions, their holding companies, and the
officers, directors, and employees of such institutions and compa-
nies, and in providing correspondent banking services at the re-
quest of other depository institutions or their holding companies
(also referred to as a ‘‘banker’s bank’’) 1, but in no event shall the
total amount of such stock held by the association in any bank or
holding company exceed at any time 10 per centum of the associa-
tions capital stock and paid in and unimpaired surplus and in no
event shall the purchase of such stock result in an association’s ac-
quiring more than 5 per centum of any class of voting securities of
such bank or company. The limitations and restrictions contained
in this paragraph as to an association purchasing for its own ac-
count investment securities shall not apply to securities that (A)
are offered and sold pursuant to section 4(5) of the Securities Act
of 1933 (15 U.S.C. 77d(5)); (B) are small business related securities
(as defined in section 3(a)(53) of the Securities Exchange Act of
1934); or (C) are mortgage related securities 2 (as that term is de-
fined in section 3(a)(41) of the Securities Exchange Act of 1934 (15
U.S.C. 78c(a)(41)). The exception provided for the securities de-
scribed in subparagraphs (A), (B), and (C) shall be subject to such
regulations as the Comptroller of the Currency may prescribe, in-
cluding regulations prescribing minimum size of the issue (at the
time of initial distribution) or minimum aggregate sales prices, or
both. A national banking association may deal in, underwrite, and
purchase for such association’s own account qualified Canadian
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government obligations to the same extent that such association
may deal in, underwrite, and purchase for such association’s own
account obligations of the United States or general obligations of
any State or of any political subdivision thereof. For purposes of
this paragraph—

(1) the term ‘‘qualified Canadian government obligations’’
means any debt obligation which is backed by Canada, any
Province of Canada, or any political subdivision of any such
Province to a degree which is comparable to the liability of the
United States, any State, or any political subdivision thereof
for any obligation which is backed by the full faith and credit
of the United States, such State, or such political subdivision,
and such term includes any debt obligation of any agent of
Canada or any such Province or any political subdivision of
such Province if—

(A) the obligation of the agent is assumed in such
agent’s capacity as agent for Canada or such Province or
such political subdivision; and

(B) Canada, such Province, or such political subdivi-
sion on whose behalf such agent is acting with respect to
such obligation is ultimately and unconditionally liable for
such obligation; and
(2) the term ‘‘Province of Canada’’ means a Province of

Canada and includes the Yukon Territory and the Northwest
Territories and their successors.
In addition to the provisions in this paragraph for dealing in,

underwriting, or purchasing securities, the limitations and restric-
tions contained in this paragraph as to dealing in, underwriting,
and purchasing investment securities for the national bank’s own
account shall not apply to obligations (including limited obligation
bonds, revenue bonds, and obligations that satisfy the require-
ments of section 142(b)(1) of the Internal Revenue Code of 1986)
issued by or on behalf of any State or political subdivision of a
State, including any municipal corporate instrumentality of 1 or
more States, or any public agency or authority of any State or
political subdivision of a State, if the national bank is well capital-
ized (as defined in section 38 of the Federal Deposit Insurance Act).

Eighth. To contribute to community funds, or to charitable,
philanthropic, or benevolent instrumentalities conducive to public
welfare, such sums as its board of directors may deem expedient
and in the interests of the association, if it is located in a State the
laws of which do not expressly prohibit State banking institutions
from contributing to such funds or instrumentalities.

Ninth. To issue and sell securities which are guaranteed pur-
suant to section 306(g) of the National Housing Act.

Tenth. To invest in tangible personal property, including, with-
out limitation, vehicles, manufactured homes, machinery, equip-
ment, or furniture, for lease financing transactions on a net lease
basis, but such investment may not exceed 10 percent of the assets
of the association.
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1 Indentation so in law.

Eleventh. 1 To make investments designed primarily to
promote the public welfare, including the welfare of low- and
moderate-income communities or families (such as by providing
housing, services, or jobs). A national banking association may
make such investments directly or by purchasing interests in
an entity primarily engaged in making such investments. An
association shall not make any such investment if the invest-
ment would expose the association to unlimited liability. The
Comptroller of the Currency shall limit an association’s invest-
ments in any 1 project and an association’s aggregate in-
vestments under this paragraph. An association’s aggregate
investments under this paragraph shall not exceed an amount
equal to the sum of 5 percent of the association’s capital stock
actually paid in and unimpaired and 5 percent of the associa-
tion’s unimpaired surplus fund, unless the Comptroller
determines by order that the higher amount will pose no sig-
nificant risk to the affected deposit insurance fund, and the
association is adequately capitalized. In no case shall an asso-
ciation’s aggregate investments under this paragraph exceed
an amount equal to the sum of 10 percent of the association’s
capital stock actually paid in and unimpaired and 10 percent
of the association’s unimpaired surplus fund.

SEC. 5136A. ø12 U.S.C. 24a¿ FINANCIAL SUBSIDIARIES OF NATIONAL
BANKS.

(a) AUTHORIZATION TO CONDUCT IN SUBSIDIARIES CERTAIN
ACTIVITIES THAT ARE FINANCIAL IN NATURE.—

(1) IN GENERAL.—Subject to paragraph (2), a national bank
may control a financial subsidiary, or hold an interest in a
financial subsidiary.

(2) CONDITIONS AND REQUIREMENTS.—A national bank may
control a financial subsidiary, or hold an interest in a financial
subsidiary, only if—

(A) the financial subsidiary engages only in—
(i) activities that are financial in nature or inci-

dental to a financial activity pursuant to subsection
(b); and

(ii) activities that are permitted for national banks
to engage in directly (subject to the same terms and
conditions that govern the conduct of the activities by
a national bank);
(B) the activities engaged in by the financial sub-

sidiary as a principal do not include—
(i) insuring, guaranteeing, or indemnifying against

loss, harm, damage, illness, disability, or death (except
to the extent permitted under section 302 or 303(c) of
the Gramm-Leach-Bliley Act) or providing or issuing
annuities the income of which is subject to tax treat-
ment under section 72 of the Internal Revenue Code
of 1986;

(ii) real estate development or real estate invest-
ment activities, unless otherwise expressly authorized
by law; or
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(iii) any activity permitted in subparagraph (H) or
(I) of section 4(k)(4) of the Bank Holding Company Act
of 1956, except activities described in section
4(k)(4)(H) that may be permitted in accordance with
section 122 of the Gramm-Leach-Bliley Act;
(C) the national bank and each depository institution

affiliate of the national bank are well capitalized and well
managed;

(D) the aggregate consolidated total assets of all finan-
cial subsidiaries of the national bank do not exceed the
lesser of—

(i) 45 percent of the consolidated total assets of
the parent bank; or

(ii) $50,000,000,000;
(E) except as provided in paragraph (4), the national

bank meets any applicable rating or other requirement set
forth in paragraph (3); and

(F) the national bank has received the approval of the
Comptroller of the Currency for the financial subsidiary to
engage in such activities, which approval shall be based
solely upon the factors set forth in this section.
(3) RATING OR COMPARABLE REQUIREMENT.—

(A) IN GENERAL.—A national bank meets the require-
ments of this paragraph if—

(i) the bank is 1 of the 50 largest insured banks
and has not fewer than 1 issue of outstanding eligible
debt that is currently rated within the 3 highest
investment grade rating categories by a nationally rec-
ognized statistical rating organization; or

(ii) the bank is 1 of the second 50 largest insured
banks and meets the criteria set forth in clause (i) or
such other criteria as the Secretary of the Treasury
and the Board of Governors of the Federal Reserve
System may jointly establish by regulation and deter-
mine to be comparable to and consistent with the pur-
poses of the rating required in clause (i).
(B) CONSOLIDATED TOTAL ASSETS.—For purposes of

this paragraph, the size of an insured bank shall be deter-
mined on the basis of the consolidated total assets of the
bank as of the end of each calendar year.
(4) FINANCIAL AGENCY SUBSIDIARY.—The requirement in

paragraph (2)(E) shall not apply with respect to the ownership
or control of a financial subsidiary that engages in activities
described in subsection (b)(1) solely as agent and not directly
or indirectly as principal.

(5) REGULATIONS REQUIRED.—Before the end of the 270-
day period beginning on the date of the enactment of the
Gramm-Leach-Bliley Act, the Comptroller of the Currency
shall, by regulation, prescribe procedures to implement this
section.

(6) INDEXED ASSET LIMIT.—The dollar amount contained in
paragraph (2)(D) shall be adjusted according to an indexing
mechanism jointly established by regulation by the Secretary
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of the Treasury and the Board of Governors of the Federal Re-
serve System.

(7) COORDINATION WITH SECTION 4(l)(2) OF THE BANK HOLD-
ING COMPANY ACT OF 1956.—Section 4(l)(2) of the Bank Holding
Company Act of 1956 applies to a national bank that controls
a financial subsidiary in the manner provided in that section.
(b) ACTIVITIES THAT ARE FINANCIAL IN NATURE.—

(1) FINANCIAL ACTIVITIES.—
(A) IN GENERAL.—An activity shall be financial in na-

ture or incidental to such financial activity only if—
(i) such activity has been defined to be financial in

nature or incidental to a financial activity for bank
holding companies pursuant to section 4(k)(4) of the
Bank Holding Company Act of 1956; or

(ii) the Secretary of the Treasury determines the
activity is financial in nature or incidental to a finan-
cial activity in accordance with subparagraph (B).
(B) COORDINATION BETWEEN THE BOARD AND THE SEC-

RETARY OF THE TREASURY.—
(i) PROPOSALS RAISED BEFORE THE SECRETARY OF

THE TREASURY.—
(I) CONSULTATION.—The Secretary of the

Treasury shall notify the Board of, and consult
with the Board concerning, any request, proposal,
or application under this section for a determina-
tion of whether an activity is financial in nature
or incidental to a financial activity.

(II) BOARD VIEW.—The Secretary of the Treas-
ury shall not determine that any activity is finan-
cial in nature or incidental to a financial activity
under this section if the Board notifies the Sec-
retary in writing, not later than 30 days after the
date of receipt of the notice described in subclause
(I) (or such longer period as the Secretary deter-
mines to be appropriate under the circumstances)
that the Board believes that the activity is not
financial in nature or incidental to a financial ac-
tivity or is not otherwise permissible under this
section.
(ii) PROPOSALS RAISED BY THE BOARD.—

(I) BOARD RECOMMENDATION.—The Board
may, at any time, recommend in writing that the
Secretary of the Treasury find an activity to be
financial in nature or incidental to a financial ac-
tivity for purposes of this section.

(II) TIME PERIOD FOR SECRETARIAL ACTION.—
Not later than 30 days after the date of receipt of
a written recommendation from the Board under
subclause (I) (or such longer period as the Sec-
retary of the Treasury and the Board determine to
be appropriate under the circumstances), the Sec-
retary shall determine whether to initiate a public
rulemaking proposing that the subject rec-
ommended activity be found to be financial in na-
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ture or incidental to a financial activity under this
section, and shall notify the Board in writing of
the determination of the Secretary and, in the
event that the Secretary determines not to seek
public comment on the proposal, the reasons for
that determination.

(2) FACTORS TO BE CONSIDERED.—In determining whether
an activity is financial in nature or incidental to a financial ac-
tivity, the Secretary shall take into account—

(A) the purposes of this Act and the Gramm-Leach-
Bliley Act;

(B) changes or reasonably expected changes in the
marketplace in which banks compete;

(C) changes or reasonably expected changes in the
technology for delivering financial services; and

(D) whether such activity is necessary or appropriate
to allow a bank and the subsidiaries of a bank to—

(i) compete effectively with any company seeking
to provide financial services in the United States;

(ii) efficiently deliver information and services
that are financial in nature through the use of techno-
logical means, including any application necessary to
protect the security or efficacy of systems for the
transmission of data or financial transactions; and

(iii) offer customers any available or emerging
technological means for using financial services or for
the document imaging of data.

(3) AUTHORIZATION OF NEW FINANCIAL ACTIVITIES.—The
Secretary of the Treasury shall, by regulation or order and in
accordance with paragraph (1)(B), define, consistent with the
purposes of this Act and the Gramm-Leach-Bliley Act, the fol-
lowing activities as, and the extent to which such activities
are, financial in nature or incidental to a financial activity:

(A) Lending, exchanging, transferring, investing for
others, or safeguarding financial assets other than money
or securities.

(B) Providing any device or other instrumentality for
transferring money or other financial assets.

(C) Arranging, effecting, or facilitating financial trans-
actions for the account of third parties.

(c) CAPITAL DEDUCTION.—
(1) CAPITAL DEDUCTION REQUIRED.—In determining compli-

ance with applicable capital standards—
(A) the aggregate amount of the outstanding equity

investment, including retained earnings, of a national
bank in all financial subsidiaries shall be deducted from
the assets and tangible equity of the national bank; and

(B) the assets and liabilities of the financial subsidi-
aries shall not be consolidated with those of the national
bank.
(2) FINANCIAL STATEMENT DISCLOSURE OF CAPITAL DEDUC-

TION.—Any published financial statement of a national bank
that controls a financial subsidiary shall, in addition to pro-
viding information prepared in accordance with generally
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accepted accounting principles, separately present financial
information for the bank in the manner provided in paragraph
(1).
(d) SAFEGUARDS FOR THE BANK.—A national bank that estab-

lishes or maintains a financial subsidiary shall assure that—
(1) the procedures of the national bank for identifying and

managing financial and operational risks within the national
bank and the financial subsidiary adequately protect the na-
tional bank from such risks;

(2) the national bank has, for the protection of the bank,
reasonable policies and procedures to preserve the separate
corporate identity and limited liability of the national bank
and the financial subsidiaries of the national bank; and

(3) the national bank is in compliance with this section.
(e) PROVISIONS APPLICABLE TO NATIONAL BANKS THAT FAIL TO

CONTINUE TO MEET CERTAIN REQUIREMENTS.—
(1) IN GENERAL.—If a national bank or insured depository

institution affiliate does not continue to meet the requirements
of subsection (a)(2)(C) or subsection (d), the Comptroller of the
Currency shall promptly give notice to the national bank to
that effect describing the conditions giving rise to the notice.

(2) AGREEMENT TO CORRECT CONDITIONS.—Not later than
45 days after the date of receipt by a national bank of a notice
given under paragraph (1) (or such additional period as the
Comptroller of the Currency may permit), the national bank
shall execute an agreement with the Comptroller of the Cur-
rency and any relevant insured depository institution affiliate
shall execute an agreement with its appropriate Federal bank-
ing agency to comply with the requirements of subsection
(a)(2)(C) and subsection (d).

(3) IMPOSITION OF CONDITIONS.—Until the conditions de-
scribed in a notice under paragraph (1) are corrected—

(A) the Comptroller of the Currency may impose such
limitations on the conduct or activities of the national
bank or any subsidiary of the national bank as the Comp-
troller of the Currency determines to be appropriate under
the circumstances and consistent with the purposes of this
section; and

(B) the appropriate Federal banking agency may im-
pose such limitations on the conduct or activities of any
relevant insured depository institution affiliate or any sub-
sidiary of the institution as such agency determines to be
appropriate under the circumstances and consistent with
the purposes of this section.
(4) FAILURE TO CORRECT.—If the conditions described in a

notice to a national bank under paragraph (1) are not corrected
within 180 days after the date of receipt by the national bank
of the notice, the Comptroller of the Currency may require the
national bank, under such terms and conditions as may be im-
posed by the Comptroller and subject to such extension of time
as may be granted in the discretion of the Comptroller, to di-
vest control of any financial subsidiary.
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(5) CONSULTATION.—In taking any action under this sub-
section, the Comptroller shall consult with all relevant Federal
and State regulatory agencies and authorities.
(f) FAILURE TO MAINTAIN PUBLIC RATING OR MEET APPLICABLE

CRITERIA.—
(1) IN GENERAL.—A national bank that does not continue

to meet any applicable rating or other requirement of sub-
section (a)(2)(E) after acquiring or establishing a financial sub-
sidiary shall not, directly or through a subsidiary, purchase or
acquire any additional equity capital of any financial sub-
sidiary until the bank meets such requirements.

(2) EQUITY CAPITAL.—For purposes of this subsection, the
term ‘‘equity capital’’ includes, in addition to any equity instru-
ment, any debt instrument issued by a financial subsidiary, if
the instrument qualifies as capital of the subsidiary under any
Federal or State law, regulation, or interpretation applicable to
the subsidiary.
(g) DEFINITIONS.—For purposes of this section, the following

definitions shall apply:
(1) AFFILIATE, COMPANY, CONTROL, AND SUBSIDIARY.—The

terms ‘‘affiliate’’, ‘‘company’’, ‘‘control’’, and ‘‘subsidiary’’ have
the meanings given those terms in section 2 of the Bank Hold-
ing Company Act of 1956.

(2) APPROPRIATE FEDERAL BANKING AGENCY, DEPOSITORY
INSTITUTION, INSURED BANK, AND INSURED DEPOSITORY INSTITU-
TION.—The terms ‘‘appropriate Federal banking agency’’,
‘‘depository institution’’, ‘‘insured bank’’, and ‘‘insured deposi-
tory institution’’ have the meanings given those terms in sec-
tion 3 of the Federal Deposit Insurance Act.

(3) FINANCIAL SUBSIDIARY.—The term ‘‘financial sub-
sidiary’’ means any company that is controlled by 1 or more in-
sured depository institutions other than a subsidiary that—

(A) engages solely in activities that national banks are
permitted to engage in directly and are conducted subject
to the same terms and conditions that govern the conduct
of such activities by national banks; or

(B) a national bank is specifically authorized by the
express terms of a Federal statute (other than this sec-
tion), and not by implication or interpretation, to control,
such as by section 25 or 25A of the Federal Reserve Act
or the Bank Service Company Act.
(4) ELIGIBLE DEBT.—The term ‘‘eligible debt’’ means unse-

cured long-term debt that—
(A) is not supported by any form of credit enhance-

ment, including a guarantee or standby letter of credit;
and

(B) is not held in whole or in any significant part by
any affiliate, officer, director, principal shareholder, or em-
ployee of the bank or any other person acting on behalf of
or with funds from the bank or an affiliate of the bank.
(5) WELL CAPITALIZED.—The term ‘‘well capitalized’’ has

the meaning given the term in section 38 of the Federal De-
posit Insurance Act.

(6) WELL MANAGED.—The term ‘‘well managed’’ means—
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(A) in the case of a depository institution that has
been examined, unless otherwise determined in writing by
the appropriate Federal banking agency—

(i) the achievement of a composite rating of 1 or
2 under the Uniform Financial Institutions Rating
System (or an equivalent rating under an equivalent
rating system) in connection with the most recent
examination or subsequent review of the depository
institution; and

(ii) at least a rating of 2 for management, if such
rating is given; or
(B) in the case of any depository institution that has

not been examined, the existence and use of managerial
resources that the appropriate Federal banking agency
determines are satisfactory.

* * * * * * *
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1 This section was added to the Federal Reserve Act by section 14 of the Banking Act of 1933.
Section 2(b) of the Banking Act of 1933 also defined the term ‘‘affiliate’’ for purposes of such
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by section 410(b) of the Garn-St Germain Depository Institutions Act of 1982. That amendment
added the definition of affiliate in this section.

FEDERAL RESERVE ACT

(38 Stat. 251; 12 U.S.C. 221 et seq.)

* * * * * * *

øRELATIONS WITH AFFILIATES¿

SEC. 23A. (a) ø12 U.S.C. 371c¿ RESTRICTIONS ON TRANS-
ACTIONS WITH AFFILIATES.—

(1) A member bank and its subsidiaries may engage in a
covered transaction with an affiliate only if—

(A) in the case of any affiliate, the aggregate amount
of covered transactions of the member bank and its sub-
sidiaries will not exceed 10 per centum of the capital stock
and surplus of the member bank; and

(B) in the case of all affiliates, the aggregate amount
of covered transactions of the member bank and its sub-
sidiaries will not exceed 20 per centum of the capital stock
and surplus of the member bank.
(2) For the purpose of this section, any transaction by a

member bank with any person shall be deemed to be a trans-
action with an affiliate to the extent that the proceeds of the
transaction are used for the benefit of, or transferred to, that
affiliate.

(3) A member bank and its subsidiaries may not purchase
a low-quality asset from an affiliate unless the bank or such
subsidiary, pursuant to an independent credit evaluation, com-
mitted itself to purchase such asset prior to the time such
asset was acquired by the affiliate.

(4) Any covered transactions and any transactions exempt
under subsection (d) between a member bank and an affiliate
shall be on terms and conditions that are consistent with safe
and sound banking practices.
(b) DEFINITIONS.—For the purpose of this section—

(1) 1 the term ‘‘affiliate’’ with respect to a member bank
means—

(A) any company that controls the member bank and
any other company that is controlled by the company that
controls the member bank;

(B) a bank subsidiary of the member bank;
(C) any company—

(i) that is controlled directly or indirectly, by a
trust or otherwise, by or for the benefit of share-
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1 So in original. The word ‘‘and’’ probably should not appear.

holders who beneficially or otherwise control, directly
or indirectly, by trust or otherwise, the member bank
or any company that controls the member bank; or

(ii) in which a majority of its directors or trustees
constitute a majority of the persons holding any such
office with the member bank or any company that con-
trols the member bank;
(D)(i) any company, including a real estate investment

trust, that is sponsored and advised on a contractual basis
by the member bank or any subsidiary or affiliate of the
member bank; or

(ii) any investment company with respect to which a
member bank or any affiliate thereof is an investment ad-
visor as defined in section 2(a)(20) of the Investment Com-
pany Act of 1940; and

(E) any company that the Board determines by regula-
tion or order to have a relationship with the member bank
or any subsidiary or affiliate of the member bank, such
that covered transactions by the member bank or its sub-
sidiary with that company may be affected by the relation-
ship to the detriment of the member bank or its sub-
sidiary; and 1

(2) the following shall not be considered to be an affiliate:
(A) any company, other than a bank, that is a sub-

sidiary of a member bank, unless a determination is made
under paragraph (1)(E) not to exclude such subsidiary
company from the definition of affiliate;

(B) any company engaged solely in holding the prem-
ises of the member bank;

(C) any company engaged solely in conducting a safe
deposit business;

(D) any company engaged solely in holding obligations
of the United States or its agencies or obligations fully
guaranteed by the United States or its agencies as to prin-
cipal and interest; and

(E) any company where control results from the exer-
cise of rights arising out of a bona fide debt previously con-
tracted, but only for the period of time specifically author-
ized under applicable State or Federal law or regulation
or, in the absence of such law or regulation, for a period
of two years from the date of the exercise of such rights
or the effective date of this Act, whichever date is later,
subject, upon application, to authorization by the Board for
good cause shown of extensions of time for not more than
one year at a time, but such extensions in the aggregate
shall not exceed three years;
(3)(A) a company or shareholder shall be deemed to have

control over another company if—
(i) such company or shareholder, directly or indirectly,

or acting through one or more other persons owns, con-
trols, or has power to vote 25 per centum or more of any
class of voting securities of the other company;
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(ii) such company or shareholder controls in any man-
ner the election of a majority of the directors or trustees
of the other company; or

(iii) the Board determines, after notice and oppor-
tunity for hearing, that such company or shareholder, di-
rectly or indirectly, exercises a controlling influence over
the management or policies of the other company; and
(B) notwithstanding any other provision of this section, no

company shall be deemed to own or control another company
by virtue of its ownership or control of shares in a fiduciary ca-
pacity, except as provided in paragraph (1)(C) of this sub-
section or if the company owning or controlling such shares is
a business trust;

(4) the term ‘‘subsidiary’’ with respect to a specified com-
pany means a company that is controlled by such specified
company;

(5) the term ‘‘bank’’ includes a State bank, national bank,
banking association, and trust company;

(6) the term ‘‘company’’ means a corporation, partnership,
business trust, association, or similar organization and, unless
specifically excluded, the term ‘‘company’’ includes a ‘‘member
bank’’ and a ‘‘bank’’;

(7) the term ‘‘covered transaction’’ means with respect to
an affiliate of a member bank—

(A) a loan or extension of credit to the affiliate;
(B) a purchase of or an investment in securities issued

by the affiliate;
(C) a purchase of assets, including assets subject to an

agreement to repurchase, from the affiliate, except such
purchase of real and personal property as may be specifi-
cally exempted by the Board by order or regulation;

(D) the acceptance of securities issued by the affiliate
as collateral security for a loan or extension of credit to
any person or company; or

(E) the issuance of a guarantee, acceptance, or letter
of credit, including an endorsement or standby letter of
credit, on behalf of an affiliate;
(8) the term ‘‘aggregate amount of covered transactions’’

means the amount of the covered transactions about to be en-
gaged in added to the current amount of all outstanding cov-
ered transactions;

(9) the term ‘‘securities’’ means stocks, bonds, debentures,
notes, or other similar obligations; and

(10) the term ‘‘low-quality asset’’ means an asset that falls
in any one or more of the following categories:

(A) an asset classified as ‘‘substandard’’, ‘‘doubtful’’, or
‘‘loss’’ or treated as ‘‘other loans especially mentioned’’ in
the most recent report of examination or inspection of an
affiliate prepared by either a Federal or State supervisory
agency;

(B) an asset in a nonaccrual status;
(C) an asset on which principal or interest payments

are more than thirty days past due; or
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(D) an asset whose terms have been renegotiated or
compromised due to the deteriorating financial condition of
the obligor.
(11) REBUTTABLE PRESUMPTION OF CONTROL OF PORTFOLIO

COMPANIES.—In addition to paragraph (3), a company or share-
holder shall be presumed to control any other company if the
company or shareholder, directly or indirectly, or acting
through 1 or more other persons, owns or controls 15 percent
or more of the equity capital of the other company pursuant to
subparagraph (H) or (I) of section 4(k)(4) of the Bank Holding
Company Act of 1956 or rules adopted under section 122 of the
Gramm-Leach-Bliley Act, if any, unless the company or share-
holder provides information acceptable to the Board to rebut
this presumption of control.
(c) COLLATERAL FOR CERTAIN TRANSACTIONS WITH AFFILI-

ATES.—
(1) Each loan or extension of credit to, or guarantee, ac-

ceptance, or letter of credit issued on behalf of, an affiliate by
a member bank or its subsidiary shall be secured at the time
of the transaction by collateral having a market value equal
to—

(A) 100 per centum of the amount of such loan or ex-
tension of credit, guarantee, acceptance, or letter of credit,
if the collateral is composed of—

(i) obligations of the United States or its agencies;
(ii) obligations fully guaranteed by the United

States or its agencies as to principal and interest;
(iii) notes, drafts, bills of exchange or bankers’ ac-

ceptances that are eligible for rediscount or purchase
by a Federal Reserve Bank; or

(iv) a segregated, earmarked deposit account with
the member bank;
(B) 110 per centum of the amount of such loan or ex-

tension of credit, guarantee, acceptance, or letter of credit
if the collateral is composed of obligations of any State or
political subdivision of any State;

(C) 120 per centum of the amount of such loan or ex-
tension of credit, guarantee, acceptance, or letter of credit
if the collateral is composed of other debt instruments, in-
cluding receivables; or

(D) 130 per centum of the amount of such loan or ex-
tension of credit, guarantee, acceptance, or letter of credit
if the collateral is composed of stock, leases, or other real
or personal property.
(2) Any such collateral that is subsequently retired or am-

ortized shall be replaced by additional eligible collateral where
needed to keep the percentage of the collateral value relative
to the amount of the outstanding loan or extension of credit,
guarantee, acceptance, or letter of credit equal to the minimum
percentage required at the inception of the transaction.

(3) A low-quality asset shall not be acceptable as collateral
for a loan or extension of credit to, or guarantee, acceptance,
or letter of credit issued on behalf of, an affiliate.
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(4) The securities issued by an affiliate of the member
bank shall not be acceptable as collateral for a loan or exten-
sion of credit to, or guarantee, acceptance, or letter of credit
issued on behalf of, that affiliate or any other affiliate of the
member bank.

(5) The collateral requirments of this paragraph shall not
be applicable to an acceptance that is already fully secured ei-
ther by attached documents or by other property having an as-
certainable market value that is involved in the transaction.
(d) EXEMPTIONS.—The provisions of this section, except para-

graph (a)(4), shall not be applicable to—
(1) any transaction, subject to the prohibition contained in

subsection (a)(3), with a bank—
(A) which controls 80 per centum or more the voting

shares of the member bank;
(B) in which the member bank controls 80 per centum

or more of the voting shares; or
(C) in which 80 per centum or more of the voting

shares are controlled by the company that controls 80 per
centum or more of the voting shares of the member bank;
(2) making deposits in an affiliated bank or affiliated for-

eign bank in the ordinary course of correspondent business,
subject to any restrictions that the Board may prescribe by reg-
ulation or order;

(3) giving immediate credit to an affiliate for uncollected
items received in the ordinary course of business;

(4) making a loan or extension of credit to, or issuing a
guarantee, acceptance, or letter of credit on behalf of, an affil-
iate that is fully secured by—

(A) obligations of the United States or its agencies;
(B) obligations fully guaranteed by the United States

or its agencies as to principal and interest; or
(C) a segregated, earmarked deposit account with the

member bank;
(5) purchasing securities issued by any company of the

kinds described in section 4(c)(1) of the Bank Holding Com-
pany Act of 1956;

(6) purchasing assets having a readily identifiable and
publicly available market quotation and purchased at that
market quotation or, subject to the prohibition contained in
subsection (a)(3), purchasing loans on a nonrecourse basis from
affiliated banks; and

(7) purchasing from an affiliate a loan or extension of cred-
it that was originated by the member bank and sold to the af-
filiate subject to a repurchase agreement or with recourse.
(e) RULES RELATING TO BANKS WITH FINANCIAL SUBSIDI-

ARIES.—
(1) FINANCIAL SUBSIDIARY DEFINED.—For purposes of this

section and section 23B, the term ‘‘financial subsidiary’’ means
any company that is a subsidiary of a bank that would be a
financial subsidiary of a national bank under section 5136A of
the Revised Statutes of the United States.

(2) FINANCIAL SUBSIDIARY TREATED AS AN AFFILIATE.—For
purposes of applying this section and section 23B, and notwith-



726Sec. 23A FEDERAL RESERVE ACT

1 Section 23A of the Federal Reserve Act, as amended by section 410(b) of the Garn-St Ger-
main Depository Institutions Act of 1982, shall apply to any transaction entered into after the
date of enactment of such Act, except for transactions which are the subject of a binding written
contract or commitment entered into on or before July 28, 1982, and except that any renewal
of a participation in a loan outstanding on July 28, 1982, to a company that becomes an affiliate
as a result of the enactment of such Act, or any participation in a loan to such an affiliate ema-
nating from the renewal of a binding written contract or commitment outstanding on July 28,
1982, shall not be subject to the collateral requirements of the Act (see section 410(c) of the
Garn-St Germain Depository Institutions Act of 1982, 96 Stat. 1520).

standing subsection (b)(2) of this section or section 23B(d)(1),
a financial subsidiary of a bank—

(A) shall be deemed to be an affiliate of the bank; and
(B) shall not be deemed to be a subsidiary of the bank.

(3) EXCEPTIONS FOR TRANSACTIONS WITH FINANCIAL SUB-
SIDIARIES.—

(A) EXCEPTION FROM LIMIT ON COVERED TRANSACTIONS
WITH ANY INDIVIDUAL FINANCIAL SUBSIDIARY.—Notwith-
standing paragraph (2), the restriction contained in sub-
section (a)(1)(A) shall not apply with respect to covered
transactions between a bank and any individual financial
subsidiary of the bank.

(B) EXCEPTION FOR EARNINGS RETAINED BY FINANCIAL
SUBSIDIARIES.—Notwithstanding paragraph (2) or sub-
section (b)(7), a bank’s investment in a financial subsidiary
of the bank shall not include retained earnings of the fi-
nancial subsidiary.
(4) ANTI-EVASION PROVISION.—For purposes of this section

and section 23B—
(A) any purchase of, or investment in, the securities of

a financial subsidiary of a bank by an affiliate of the bank
shall be considered to be a purchase of or investment in
such securities by the bank; and

(B) any extension of credit by an affiliate of a bank to
a financial subsidiary of the bank shall be considered to be
an extension of credit by the bank to the financial sub-
sidiary if the Board determines that such treatment is nec-
essary or appropriate to prevent evasions of this Act and
the Gramm-Leach-Bliley Act.

(f) RULEMAKING AND ADDITIONAL EXEMPTIONS.—
(1) The Board may issue such further regulations and or-

ders, including definitions consistent with this section, as may
be necessary to administer and carry out the purposes of this
section and to prevent evasions thereof.

(2) The Board may, at its discretion, by regulation or order
exempt transactions or relationships from the requirements of
this section if it finds such exemptions to be in the public inter-
est and consistent with the purposes of this section. (12 U.S.C.
371c) 1

(3) RULEMAKING REQUIRED CONCERNING DERIVATIVE TRANS-
ACTIONS AND INTRADAY CREDIT.—

(A) IN GENERAL.—Not later than 18 months after the
date of the enactment of the Gramm-Leach-Bliley Act, the
Board shall adopt final rules under this section to address
as covered transactions credit exposure arising out of de-
rivative transactions between member banks and their af-
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filiates and intraday extensions of credit by member banks
to their affiliates.

(B) EFFECTIVE DATE.—The effective date of any final
rule adopted by the Board pursuant to subparagraph (A)
shall be delayed for such period as the Board deems nec-
essary or appropriate to permit banks to conform their ac-
tivities to the requirements of the final rule without undue
hardship.

RESTRICTIONS ON TRANSACTIONS WITH AFFILIATES

SEC. 23B. ø12 U.S.C. 371c–1¿ (a) IN GENERAL.—
(1) TERMS.—A member bank and its subsidiaries may en-

gage in any of the transactions described in paragraph (2)
only—

(A) on terms and under circumstances, including cred-
it standards, that are substantially the same, or at least
as favorable to such bank or its subsidiary, as those pre-
vailing at the time for comparable transactions with or in-
volving other nonaffiliated companies, or

(B) in the absence of comparable transactions, on
terms and under circumstances, including credit stand-
ards, that in good faith would be offered to, or would apply
to, nonaffiliated companies.
(2) TRANSACTIONS COVERED.—Paragraph (1) applies to the

following:
(A) Any covered transaction with an affiliate.
(B) The sale of securities or other assets to an affiliate,

including assets subject to an agreement to repurchase.
(C) The payment of money or the furnishing of serv-

ices to an affiliate under contract, lease, or otherwise.
(D) Any transaction in which an affiliate acts as an

agent or broker or receives a fee for its services to the
bank or to any other person.

(E) Any transaction or series of transactions with a
third party—

(i) if an affiliate has a financial interest in the
third party, or

(ii) if an affiliate is a participant in such trans-
action or series of transactions.

(3) TRANSACTIONS THAT BENEFIT AN AFFILIATE.—For the
purpose of this subsection, any transaction by a member bank
or its subsidiary with any person shall be deemed to be a
transaction with an affiliate of such bank if any of the proceeds
of the transaction are used for the benefit of, or transferred to,
such affiliate.
(b) PROHIBITED TRANSACTIONS.—

(1) IN GENERAL.—A member bank or its subsidiary—
(A) shall not purchase as fiduciary any securities or

other assets from any affiliate unless such purchase is
permitted—

(i) under the instrument creating the fiduciary re-
lationship,

(ii) by court order, or
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1 Paragraph (2) was amended in its entirety by section 738 of Public Law 106–102 (113 Stat.
1480). Such amendment did not reinsert the paragraph designation and heading.

2 So in original. Probably should be ‘‘subsection’’.

(iii) by law of the jurisdiction governing the fidu-
ciary relationship; and
(B) whether acting as principal or fiduciary, shall not

knowingly purchase or otherwise acquire, during the exist-
ence of any underwriting or selling syndicate, any security
if a principal underwriter of that security is an affiliate of
such bank.

ø(2) EXCEPTIONS.—¿ 1 Subparagraph (B) of paragraph (1) shall
not apply if the purchase or acquisition of such securities has been
approved, before such securities are initially offered for sale to the
public, by a majority of the directors of the bank based on a deter-
mination that the purchase is a sound investment for the bank ir-
respective of the fact that an affiliate of the bank is a principal un-
derwriter of the securities.

(3) DEFINITIONS.—For the purpose of this subsection—
(A) the term ‘‘security’’ has the meaning given to such

term in section 3(a)(10) of the Securities Exchange Act of
1934; and

(B) the term ‘‘principal underwriter’’ means any under-
writer who, in connection with a primary distribution of
securities—

(i) is in privity of contract with the issuer or an
affiliated person of the issuer;

(ii) acting alone or in concert with one or more
other persons, initiates or directs the formation of an
underwriting syndicate; or

(iii) is allowed a rate of gross commission, spread,
or other profit greater than the rate allowed another
underwriter participating in the distribution.

(c) ADVERTISING RESTRICTION.—A member bank or any sub-
sidiary or affiliate of a member bank shall not publish any adver-
tisement or enter into any agreement stating or suggesting that the
bank shall in any way be responsible for the obligations of its affili-
ates.

(d) DEFINITIONS.—For the purpose of this section—
(1) the term ‘‘affiliate’’ has the meaning given to such term

in section 23A (but does not include any company described in
section 2 (b)(2) of such section or any bank);

(2) the terms ‘‘bank’’, ‘‘subsidiary’’, ‘‘person’’, and ‘‘security’’
(other than security as used in subsection (b)) have the mean-
ings given to such terms in section 23A; and

(3) the term ‘‘covered transaction’’ has the meaning given
to such term in section 23A (but does not include any trans-
action which is exempt from such definition under subsection
(d) of such section).
(e) REGULATIONS.—The Board may prescribe regulations to

administer and carry out the purposes of this section, including—
(1) regulations to further define terms used in this section;

and
(2) regulations to—
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(A) exempt transactions or relationships from the
requirements of this section; and

(B) exclude any subsidiary of a bank holding company
from the definition of affiliate for purposes of this section,

if the Board finds such exemptions or exclusions are in the
public interest and are consistent with the purposes of this sec-
tion. (12 U.S.C. 371c–1)

* * * * * * *
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(Pub. L. 92–181, 85 Stat. 583)

* * * * * * *
SEC. 8.12. [12 U.S.C. 2279aa–12] SECURITIES IN CREDIT ENHANCED

POOLS.
(a) FEDERAL LAWS.—

(1) APPLICABILITY OF CERTAIN FEDERAL SECURITIES LAWS.—
For purposes of section 3(a)(2) of the Securities Act of 1933, no
security representing an interest in, or obligations backed by,
a pool of qualified loans for which guarantees have been pro-
vided by the Corporation shall be deemed to be a security
issued or guaranteed by a person controlled or supervised by,
or acting as an instrumentality of, the Government of the
United States. No such security shall be deemed to be a ‘‘gov-
ernment security’’ for purposes of the Securities Exchange Act
of 1934 or for purposes of the Investment Company Act of
1940.

(2) NO FULL FAITH AND CREDIT OF THE UNITED STATES.—
Each security for which credit enhancement has been provided
by the Corporation shall clearly indicate that the security is
not an obligation of, and is not guaranteed as to principal or
interest by, the Farm Credit Administration, the United
States, or any other agency or instrumentality of the United
States (other than the Corporation).
(b) STATE SECURITIES LAWS.—

(1) GENERAL EXEMPTION.—Any security or obligation that
has been provided a guarantee by the Corporation shall be ex-
empt from any law of any State with respect to or requiring
registration or qualification of securities or real estate to the
same extent as any obligation issued by, or guaranteed as to
principal and interest by, the United States or any agency or
instrumentality of the United States.

(2) STATE OVERRIDE.—The provisions of paragraph (1) shall
not be applicable to any State that, during the 8-year period
beginning on the effective date of this title, enacts a law that—

(A) specifically refers to this subsection; and
(B) expressly provides that paragraph (1) shall not

apply to the State.
(c) AUTHORIZED INVESTMENTS.—

(1) IN GENERAL.—Securities representing an interest in, or
obligations backed by, pools of qualified loans with respect to
which the Corporation has provided a guarantee shall be au-
thorized investments of any person, trust, corporation, partner-
ship, association, business trust, or business entity created
pursuant to or existing under the laws of the United States or
any State to the same extent that the person, trust, corpora-
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tion, partnership association, business trust, or business entity
is authorized under any applicable law to purchase, hold, or in-
vest in obligations issued by or guaranteed as to principal and
interest by the United States or any agency or instrumentality
of the United States. Such securities or obligations may be ac-
cepted as security for all fiduciary, trust, and public funds, the
investment or deposits of which shall be under the authority
and control of the United States or any State or any officers
of either.

(2) STATE LIMITATIONS ON PURCHASE, HOLDING, OR INVEST-
MENT.—If State law limits the purchase, holding, or invest-
ment in obligations issued by the United States by the person,
trust, corporation, partnership, association, business trust, or
business entity, securities or obligations of a certified facility
issued on which the Corporation has provided a guarantee
shall be considered to be obligations issued by the United
States for purposes of the limitation.

(3) NONAPPLICABILITY OF PROVISIONS.—
(A) SUBSEQUENT STATE LAW.—Paragraphs (1) and (2)

shall not apply with respect to a particular person, trust,
corporation, partnership, association, business trust, or
business entity, or class thereof, in any State that, prior to
the expiration of the 8-year period beginning on the date
of the enactment of this title, enacts a law that specifically
refers to this section and either prohibits or provides for
a more limited authority to purchase, hold, or invest in the
securities by any person, trust, corporation, partnership,
association, business trust, or business entity, or class
thereof, than is provided in paragraphs (1) and (2).

(B) EFFECT OF SUBSEQUENT STATE LAW.—The enact-
ment by any State of a law of the type described in sub-
paragraph (A) shall not affect the validity of any contrac-
tual commitment to purchase, hold, or invest that was
made prior to the effective date of the law and shall not
require the sale or other disposition of any securities ac-
quired prior to the effective date of the law.

(d) STATE USURY LAWS SUPERSEDED.—A provision of the Con-
stitution or law of any State shall not apply to an agricultural loan
made by an originator or a certified facility in accordance with this
title for sale to the Corporation or to a certified facility for inclusion
in a pool for which the Corporation has provided, or has committed
to provide, a guarantee, if the loan, not later than 180 days after
the date the loan was made, is sold to the Corporation or included
in a pool for which the Corporation has provided a guarantee, if the
provision—

(1) limits the rate or amount of interest, discount points,
finance charges, or other charges that may be charged, taken,
received, or reserved by an agricultural lender or a certified fa-
cility; or

(2) limits or prohibits a prepayment penalty (either fixed
or declining), yield maintenance, or make-whole payment that
may be charged, taken, or received by an agricultural lender
or a certified facility in connection with the full or partial pay-
ment of the principal amount due on a loan by a borrower in
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advance of the scheduled date for the payment under the terms
of the loan, otherwise known as a prepayment of the loan
principal.
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RIGHT TO FINANCIAL PRIVACY ACT OF 1978

(Pub. L. 95–630, 92 Stat. 3697)

SEC. 1100. ø12 U.S.C. 3401 nt.¿ This title may be cited as the
‘‘Right to Financial Privacy Act of 1978’’.

DEFINITIONS

SEC. 1101. ø12 U.S.C. 3401¿ For the purpose of this title, the
term—

(1) ‘‘financial institution’’ means any office of a bank, sav-
ings bank, card issuer as defined in section 103 of the Con-
sumers Credit Protection Act (15 U.S.C. 1602(n)), industrial
loan company, trust company, savings association, building
and loan, or homestead association (including cooperative
banks), credit union, or consumer finance institution, located in
any State or territory of the United States, the District of Co-
lumbia, Puerto Rico, Guam, American Samoa, or the Virgin Is-
lands;

(2) ‘‘financial record’’ means an original of, a copy of, or
information known to have been derived from, any record held
by a financial institution pertaining to a customer’s relation-
ship with the financial institution;

(3) ‘‘Government authority’’ means any agency or depart-
ment of the United States, or any officer, employee, or agent
thereof;

(4) ‘‘person’’ means an individual or a partnership of five
or fewer individuals;

(5) ‘‘customer’’ means any person or authorized representa-
tive of that person who utilized or is utilizing any service of a
financial institution, or for whom a financial institution is act-
ing or has acted as a fiduciary, in relation to an account main-
tained in the person’s name;

(6) ‘‘holding company’’ means—
(A) any bank holding company (as defined in section

2 of the Bank Holding Company Act of 1956);
(B) any company described in section 4(f)(1) of the

Bank Holding Company Act of 1956; and
(C) any savings and loan holding company (as defined

in the Home Owners’ Loan Act);
(7) ‘‘supervisory agency’’ means with respect to any par-

ticular financial institution, holding company, or any sub-
sidiary of a financial institution or holding company, any of the
following which has statutory authority to examine the finan-
cial condition, business operations, or records or transactions of
that institution, holding company, or subsidiary—

(A) the Federal Deposit Insurance Corporation;
(B) Director, Office of Thrift Supervision;
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(C) the National Credit Union Administration;
(D) the Board of Governors of the Federal Reserve

System;
(E) the Comptroller of the Currency;
(F) the Securities and Exchange Commission;
(G) the Commodity Futures Trading Commission;
(H) the Secretary of the Treasury, with respect to the

Bank Secrecy Act and the Currency and Foreign Trans-
actions Reporting Act (Public Law 91–508, title I and II);
or

(I) any State banking or securities department or
agency: and
(8) ‘‘law enforcement inquiry’’ means a lawful investigation

or official proceeding inquiring into a violation of, or failure to
comply with, any criminal or civil statute or any regulation,
rule, or order issued pursuant thereto.

CONFIDENTIALITY OF RECORDS—GOVERNMENT AUTHORITIES

SEC. 1102. ø12 U.S.C. 3402¿ Except as provided by section
1103 (c) or (d), 1113, or 1114, no Government authority may have
access to or obtain copies of, or the information contained in the
financial records of any customer from a financial institution un-
less the financial records are reasonably described and—

(1) such customer has authorized such disclosure in
accordance with section 1104;

(2) such financial records are disclosed in response to an
administrative subpena or summons which meets the require-
ments of section 1105;

(3) such financial records are disclosed in response to a
search warrant which meets the requirements of section 1106;

(4) such financial records are disclosed in response to a ju-
dicial subpena which meets the requirements of section 1107;
or

(5) such financial records are disclosed in response to a for-
mal written request which meets the requirements of section
1108.

CONFIDENTIALITY OF RECORDS—FINANCIAL INSTITUTIONS

SEC. 1103. ø12 U.S.C. 3403¿ (a) No financial institution, or of-
ficer, employees, or agent of a financial institution, may provide to
any Government authority access to or copies of, or the information
contained in, the financial records of any customer except in
accordance with the provisions of this title.

(b) A financial institution shall not release the financial
records of a customer until the Government authority seeking such
records certifies in writing to the financial institution that it has
complied with the applicable provisions of this title.

(c) Nothing in this title shall preclude any financial institution,
or any officer, employee, or agent of a financial institution, from
notifying a Government authority that such institution, or officer,
employee, or agent has information which may be relevant to a
possible violation of any statute or regulation. Such information
may include only the name or other identifying information con-
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cerning any individual, corporation, or account involved in and the
nature of any suspected illegal activity. Such information may be
disclosed notwithstanding any constitution, law, or regulation of
any State or political subdivision thereof to the contrary. Any
financial institution, or officer, employee, or agent thereof, making
a disclosure of information pursuant to this subsection, shall not be
liable to the customer under any law or regulation of the United
States or any constitution, law, or regulation of any State or polit-
ical subdivision thereof, for such disclosure or for any failure to no-
tify the customer of such disclosure.

(d)(1) Nothing in this title shall preclude a financial institu-
tion, as an incident to perfecting a security interest, proving a
claim in bankruptcy, or otherwise collecting on a debt owing either
to the financial institution itself or in its role as a fiduciary, from
providing copies of any financial record to any court or Government
authority.

(2) Nothing in this title shall preclude a financial institution,
as an incident to processing an application for assistance to a cus-
tomer in the form of a Government loan, loan guaranty, or loan
insurance agreement, or as an incident to processing a default on,
or administering, a Government guaranteed or insured loan, from
initiating contact with an appropriate Government authority for
the purpose of providing any financial record necessary to permit
such authority to carry out its responsibilities under a loan, loan
guaranty, or loan insurance agreement.

CUSTOMER AUTHORIZATIONS

SEC. 1104. ø12 U.S.C. 3404¿ (a) A customer may authorize dis-
closure under section 1102(1) if he furnishes to the financial insti-
tution and to the Government authority seeking to obtain such dis-
closure a signed and dated statement which—

(1) authorizes such disclosure for a period not in excess of
three months;

(2) states that the customer may revoke such authorization
at any time before the financial records are disclosed;

(3) identifies the financial records which are authorized to
be disclosed;

(4) specifies the purposes for which, and the Government
authority to which, such records may be disclosed; and

(5) states the customer’s rights under this title.
(b) No such authorization shall be required as a condition of

doing business with any financial institution.
(c) The customer has the right, unless the Government author-

ity obtains a court order as provided in section 1109, to obtain a
copy of the record which the financial institution shall keep of all
instances in which the customer’s record is disclosed to a Govern-
ment authority pursuant to this section, including the identity of
the Government authority to which such disclosure is made.

ADMINISTRATIVE SUBPENA AND SUMMONS

SEC. 1105. ø12 U.S.C. 3405¿ A Government authority may ob-
tain financial records under section 1102(2) pursuant to an admin-
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istrative subpena or summons otherwise authorized by law only
if—

(1) there is reason to believe that the records sought are
relevant to a legitimate law enforcement inquiry;

(2) a copy of the subpena or summons has been served
upon the customer or mailed to his last known address on or
before the date on which the subpena or summons was served
on the financial institution together with the following notice
which shall state with reasonable specificity the nature of the
law enforcement inquiry:

‘‘Records or information concerning your transactions held
by the financial institution named in the attached subpena or
summons are being sought by this (agency or department) in
accordance with the Right to Financial Privacy Act of 1978 for
the following purpose: If you desire that such records or infor-
mation not be made available, you must:

‘‘1. Fill out the accompanying motion paper and sworn
statement or write one of your own, stating that you are
the customer whose records are being requested by the
Government and either giving the reasons you believe that
the records are not relevant to the legitimate law enforce-
ment inquiry stated in this notice or any other legal basis
for objecting to the release of the records.

‘‘2. File the motion and statement by mailing or deliv-
ering them to the clerk of any one of the following United
States district courts.

‘‘3. Serve the Government authority requesting the
records by mailing or delivering a copy of your motion and
statement to

‘‘4. Be prepared to come to court and present your
position in further detail.

‘‘5. You do not need to have a lawyer, although you
may wish to employ one to represent you and protect your
rights.

If you do not follow the above procedures, upon the expiration
of ten days from the date of service or fourteen days from the
date of mailing of this notice, the records or information re-
quested therein will be made available. These records may be
transferred to other Government authorities for legitimate law
enforcement inquiries, in which event you will be notified after
the transfer.’’; and

(3) ten days have expired from the date of service of the
notice or fourteen days have expired from the date of mailing
the notice to the customer and within such time period the cus-
tomer has not filed a sworn statement and motion to quash in
an appropriate court, or the customer challenge provisions of
section 1110 have been complied with.

SEARCH WARRANTS

SEC. 1106. ø12 U.S.C. 3406¿ (a) A Government authority may
obtain financial records under section 1102(3) only if it obtains a
search warrant pursuant to the Federal Rules of Criminal Proce-
dure.
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(b) No later than ninety days after the Government authority
serves the search warrant, it shall mail to the customer’s last
known address a copy of the search warrant together with the fol-
lowing notice:

‘‘Records or information concerning your transactions held by
the financial institution named in the attached search warrant
were obtained by this (agency or department) on (date) for the fol-
lowing purpose: . You may have rights under the Right to
Financial Privacy Act of 1978.’’.

(c) Upon application of the Government authority, a court may
grant a delay in the mailing of the notice required in subsection
(b), which delay shall not exceed one hundred and eighty days fol-
lowing the service of the warrant, if the court makes the findings
required in section 1109(a). If the court so finds, it shall enter an
ex parte order granting the requested delay and an order prohib-
iting the financial institution from disclosing that records have
been obtained or that a search warrant for such records has been
executed. Additional delays of up to ninety days may be granted by
the court upon application, but only in accordance with this sub-
section. Upon expiration of the period of delay of notification of the
customer, the following notice shall be mailed to the customer
along with a copy of the search warrant:

‘‘Records or information concerning your transactions held by
the financial institution named in the attached search warrant
were obtained by this (agency or department) on (date). Notifica-
tion was delayed beyond the statutory ninety-day delay period pur-
suant to a determination by the court that such notice would seri-
ously jeopardize an investigation concerning . You may have
rights under the Right to Financial Privacy Act of 1978.’’.

JUDICIAL SUBPENA

SEC. 1107. ø12 U.S.C. 3407¿ A Government authority may ob-
tain financial records under section 1102(4) pursuant to judicial
subpena only if—

(1) such subpena is authorized by law and there is reason
to believe that the records sought are relevant to a legitimate
law enforcement inquiry;

(2) a copy of the subpena has been served upon the cus-
tomer or mailed to his last known address on or before the
date on which the subpena was served on the financial institu-
tion together with the following notice which shall state with
reasonable specificity the nature of the law enforcement in-
quiry:

‘‘Records or information concerning your transactions
which are held by the financial institution named in the at-
tached subpena are being sought by this (agency or department
or authority) in accordance with the Right to Financial Privacy
Act of 1978 for the following purpose: If you desire that such
records or information not be made available, you must:

‘‘1. Fill out the accompanying motion paper and sworn
statement or write one of your own, stating that you are
the customer whose records are being requested by the
Government and either giving the reasons you believe that
the records are not relevant to the legitimate law enforce-
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ment inquiry stated in this notice or any other legal basis
for objecting to the release of the records.

‘‘2. File the motion and statement by mailing or deliv-
ering them to the clerk of the Court.

‘‘3. Serve the Government authority requesting the
records by mailing or delivering a copy of your motion and
statement to

‘‘4. Be prepared to come to court and present your
position in further detail.

‘‘5. You do not need to have a lawyer, although you
may wish to employ one to represent you and protect your
rights.

If you do not follow the above procedures, upon the expiration
of ten days from the date of service or fourteen days from the
date of mailing of this notice, the records or information re-
quested therein will be made available. These records may be
transferred to other government authorities for legitimate law
enforcement inquiries, in which event you will be notified after
the transfer’’; and

(3) ten days have expired from the date of service or four-
teen days from the date of mailing of the notice to the cus-
tomer and within such time period the customer has not filed
a sworn statement and motion to quash in an appropriate
court, or the customer challenge provisions of section 1110
have been complied with.

FORMAL WRITTEN REQUEST

SEC. 1108. ø12 U.S.C. 3408¿ A Government authority may re-
quest financial records under section 1102(5) pursuant to a formal
written request only if—

(1) no administrative summons or subpena authority rea-
sonably appears to be available to that Government authority
to obtain financial records for the purpose for which such
records are sought;

(2) the request is authorized by regulations promulgated
by the head of the agency or department;

(3) there is reason to believe that the records sought are
relevant to a legitimate law enforcement inquiry; and

(4)(A) a copy of the request has been served upon the cus-
tomer or mailed to his last known address on or before the
date on which the request was made to the financial institu-
tion together with the following notice which shall state with
reasonable specificity the nature of the law enforcement in-
quiry:

‘‘Records or information concerning your transactions held
by the financial institution named in the attached request are
being sought by this (agency or department) in accordance with
the Right to Financial Privacy Act of 1978 for the following
purpose:

‘‘If you desire that such records or information not be
made available, you must:

‘‘1. Fill out the accompanying motion paper and sworn
statement or write one of your own, stating that you are
the customer whose records are being requested by the
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Government and either giving the reasons you believe that
the records are not relevant to the legitimate law enforce-
ment inquiry stated in this notice or any other legal basis
for objecting to the release of the records.

‘‘2. File the motion and statement by mailing or deliv-
ering them to the clerk of any one of the following United
States District Courts.

‘‘3. Serve the Government authority requesting the
records by mailing or delivering a copy of your motion and
statement to .

‘‘4. Be prepared to come to court and present your
position in further detail.

‘‘5. You do not need to have a lawyer, although you
may wish to employ one to represent you and protect your
rights.

If you do not follow the above procedures, upon the expiration
of ten days from the date of service or fourteen days from the
date of mailing of this notice, the records or information re-
quested therein may be made available. These records may be
transferred to other Government authorities for legitimate law
enforcement inquiries, in which event you will be notified after
the transfer.’’; and

(B) ten days have expired from the date of service or four-
teen days from the date of mailing of the notice by the cus-
tomer and within such time period the customer has not filed
a sworn statement and an application to enjoin the Govern-
ment authority in an appropriate court, or the customer chal-
lenge provisions of section 1110 have been complied with.

DELAYED NOTICE—PRESERVATION OF RECORDS

SEC. 1109. ø12 U.S.C. 3409¿ (a) Upon application of the Gov-
ernment authority, the customer notice required under section
1104(c), 1105(2), 1106(c), 1107(2), 1108(4), or 1112(b) may be de-
layed by order of an appropriate court if the presiding judge or
magistrate finds that—

(1) the investigation being conducted is within the lawful
jurisdiction of the Government authority seeking the financial
records;

(2) there is reason to believe that the records being sought
are relevant to a legitimate law enforcement inquiry; and

(3) there is reason to believe that such notice will result
in—

(A) endangering life or physical safety of any person;
(B) flight from prosecution;
(C) destruction of or tampering with evidence;
(D) intimidation of potential witnesses; or
(E) otherwise seriously jeopardizing an investigation

or official proceeding or unduly delaying a trial or ongoing
official proceeding to the same extent as the circumstances
in the preceeding subparagraphs.

An application for delay must be made with reasonable specificity.
(b)(1) If the court makes the findings required in paragraphs

(1), (2), and (3) of subsection (a), it shall enter an ex parte order
granting the requested delay for a period not to exceed ninety days
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and an order prohibiting the financial institution from disclosing
that records have been obtained or that a request for records has
been made, except that, if the records have been sought by a Gov-
ernment authority exercising financial controls over foreign ac-
counts in the United States under section 5(b) of the Trading with
the Enemy Act (50 U.S.C. App. 5(b)), the International Emergency
Economic Powers Act (title II, Public Law 95–223), or section 5 of
the United Nations Participation Act (22 U.S.C. 287c), and the
court finds that there is reason to believe that such notice may en-
danger the lives or physical safety of a customer or group of cus-
tomers, or any person or group of persons associated with a cus-
tomer, the court may specify that the delay be indefinite.

(2) Extensions of the delay of notice provided in paragraph (1)
of up to ninety days each may be granted by the court upon appli-
cation, but only in accordance with this subsection.

(3) Upon expiration of the period of delay of notification under
paragraph (1) or (2), the customer shall be served with or mailed
a copy of the process or request together with the following notice
which shall state with reasonable specificity the nature of the law
enforcement inquiry:

‘‘Records or information concerning your transactions which
are held by the financial institution named in the attached process
or request were supplied to or requested by the Government au-
thority named in the process or requests on (date). Notification was
withheld pursuant to a determination by the (title of court so or-
dering) under the Right to Financial Privacy Act of 1978 that such
notice might (state reason). The purpose of the
investigation or official proceeding was .’’.

(c) When access to financial records is obtained pursuant to
section 1114(b) (emergency access), the Government authority
shall, unless a court has authorized delay of notice pursuant to
subsections (a) and (b), as soon as practicable after such records
are obtained serve upon the customer, or mail by registered or cer-
tified mail to his last known address, a copy of the request to the
financial institution together with the following notice which shall
state with reasonable specificity the nature of the law enforcement
inquiry:

‘‘Records concerning your transactions held by the financial
institution named in the attached request were obtained by (agency
or department) under the Right to Financial Privacy Act of 1978
on (date) for the following purpose:
Emergency access to such records was obtained on the grounds
that (state grounds).’’.

(d) Any memorandum, affidavit, or other paper filed in connec-
tion with a request for delay in notification shall be preserved by
the court. Upon petition by the customer to whom such records per-
tain, the court may order disclosure of such papers to the petitioner
unless the court makes the findings required in subsection (a).

CUSTOMER CHALLENGE PROVISIONS

SEC. 1110. ø12 U.S.C. 3410¿ (a) Within ten days of service or
within fourteen days of mailing of a subpena, summons, or formal
written request, a customer may file a motion to quash an adminis-
trative summons or judicial subpena, or an application to enjoin a
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Government authority from obtaining financial records pursuant to
a formal written request, with copies served upon the Government
authority. A motion to quash a judicial subpena shall be filed in
the court which issued the subpena. A motion to quash an adminis-
trative summons or an application to enjoin a Government author-
ity from obtaining records pursuant to a formal written request
shall be filed in the appropriate United States district court. Such
motion or application shall contain an affidavit or sworn
statement—

(1) stating that the applicant is a customer of the financial
institution from which financial records pertaining to him have
been sought; and

(2) stating the applicant’s reasons for believing that the
financial records sought are not relevant to the legitimate law
enforcement inquiry stated by the Government authority in its
notice, or that there has not been substantial compliance with
the provisions of this title.

Service shall be made under this section upon a Government au-
thority by delivering or mailing by registered or certified mail a
copy of the papers to the person, office, or department specified in
the notice which the customer has received pursuant to this title.
For the purposes of this section, ‘‘delivery’’ has the meaning stated
in rule 5(b) of the Federal Rules of Civil Procedure.

(b) If the court finds that the customer has compiled with sub-
section (a), it shall order the Government authority to file a sworn
response, which may be filed in camera if the Government includes
in its response the reasons which make in camera review appro-
priate. If the court is unable to determine the motion or application
on the basis of the parties’ initial allegations and response, the
court may conduct such additional proceedings as it deems appro-
priate. All such proceedings shall be completed and the motion or
application decided within seven calendar days of the filing of the
Government’s response.

(c) If the court finds that the applicant is not the customer to
whom the financial records sought by the Government authority
pertain, or that there is a demonstrable reason to believe that the
law enforcement inquiry is legitimate and a reasonable belief that
the records sought are relevant to that inquiry, it shall deny the
motion or application, and, in the case of an administrative sum-
mons or court order other than a search warrant, order such proc-
ess enforced. If the court finds that the applicant is the customer
to whom the records sought by the Government authority pertain,
and that there is not a demonstrable reason to believe that the law
enforcement inquiry is legitimate and a reasonable belief that the
records sought are relevant to that inquiry, or that there has not
been substantial compliance with the provisions of this title, it
shall order the process quashed or shall enjoin the Government
authority’s formal written request.

(d) A court ruling denying a motion or application under this
section shall not be deemed a final order and no interlocutory ap-
peal may be taken therefrom by the customer. An appeal of a rul-
ing denying a motion or application under this section may be
taken by the customer (1) within such period of time as provided
by law as part of any appeal from a final order in any legal pro-
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ceeding initiated against him arising out of or based upon the
financial records, or (2) within thirty days after a notification that
no legal proceeding is contemplated against him. The Government
authority obtaining the financial records shall promptly notify a
customer when a determination has been made that no legal pro-
ceeding against him is contemplated. After one hundred and eighty
days from the denial of the motion or application, if the Govern-
ment authority obtaining the records has not initiated such a pro-
ceeding, a supervisory official of the Government authority shall
certify to the appropriate court that no such determination has
been made. The court may require that such certifications be made,
at reasonable intervals thereafter, until either notification to the
customer has occurred or a legal proceeding is initiated as de-
scribed in clause (A).

(e) The challenge procedures of this title constitute the sole ju-
dicial remedy available to a customer to oppose disclosure of finan-
cial records pursuant to this title.

(f) Nothing in this title shall enlarge or restrict any rights of
a financial institution to challenge requests for records made by a
Government authority under existing law. Nothing in this title
shall entitle a customer to assert the rights of a financial institu-
tion.

DUTY OF FINANCIAL INSTITUTIONS

SEC. 1111. ø12 U.S.C. 3411¿ Upon receipt of a request for
financial records made by a Government authority under section
1105 or 1107, the financial institution shall, unless otherwise pro-
vided by law, proceed to assemble the records requested and must
be prepared to deliver the records to the Government authority
upon receipt of the certificate required under section 1103(b).

USE OF INFORMATION

SEC. 1112. ø12 U.S.C. 3412¿ (a) Financial records originally ob-
tained pursuant to this title shall not be transferred to another
agency or department unless the transferring agency or depart-
ment certifies in writing that there is reason to believe that the
records are relevant to a legitimate law enforcement inquiry within
the jurisdiction of the receiving agency or department.

(b) When financial records subject to this title are tranferred
pursuant to subsection (a), the transferring agency or department
shall, within fourteen days, send to the customer a copy of the cer-
tification made pursuant to subsection (a) and the following notice,
which shall state the nature of the law enforcement inquiry with
reasonable specificity: ‘‘Copies of, or information contained in, your
financial records lawfully in possession of have
been furnished to pursuant to the Right of
Financial Privacy Act of 1978 for the following purpose:
. If you believe that this transfer has not been made to further a
legitimate law enforcement inquiry, you may have legal rights
under the Financial Privacy Act of 1978 or the Privacy Act of
1974.’’

(c) Notwithstanding subsection (b), notice to the customer may
be delayed if the transferring agency or department has obtained
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1Amendment made by section 944 of the Financial Institutions Reform, Recovery, and
Enforcement Act of 1989, 103 Stat. 498 inserted ‘‘, holding company, or a subsidiary of a deposi-
tory institution or holding company,’’ after ‘‘with respect to a depository institution’’. Insert prob-
ably should have been placed after ‘‘with respect to a financial institution’’.

a court order delaying notice pursuant to section 1109 (a) and (b)
and that order is still in effect, of if the receiving agency or depart-
ment obtains a court order authorizing a delay in notice pursuant
to section 1109 (a) and (b). Upon the expiration of any such period
of delay, the transferring agency or department shall serve to the
customer the notice specified in subsection (b) above and the
agency or department that obtained the court order authorizing a
delay in notice pursuant to section 1109 (a) and (b) shall serve to
the customer the notice specified in section 1109 (b).

(d) Nothing in this title prohibits any supervisory agency from
exchanging examination reports or other information with another
supervisory agency. Nothing in this title prohibits the transfer of
a customer’s financial records needed by counsel for a Government
authority to defend an action brought by the customer. Nothing in
this title shall authorize the withholding of information by any offi-
cer or employee of a supervisory agency from a duly authorized
committee or subcommittee of the Congress.

(e) Notwithstanding section 1101(6) or any other provision of
law, the exchange of financial records, examination reports or other
information with respect to a financial institution, holding com-
pany, or a subsidiary of a depository institution or holding com-
pany, 1 among and between the five member supervisory agencies
of the Federal Financial Institutions Examination Council, the
Securities and Exchange Commission, and the Commodity Futures
Trading Commission is permitted.

(f) TRANSFER TO ATTORNEY GENERAL.—
(1) IN GENERAL.—Nothing in this title shall apply when

financial records obtained by an agency or department of the
United States are disclosed or transferred to the Attorney Gen-
eral or the Secretary of the Treasury upon the certification by
a supervisory level official of the transferring agency or depart-
ment that—

(A) there is reason to believe that the records may be
relevant to a violation of Federal criminal law; and

(B) the records were obtained in the exercise of the
agency’s or department’s supervisory or regulatory func-
tions.
(2) LIMITATION ON USE.—Records so transferred shall be

used only for criminal investigative or prosecutive purposes, for
civil actions under section 951 of the Financial Institutions Re-
form, Recovery, and Enforcement Act of 1989, or for forfeiture
under sections 981 or 982 of title 18, United States Code, by
the Department of Justice and only for criminal investigative
purposes relating to money laundering and other financial
crimes by the Department of the Treasury and shall, upon
completion of the investigation or prosecution (including any
appeal), be returned only to the transferring agency or depart-
ment. No agency or department so transferring such records
shall be deemed to have waived any privilege applicable to
those records under law.
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EXCEPTIONS

SEC. 1113. ø12 U.S.C. 3413¿ (a) Nothing in this title prohibits
the disclosure of any financial records or information which is not
identified with or identifiable as being derived from the financial
records of a particular customer.

(b) This chapter shall not apply to the examination by or dis-
closure to any supervisory agency of financial records or informa-
tion in the exercise of its supervisory, regulatory, or monetary func-
tions, including conservatorship or receivership functions, with re-
spect to any financial institution, holding company, subsidiary of a
financial institution or holding company, institution-affiliated party
(within the meaning of section 3(u) of the Federal Deposit Insur-
ance Act) with respect to a financial institution, holding company,
or subsidiary, or other person participating in the conduct of the
affairs thereof.

(c) Nothing in this title prohibits the disclosure of financial
records in accordance with procedures authorized by the Internal
Revenue Code.

(d) Nothing in this title shall authorize the withholding of
financial records or information required to be reported in accord-
ance with any Federal statute or rule promulgated thereunder.

(e) Nothing in this title shall apply when financial records are
sought by a Government authority under the Federal Rules of Civil
or Criminal Procedure or comparable rules of other courts in con-
nection with litigation to which the Government authority and the
customer are parties.

(f) Nothing in this title shall apply when financial records are
sought by a Government authority pursuant to an administrative
subpena issued by an administrative law judge in an adjudicatory
proceeding subject to section 554 of title 5, United States Code, and
to which the Government authority and the customer are parties.

(g) The notice requirements of this title and sections 1110 and
1112 shall not apply when a Government authority by a means de-
scribed in section 1102 and for a legitimate law enforcement in-
quiry is seeking only the name, address, account number, and type
of account of any customer or ascertainable group of customers
associated (1) with a financial transaction or class of financial
transactions, or (2) with a foreign country or subdivision thereof in
the case of a Government authority exercising financial controls
over foreign accounts in the United States under section 5(b) of the
Trading with the Enemy Act (50 U.S.C. App. 5(b)); the Inter-
national Emergency Economic Powers Act (title II, Public Law 95–
223); or section 5 of the United Nations Participation Act (22
U.S.C. 287(c)).

(h)(1) Nothing in this title (except sections 1103, 1117 and
1118) shall apply when financial records are sought by a Govern-
ment authority—

(A) in connection with a lawful proceeding, investigation,
examination, or inspection directed at a financial institution
(whether or not such proceeding, investigation, examination, or
inspection is also directed at a customer) or at a legal entity
which is not a customer; or
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(B) in connection with the authority’s consideration or
administration of assistance to the customer in the form of a
Government loan, loan guaranty, or loan insurance program.
(2) When financial records are sought pursuant to this sub-

section, the Government authority shall submit to the financial
institution the certificate required by section 1103(b). For access
pursuant to paragraph (1)(B), no further certification shall be re-
quired for subsequent access by the certifying Government author-
ity during the term of the loan, loan guaranty, or loan insurance
agreement.

(3) After the effective date of this title, whenever a customer
applies for participation in a Government loan, loan guaranty, or
loan insurance program, the Government authority administering
such program shall give the customer written notice of the
authority’s access rights under this subsection. No further notifica-
tion shall be required for subsequent access by that authority dur-
ing the term of the loan, loan guaranty, or loan insurance agree-
ment.

(4) Financial records obtained pursuant to this subsection may
be used only for the purpose for which they were originally ob-
tained, and may be transferred to another agency or department
only when the transfer is to facilitate a lawful proceeding, inves-
tigation, examination, or inspection directed at a financial institu-
tion (whether or not such proceeding, investigation, examination, or
inspection is also directed at a customer), or at a legal entity which
is not a customer, except that—

(A) nothing in this paragraph prohibits the use or transfer
of a customer’s financial records needed by counsel rep-
resenting a Government authority in a civil action arising from
a Government loan, loan guaranty, or loan insurance agree-
ment; and

(B) nothing in this paragraph prohibits a Government au-
thority providing assistance to a customer in the form of a
loan, loan guaranty, or loan insurance agreement from using
or transferring financial records necessary to process, service
or foreclose a loan, or to collect on an indebtedness to the Gov-
ernment resulting from a customer’s default.
(5) Notification that financial records obtained pursuant to this

subsection may relate to a potential civil, criminal, or regulatory
violation by a customer may be given to an agency or department
with jurisdiction over the violation, and such agency or department
may than seek access to the records pursuant to the provisions of
this title.

(6) Each financial institution shall keep a notation of each dis-
closure made pursuant to paragraph (1)(B) of this subsection, in-
cluding the date of such disclosure and the Government authority
to which it was made. The customer shall be entitled to inspect this
information.

(i) Nothing in this title (except sections 1115 and 1120) shall
apply to any subpena or court order issued in connection with pro-
ceedings before a grand jury, except that a court shall have author-
ity to order a financial institution, on which a grand jury subpena
for customer records has been served, not to notify the customer of
the existence of the subpena or information that has been fur-
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nished to the grand jury, under the circumstances and for the pe-
riod specified and pursuant to the procedures established in section
1109 of the Right to Financial Privacy Act of 1978 (12 U.S.C. 3409).

(j) This title shall not apply when financial records are sought
by the General Accounting Office pursuant to an authorized pro-
ceeding, investigation, examination or audit directed at a govern-
ment authority.

(k)(1) Nothing in this title shall apply to the disclosure by the
financial institution of the name and address of any customer to
the Department of the Treasury, the Social Security Administra-
tion, or the Railroad Retirement Board, where the disclosure of
such information is necessary to, and such information is used
solely for the purpose of, the proper administration of section 1441
of the Internal Revenue Code of 1954, title II of the Social Security
Act, or the Railroad Retirement Act of 1974.

(2) Notwithstanding any other provision of law, any request
authorized by paragraph (1) (and the information contained
therein) may be used by the financial institution or its agents
solely for the purpose of providing the customer’s name and ad-
dress to the Department of the Treasury, the Social Security
Administration, or the Railroad Retirement Board and shall be
barred from redisclosure by the financial institution or its agents.

(l) CRIMES AGAINST FINANCIAL INSTITUTIONS BY INSIDERS.—
Nothing in this title shall apply when any financial institution or
supervisory agency provides any financial record of any officer, di-
rector, employee, or controlling shareholder (within the meaning of
subparagraph (A) or (B) of section 2(a)(2) of the Bank Holding
Company Act of 1956 or subparagraph (A) or (B) of section
408(a)(2) of the National Housing Act) of such institution, or of any
major borrower from such institution who there is reason to believe
may be acting in concert with any such officer, director, employee,
or controlling shareholder, to the Attorney General of the United
States, to a State law enforcement agency, or, in the case of a pos-
sible violation of subchapter II of chapter 53 of title 31, United
States Code, to the Secretary of the Treasury if there is reason to
believe that such record is relevant to a possible violation by such
person of—

(1) any law relating to crimes against financial institutions
or supervisory agencies by directors, officers, employees, or
controlling shareholders of, or by borrowers from, financial
institutions; or

(2) any provision of subchapter II of chapter 53 of title 31,
United States Code or of section 1956 or 1957 of title 18,
United States Code.

No supervisory agency which transfers any such record under this
subsection shall be deemed to have waived any privilege applicable
to that record under law.

(m) This title shall not apply to the examination by or disclo-
sure to employees or agents of the Board of Governors of the Fed-
eral Reserve System or any Federal Reserve Bank of financial
records or information in the exercise of the Federal Reserve Sys-
tem’s authority to extend credit to the financial institutions or
others.
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(n) This title shall not apply to the examination by or disclo-
sure to the Resolution Trust Corporation or its employees or agents
of financial records or information in the exercise of its con-
servatorship, receivership, or liquidation functions with respect to
a financial institution.

(o) This title shall not apply to the examination by or disclo-
sure to the Federal Housing Finance Board or any of the Federal
home loan banks of financial records or information in the exercise
of the Federal Housing Finance Board’s authority to extend credit
(either directly or through a Federal home loan bank) to financial
institutions or others.

(p)(1) Nothing in this title shall apply to the disclosure by the
financial institution of the name and address of any customer to
the Department of Veterans Affairs where the disclosure of such
information is necessary to, and such information is used solely for
the purposes of, the proper administration of benefits programs
under laws administered by the Secretary.

(2) Notwithstanding any other provision of law, any request
authorized by paragraph (1) (and the information contained
therein) may be used by the financial institution or its agents
solely for the purpose of providing the customer’s name and ad-
dress to the Department of Veterans Affairs and shall be barred
from redisclosure by the financial institution or its agents.

(q) Nothing in this title shall apply to the disclosure of any
financial record or information to a Government authority in con-
junction with a Federal contractor-issued travel charge card issued
for official Government travel.

SPECIAL PROCEDURES

SEC. 1114. ø12 U.S.C. 3414¿ (a)(1) Nothing in this title (except
sections 1115, 1117, 1118, and 1121) shall apply to the production
and disclosure of financial records pursuant to requests from—

(A) a Government authority authorized to conduct foreign
counter- or foreign positive-intelligence activities for purposes
of conducting such activities; or

(B) the Secret Service for the purpose of conducting its pro-
tective functions (18 U.S.C. 3056; 3 U.S.C. 202, Public Law 90–
331, as amended).
(2) In the instances specified in paragraph (1), the Government

authority shall submit to the financial institution the certificate re-
quired in section 1103(b) signed by a supervisory official of a rank
designated by the head of the Government authority.

(3) No financial institution, or officer, employee, or agent of
such institution, shall disclose to any person that a Government
authority described in paragraph (1) has sought or obtained access
to a customer’s financial records.

(4) The Government authority specified in paragraph (1) shall
compile an annual tabulation of the occasions in which this section
was used.

(5)(A) Financial institutions, and officers, employees, and
agents thereof, shall comply with a request for a customer’s or enti-
ty’s financial records made pursuant to this subsection by the Fed-
eral Bureau of Investigation when the Director of the Federal Bu-
reau of Investigation (or the Director’s designee) certifies in writing
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to the financial institution that such records are sought for foreign
counterintelligence purposes and that there are specific and
articulable facts giving reason to believe that the customer or
entity whose records are sought is a foreign power or an agent of
a foreign power as defined in section 101 of the Foreign Intel-
ligence Surveillance Act of 1978 (50 U.S.C. 1801).

(B) The Federal Bureau of Investigation may disseminate
information obtained pursuant to this paragraph only as provided
in guidelines approved by the Attorney General for foreign intel-
ligence collection and foreign counterintelligence investigations con-
ducted by the Federal Bureau of Investigation, and, with respect to
dissemination to an agency of the United States, only if such infor-
mation is clearly relevant to the authorized responsibilities of such
agency.

(C) On a semiannual basis the Attorney General shall fully in-
form the Permanent Select Committee on Intelligence of the House
of Representatives and the Select Committee on Intelligence of the
Senate concerning all requests made pursuant to this paragraph.

(D) No financial institution, or officer, employee, or agent of
such institution, shall disclose to any person that the Federal Bu-
reau of Investigation has sought or obtained access to a customer’s
or entity’s financial records under this paragraph.

(b)(1) Nothing in this title shall prohibit a Government author-
ity from obtaining financial records from a financial institution if
the Government authority determines that delay in obtaining ac-
cess to such records would create imminent danger of—

(A) physical injury to any person;
(B) serious property damage; or
(C) flight to avoid prosecution.

(2) In the instances specified in paragraph (1), the Government
shall submit to the financial institution the certificate required in
section 1103(b) signed by a supervisory official of a rank designated
by the head of the Government authority.

(3) Within five days of obtaining access to financial records
under this subsection, the Government authority shall file with the
appropriate court a signed, sworn statement of a supervisory offi-
cial of a rank designated by the head of the Government authority
setting forth the grounds for the emergency access. The Govern-
ment authority shall thereafter comply with notice the provisions
of section 1109(c).

(4) The Government authority specified in paragraph (1) shall
compile an annual tabulation of the occasions in which this section
was used.

COST REIMBURSEMENT

SEC. 1115. ø12 U.S.C. 3415¿ (a) Except for records obtained
pursuant to section 1103(d) or 1113 (a) through (h), or as otherwise
provided by law, a Government authority shall pay to the financial
institution assembling or providing financial records pertaining to
a customer and in accordance with procedures established by this
title a fee for reimbursement for such costs as are reasonably nec-
essary and which have been directly incurred in searching for, re-
producing, or transporting books, papers, records, or other data re-
quired or requested to be produced. The Board of Governors of the
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Federal Reserve System shall, by regulation, establish the rates
and conditions under which such payment may be made.

(b) This section shall take effect on October 1, 1979.

JURISDICTION

SEC. 1116. ø12 U.S.C. 3416¿ An action to enforce any provision
of this title may be brought in any appropriate United States dis-
trict court without regard to the amount in controversy within
three years from the date on which the violation occurs or the date
of discovery of such violation, whichever is later.

CIVIL PENALTIES

SEC. 1117. ø12 U.S.C. 3417¿ (a) Any agency or department of
the United States or financial institution obtaining or disclosing
financial records or information contained therein in violation of
this title is liable to the customer to whom such records relate in
an amount equal to the sum of—

(1) $100 without regard to the volume of records involved;
(2) any actual damages sustained by the customer as a re-

sult of the disclosure;
(3) such punitive damages as the court may allow, where

the violation is found to have been willful or intentional; and
(4) in the case of any successful action to enforce liability

under this section, the costs of the action together with reason-
able attorney’s fees as determined by the court.
(b) Whenever the court determines that any agency or depart-

ment of the United States has violated any provision of this title
and the court finds that the circumstances surrounding the viola-
tion raise questions of whether an officer or employee of the depart-
ment or agency acted willfully or intentionally with respect to the
violation, the Civil Service Commission shall promptly initiate a
proceeding to determine whether disciplinary action is warranted
against the agent or employee who was primarily responsible for
the violation. The Commission after investigation and consideration
of the evidence submitted, shall submit its findings and rec-
ommendations to the administrative authority of the agency con-
cerned and shall send copies of the findings and recommendations
to the officer or employee or his representative. The administrative
authority shall take the corrective action that the Commission rec-
ommends.

(c) Any financial institution or agent or employee thereof mak-
ing a disclosure of financial records pursuant to this title in good-
faith reliance upon a certificate by any Government authority or
pursuant to the provisions of section 1113(l) shall not be liable to
the customer for such disclosure under this title, the constitution
of any State, or any law or regulation of any State or any political
subdivision of any State.

(d) The remedies and sanctions described in this title shall be
the only authorized judicial remedies and sanctions for violations
of this title.
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1 So in law. Period probably should be deleted. See section 6186(e) of P.L. 100–690, 102 Stat.
4358.

INJUNCTIVE RELIEF

SEC. 1118. ø12 U.S.C. 3418¿ In addition to any other remedy
contained in this title, injunctive relief shall be available to require
that the procedures of this title are complied with. In the event of
any successful action, costs together with reasonable attorney’s fees
as determined by the court may be recovered.

SUSPENSION OF STATUTES OF LIMITATIONS

SEC. 1119. ø12 U.S.C. 3419¿ If any individual files a motion or
application under this title which has the effect of delaying the ac-
cess of a Government authority to financial records pertaining to
such individual, any applicable statute of limitations shall be
deemed to be tolled for the period extending from the date such
motion or application was filed until the date upon which the mo-
tion or application is decided.

GRAND JURY INFORMATION

SEC. 1120. ø12 U.S.C. 3420¿ (a) Financial records about a cus-
tomer obtained from a financial institution pursuant to a subpena
issued under the authority of a Federal grand jury—

(1) shall be returned and actually presented to the grand
jury unless the volume of such records makes such return and
actual presentation impractical in which case the grand jury
shall be provided with a description of the contents of the
records.; 1

(2) shall be used only for the purpose of considering
whether to issue an indictment or presentment by that grand
jury, or of prosecuting a crime for which that indictment or
presentment is issued, or for a purpose authorized by rule 6(e)
of the Federal Rules of Criminal Procedure;

(3) shall be destroyed or returned to the financial institu-
tion if not used for one of the purposes specified in paragraph
(2); and

(4) shall not be maintained, or a description of the contents
of such records shall not be maintained by any Government
authority other than in the sealed records of the grand jury,
unless such record has been used in the prosecution of a crime
for which the grand jury issued an indictment or presentment
or for a purpose authorized by rule 6(e) of the Federal Rules
of Criminal Procedure.
(b)(1) No officer, director, partner, employee, or shareholder of,

or agent or attorney for, a financial institution shall, directly or in-
directly, notify any person named in a grand jury subpoena served
on such institution in connection with an investigation relating to
a possible—

(A) crime against any financial institution or supervisory
agency or crime involving a violation of the Controlled Sub-
stance Act, the Controlled Substances Import and Export Act,
section 1956 or 1957 of title 18, sections 5313, 5316 and 5324
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of title 31, or section 6050I of the Internal Revenue Code of
1986; or

(B) conspiracy to commit such a crime,
about the existence or contents of such subpoena, or information
that has been furnished to the grand jury in response to such
subpoena.

(2) Section 8 of the Federal Deposit Insurance Act and section
206(k)(2) of the Federal Credit Union Act shall apply to any
violation of this subsection.

øREPORTING REQUIREMENTS

øSEC. 1121. Repealed by section 3001(d) of Pub. L. 104–66, 109
Stat. 734¿

SECURITIES AND EXCHANGE COMMISSION

SEC. 1122. ø12 U.S.C. 3422¿ Except as provided in the Securi-
ties Exchange Act of 1934, this Act shall apply with respect to the
Securities and Exchange Commission.
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SUBCHAPTER II OF CHAPTER 53 OF TITLE 31, UNITED
STATES CODE

SUBCHAPTER II—RECORDS AND REPORTS ON MONETARY
INSTRUMENTS TRANSACTIONS

§ 5311. Declaration of purpose.
It is the purpose of this subchapter (except section 5315) to re-

quire certain reports or records where they have a high degree of
usefulness in criminal, tax, or regulatory investigations or pro-
ceedings.

§ 5312. Definitions and application
(a) In this subchapter—

(1) ‘‘financial agency’’ means a person acting for a person
(except for a country, a monetary or financial authority acting
as a monetary or financial authority, or an international finan-
cial institution of which the United States Government is a
member) as a financial institution, bailee, depository trustee,
or agent, or acting in a similar way related to money, credit,
securities, gold, or a transaction in money, credit, securities, or
gold.

(2) ‘‘financial institution’’ means—
(A) an insured bank (as defined in section 3(h) of the

Federal Deposit Insurance Act (12 U.S.C. 1813(h)));
(B) a commercial bank or trust company;
(C) a private banker;
(D) an agency or branch of a foreign bank in the

United States;
(E) an insured institution (as defined in section 401(a)

of the National Housing Act (12 U.S.C. 1724(a)));
(F) a thrift institution;
(G) a broker or dealer registered with the Securities

and Exchange Commission under the Securities Exchange
Act of 1934 (15 U.S.C. 78a et seq.);

(H) a broker or dealer in securities or commodities;
(I) an investment banker or investment company;
(J) a currency exchange;
(K) an issuer, redeemer, or cashier of travelers’ checks,

checks, money orders, or similar instruments;
(L) an operator or a credit card system;
(M) an insurance company;
(N) a dealer in precious metals, stones, or jewels;
(O) a pawnbroker;
(P) a loan or finance company;
(Q) a travel agency;
(R) a licensed sender of money;
(S) a telegraph company;
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(T) a business engaged in vehicle sales, including auto-
mobile, airplane, and boat sales;

(U) persons involved in real estate closings and settle-
ments;

(V) the United States Postal Service;
(W) an agency of the United States Government or of

a State or local government carrying out a duty or power
of a business described in this paragraph;

(X) a casino, gambling casino, or gaming establish-
ment with an annual gaming revenue of more than
$1,000,000 which—

(i) is licensed as a casino, gambling casino, or
gaming establishment under the laws of any State or
any political subdivision of any State; or

(ii) is an Indian gaming operation conducted
under or pursuant to the Indian Gaming Regulatory
Act other than an operation which is limited to class
I gaming (as defined in section 4(6) of such Act);
(Y) any business or agency which engages in any ac-

tivity which the Secretary of the Treasury determines, by
regulation, to be an activity which is similar to, related to,
or a substitute for any activity in which any business de-
scribed in this paragraph is authorized to engage; or

(Z) any other business designated by the Secretary
whose cash transactions have a high degree of usefulness
in criminal, tax, or regulatory matters.
(3) ‘‘monetary instruments’’ means—

(A) United States coins and currency;
(B) as the Secretary may prescribe by regulation, coins

and currency of a foreign country, travelers’ checks, bearer
negotiable instruments, bearer investment securities,
bearer securities, stock on which title is passed on deliv-
ery, and similar material; and

(C) as the Secretary of the Treasury shall provide by
regulation for purposes of section 5316, checks, drafts,
notes, money orders, and other similar instruments which
are drawn on or by a foreign financial institution and are
not in bearer form.
(4) ‘‘person’’, in addition to its meaning under section 1 of

title 1, includes a trustee, a representative of an estate and,
when the Secretary prescribes, a governmental entity.

(5) ‘‘United States’’ means the States of the United States,
the District of Columbia, and, when the Secretary prescribes
by regulation, the Commonwealth of Puerto Rico, the Virgin Is-
lands, Guam, the Northern Mariana Islands, American Samoa,
the Trust Territory of the Pacific Islands, a territory or posses-
sion of the United States, or a military or diplomatic establish-
ment.
(b) In this subchapter—

(1) ‘‘domestic financial agency’’ and ‘‘domestic financial
institution’’ apply to an action in the United States of a finan-
cial agency or institution.
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(2) ‘‘foreign financial agency’’ and ‘‘foreign financial institu-
tion’’ apply to an action outside the United States of a financial
agency or institution.

§ 5313. Reports on domestic coins and currency transactions
(a) When a domestic financial institution is involved in a trans-

action for the payment, receipt, or transfer of United States coins
or currency (or other monetary instruments the Secretary of the
Treasury prescribes), in an amount, denomination, or amount and
denomination, or under circumstances the Secretary prescribes by
regulation, the institution and any other participant in the trans-
action the Secretary may prescribe shall file a report on the trans-
action at the time and in the way the Secretary prescribes. A par-
ticipant acting for another person shall make the report as the
agent or bailee of the person and identify the person for whom the
transaction is being made.

(b) The Secretary may designate a domestic financial institu-
tion as an agent of the United States Government to receive a re-
port under this section. However, the Secretary may designate a
domestic financial institution that is not insured, chartered, exam-
ined, or registered as a domestic financial institution only if the
institution consents. The Secretary may suspend or revoke a des-
ignation for a violation of this subchapter or a regulation under
this subchapter (except a violation of section 5315 of this title or
a regulation prescribed under section 5315), section 411 of the Na-
tional Housing Act (12 U.S.C. 1730d), or section 21 of the Federal
Deposit Insurance Act (12 U.S.C. 1829b).

(c)(1) A person (except a domestic financial institution des-
ignated under subsection (b) of this section) required to file a report
under this section shall file the report—

(A) with the institution involved in the transaction if the
institution was designated;

(B) in the way the Secretary prescribes when the institu-
tion was not designated; or

(C) with the Secretary.
(2) The Secretary shall prescribe—

(A) the filing procedure for a domestic financial institution
designated under subsection (b) of this section; and

(B) the way the institution shall submit reports filed with
it.
(d) MANDATORY EXEMPTIONS FROM REPORTING REQUIRE-

MENTS.—
(1) IN GENERAL.—The Secretary of the Treasury shall

exempt, pursuant to section 5318(a)(6), a depository institution
from the reporting requirements of subsection (a) with respect
to transactions between the depository institution and the fol-
lowing categories of entities:

(A) Another depository institution.
(B) A department or agency of the United States, any

State, or any political subdivision of any State.
(C) Any entity established under the laws of the

United States, any State, or any political subdivision of
any State, or under an interstate compact between 2 or
more States, which exercises governmental authority on
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behalf of the United States or any such State or political
subdivision.

(D) Any business or category of business the reports
on which have little or no value for law enforcement pur-
poses.
(2) NOTICE OF EXEMPTION.—The Secretary of the Treasury

shall publish in the Federal Register at such times as the Sec-
retary determines to be appropriate (but not less frequently
than once each year) a list of all the entities whose trans-
actions with a depository institution are exempt under this
subsection from the reporting requirements of subsection (a).
(e) DISCRETIONARY EXEMPTIONS FROM REPORTING REQUIRE-

MENTS.—
(1) IN GENERAL.—The Secretary of the Treasury may

exempt, pursuant to section 5318(a)(6), a depository institution
from the reporting requirements of subsection (a) with respect
to transactions between the depository institution and a quali-
fied business customer of the institution on the basis of infor-
mation submitted to the Secretary by the institution in accord-
ance with procedures which the Secretary shall establish.

(2) QUALIFIED BUSINESS CUSTOMER DEFINED.—For pur-
poses of this subsection, the term ‘‘qualified business customer’’
means a business which—

(A) maintains a transaction account (as defined in sec-
tion 19(b)(1)(C) of the Federal Reserve Act) at the deposi-
tory institution;

(B) frequently engages in transactions with the
depository institution which are subject to the reporting
requirements of subsection (a); and

(C) meets criteria which the Secretary determines are
sufficient to ensure that the purposes of this subchapter
are carried out without requiring a report with respect to
such transactions.
(3) CRITERIA FOR EXEMPTION.—The Secretary of the Treas-

ury shall establish, by regulation, the criteria for granting and
maintaining an exemption under paragraph (1).

(4) GUIDELINES.—
(A) IN GENERAL.—The Secretary of the Treasury shall

establish guidelines for depository institutions to follow in
selecting customers for an exemption under this
subsection.

(B) CONTENTS.—The guidelines may include a descrip-
tion of the types of businesses or an itemization of specific
businesses for which no exemption will be granted under
this subsection to any depository institution.
(5) ANNUAL REVIEW.—The Secretary of the Treasury shall

prescribe regulations requiring each depository institution to—
(A) review, at least once each year, the qualified busi-

ness customers of such institution with respect to whom
an exemption has been granted under this subsection; and

(B) upon the completion of such review, resubmit
information about such customers, with such modifications
as the institution determines to be appropriate, to the Sec-
retary for the Secretary’s approval.
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(6) 2-YEAR PHASE-IN PROVISION.—During the 2-year period
beginning on the date of enactment of the Money Laundering
Suppression Act of 1994, this subsection shall be applied by
the Secretary on the basis of such criteria as the Secretary
determines to be appropriate to achieve an orderly implemen-
tation of the requirements of this subsection.
(f) PROVISIONS APPLICABLE TO MANDATORY AND DISCRETIONARY

EXEMPTIONS.—
(1) LIMITATION ON LIABILITY OF DEPOSITORY INSTITU-

TIONS.—No depository institution shall be subject to any pen-
alty which may be imposed under this subchapter for the fail-
ure of the institution to file a report with respect to a trans-
action with a customer for whom an exemption has been
granted under subsection (d) or (e) unless the institution—

(A) knowingly files false or incomplete information to
the Secretary with respect to the transaction or the cus-
tomer engaging in the transaction; or

(B) has reason to believe at the time the exemption is
granted or the transaction is entered into that the cus-
tomer or the transaction does not meet the criteria estab-
lished for granting such exemption.
(2) COORDINATION WITH OTHER PROVISIONS.—Any exemp-

tion granted by the Secretary of the Treasury under section
5318(a) in accordance with this section, and any transaction
which is subject to such exemption, shall be subject to any
other provision of law applicable to such exemption,
including—

(A) the authority of the Secretary, under section
5318(a)(6), to revoke such exemption at any time; and

(B) any requirement to report, or any authority to re-
quire a report on, any possible violation of any law or reg-
ulation or any suspected criminal activity.

(g) DEPOSITORY INSTITUTION DEFINED.—For purposes of this
section, the term ‘‘depository institution’’—

(1) has the meaning given to such term in section
19(b)(1)(A) of the Federal Reserve Act; and

(2) includes—
(A) any branch, agency, or commercial lending com-

pany (as such terms are defined in section 1(b) of the
International Banking Act of 1978);

(B) any corporation chartered under section 25A of the
Federal Reserve Act; and

(C) any corporation having an agreement or under-
taking with the Board of Governors of the Federal Reserve
System under section 25 of the Federal Reserve Act.

§ 5314. Records and reports on foreign financial agency
transactions

(a) Considering the need to avoid impeding or controlling the
export or import of monetary instruments and the need to avoid
burdening unreasonably a person making a transaction with a for-
eign financial agency, the Secretary of the Treasury shall require
a resident or citizen of the United States or a person in, and doing
business in, the United States, to keep records, file reports, or keep
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records and file reports, when the resident, citizen, or person
makes a transaction or maintains a relation for any person with a
foreign financial agency. The records and reports shall contain the
following information in the way and to the extent the Secretary
prescribes;

(1) the identity and address of participants in a trans-
action or relationship.

(2) the legal capacity in which a participant is acting.
(3) the identity of real parties in interest.
(4) a description of the transaction.

(b) The Secretary may prescribe—
(1) a reasonable classification of persons subject to or

exempt from a requirement under this section or a regulation
under this section;

(2) a foreign country to which a requirement or a regula-
tion under this section applies if the Secretary decides applying
the requirement or regulation to all foreign countries is unnec-
essary or undesirable;

(3) the magnitude of transactions subject to a requirement
or a regulation under this section;

(4) the kind of transaction subject to or exempt from a
requirement or a regulation under this section; and

(5) other matters the Secretary considers necessary to
carry out this section or a regulation under this section.
(c) A person shall be required to disclose a record required to

be kept under this section or under a regulation under this section
only as required by law.

§ 5315. Reports on foreign currency transactions
(a) Congress finds that—

(1) moving mobile capital can have a significant impact on
the proper functioning of the international monetary system;

(2) it is important to have the most feasible current and
complete information on the kind and source of capital flows,
including transactions by large United States businesses and
their foreign affiliates; and

(3) additional authority should be provided to collect infor-
mation on capital flows under section 5(b) of the Trading With
the Enemy Act (50 App. U.S.C. 5(b)) and section 8 of the
Bretton Woods Agreement Act (22 U.S.C. 286f).
(b) In this section, ‘‘United States person’’ and ‘‘foreign person

controlled by a United States person’’ have the same meanings
given those terms in section 7(f)(2) (A) and (C), respectively, of the
Securities and Exchange Act of 1934 (15 U.S.C. 78g(f)(2)(A), (C)).

(c) The Secretary of the Treasury shall prescribe regulations
consistent with subsection (a) of this section requiring reports on
foreign currency transactions conducted by a United States person
or a foreign person controlled by a United States person. The regu-
lations shall require that a report contain information and be sub-
mitted at the time and in the way, with reasonable exception and
classifications, necessary to carry out this section.
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§ 5316. Reports on exporting and importing monetary instru-
ments

(a) Except as provided in subsection (c) of this section, a person
or an agent or bailee of the person shall file a report under sub-
section (b) of this section when the person, agent, or bailee
knowingly—

(1) transports, is about to transport, or has transported,
monetary instruments of more than $10,000 at one time—

(A) from a place in the United States to or through a
place outside the United States; or

(B) to a place in the United States from or through a
place outside the United States; or
(2) receives monetary instruments of more than $10,000 at

one time transported into the United States from or through
a place outside the United States.
(b) A report under this section shall be filed at the time and

place the Secretary of the Treasury prescribes. The report shall
contain the following information to the extent the Secretary pre-
scribes:

(1) the legal capacity in which the person filing the report
is acting.

(2) the origin, destination, and route of the monetary in-
struments.

(3) when the monetary instruments are not legally and
beneficially owned by the person transporting the instruments,
or if the person transporting the instruments personally is not
going to use them, the identity of the person that gave the in-
struments to the person transporting them, the identity of the
person who is to receive them, or both.

(4) the amount and kind of monetary instruments trans-
ported.

(5) additional information.
(c) This section or a regulation under this section does not

apply to a common carrier of passengers when a passenger pos-
sesses a monetary instrument, or to a common carrier of goods if
the shipper does not declare the instrument.

(d) CUMULATION OF CLOSELY RELATED EVENTS.—The Secretary
of the Treasury may prescribe regulations under this section defin-
ing the term ‘‘at one time’’ for purposes of subsection (a). Such reg-
ulations may permit the cumulation of closely related events in
order that such events may collectively be considered to occur at
one time for the purposes of subsection (a).

§ 5317. Search and forfeiture of monetary instruments
(a) The Secretary of the Treasury may apply to a court of com-

petent jurisdiction for a search warrant when the Secretary reason-
ably believes a monetary instrument is being transported and a re-
port on the instrument under section 5316 of this title has not been
filed or contains a material omission or misstatement. The Sec-
retary shall include a statement of information in support of the
warrant. On a showing of probable cause, the court may issue a
search warrant for a designated person or a designated or de-
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scribed place or physical object. This subsection does not affect the
authority of the Secretary under another law.

(b) SEARCHES AT BORDER.—For purposes of ensuring compli-
ance with the requirements of section 5316, a customs officer may
stop and search, at the border and without a search warrant, any
vehicle, vessel, aircraft, or other conveyance, any envelope or other
container, and any person entering or departing from the United
States.

(c) If a report required under section 5316 with respect to any
monetary instrument is not filed (or if filed, contains a material
omission or misstatement of fact), the instrument and any interest
in property, including a deposit in a financial institution, traceable
to such instrument may be seized and forfeited to the United
States Government. Any property, real or personal, involved in a
transaction or attempted transaction in violation of section 5324(b),
or any property traceable to such property, may be seized and for-
feited to the United States Government. A monetary instrument
transported by mail or a common carrier, messenger, or bailee is
being transported under this subsection from the time the instru-
ment is delivered to the United States Postal Service, common car-
rier, messenger, or bailee through the time it is delivered to the ad-
dressee, intended recipient, or agent of the addressee or intended
recipient without being transported further in, or taken out of, the
United States.

§ 5318. Compliance, exemptions, and summons authority
(a) GENERAL POWERS OF SECRETARY.—The Secretary of the

Treasury may (except under section 5315 of this title and regula-
tions prescribed under section 5315)—

(1) except as provided in subsection (b)(2), delegate duties
and powers under this subchapter to an appropriate super-
vising agency and the United States Postal Service;

(2) require a class of domestic financial institutions to
maintain appropriate procedures to ensure compliance with
this subchapter and regulations prescribed under this sub-
chapter or to guard against money laundering;

(3) examine any books, papers, records, or other data of do-
mestic financial institutions relevant to the recordkeeping or
reporting requirements of this subchapter;

(4) summon a financial institution, an officer or employee
of a financial institution (including a former officer or em-
ployee), or any person having possession, custody, or care of
the reports and records required under this subchapter, to ap-
pear before the Secretary of the Treasury or his delegate at a
time and place named in the summons and to produce such
books, papers, records, or other data, and to give testimony,
under oath, as may be relevant or material to an investigation
described in subsection (b);

(5) exempt from the requirements of this subchapter any
class of transactions within any State if the Secretary deter-
mines that—

(A) under the laws of such State, that class of trans-
actions is subject to requirements substantially similar to
those imposed under this subchapter; and
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(B) there is adequate provision for the enforcement of
such requirements; and
(6) prescribe an appropriate exemption from a requirement

under this subchapter and regulations prescribed under this
subchapter. The Secretary may revoke an exemption under
this paragraph or paragraph (5) by actually or constructively
notifying the parties affected. A revocation is effective during
judicial review.
(b) LIMITATIONS ON SUMMONS POWER.—

(1) SCOPE OF POWER.—The Secretary of the Treasury may
take any action described in paragraph (3) or (4) of subsection
(a) only in connection with investigations for the purpose of
civil enforcement of violations of this subchapter, section 21 of
the Federal Deposit Insurance Act, section 411 of the National
Housing Act, or chapter 2 of Public Law 91–508 (12 U.S.C.
1951 et seq.) or any regulation under any such provision.

(2) AUTHORITY TO ISSUE.—A summons may be issued
under subsection (a)(4) only by, or with the approval of, the
Secretary of the Treasury or a supervisory level delegate of the
Secretary of the Treasury.
(c) ADMINISTRATIVE ASPECTS OF SUMMONS.—

(1) PRODUCTION AT DESIGNATED SITE.—A summons issued
pursuant to this section may require that books, papers,
records, or other data stored or maintained at any place be
produced at any designated location in any State or in any ter-
ritory or other place subject to the jurisdiction of the United
States not more than 500 miles distant from any place where
the financial institution operates or conducts business in the
United States.

(2) FEES AND TRAVEL EXPENSES.—Persons summoned
under this section shall be paid the same fees and mileage for
travel in the United States that are paid witnesses in the
courts of the United States.

(3) NO LIABILITY FOR EXPENSES.—The United States shall
not be liable for any expense, other than an expense described
in paragraph (2), incurred in connection with the production of
books, papers, records, or other data under this section.
(d) SERVICE OF SUMMONS.—Service of a summons issued under

this section may be by registered mail or in such other manner cal-
culated to give actual notice as the Secretary may prescribe by reg-
ulation.

(e) CONTUMACY OR REFUSAL.—
(1) REFERRAL TO ATTORNEY GENERAL.—In case of contu-

macy by a person issued a summons under paragraph (3) or (4)
of subsection (a) or a refusal by such person to obey such sum-
mons, the Secretary of the Treasury shall refer the matter to
the Attorney General.

(2) JURISDICTION OF COURT.—The Attorney General may
invoke the aid of any court of the United States within the
jurisdiction of which—

(A) the investigation which gave rise to the summons
is being or has been carried on;

(B) the person summoned is an inhabitant; or
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(C) the person summoned carries on business or may
be found,

to compel compliance with the summons.
(3) COURT ORDER.—The court may issue an order requiring

the person summoned to appear before the Secretary or his
delegate to produce books, papers, records, and other data, to
give testimony as may be necessary to explain how such mate-
rial was compiled and maintained, and to pay the costs of the
proceeding.

(4) FAILURE TO COMPLY WITH ORDER.—Any failure to obey
the order of the court may be punished by the court as a con-
tempt thereof.

(5) SERVICE OF PROCESS.—All process in any case under
this subsection may be served in any judicial district in which
such person may be found.
(f) WRITTEN AND SIGNED STATEMENT REQUIRED.—No person

shall qualify for an exemption under subsection (a)(5) unless the
relevant financial institution prepares and maintains a statement
which—

(1) describes in detail the reasons why such person is
qualified for such exemption; and

(2) contains the signature of such person.
(g) REPORTING OF SUSPICIOUS TRANSACTIONS.—

(1) IN GENERAL.—The Secretary may require any financial
institution, and any director, officer, employee, or agent of any
financial institution, to report any suspicious transaction rel-
evant to a possible violation of law or regulation.

(2) NOTIFICATION PROHIBITED.—A financial institution, and
a director, officer, employee, or agent of any financial institu-
tion, who voluntarily reports a suspicious transaction, or that
reports a suspicious transaction pursuant to this section or any
other authority, may not notify any person involved in the
transaction that the transaction has been reported.

(3) LIABILITY FOR DISCLOSURES.—Any financial institution
that makes a disclosure of any possible violation of law or reg-
ulation or a disclosure pursuant to this subsection or any other
authority, and any director, officer, employee, or agent of such
institution, shall not be liable to any person under any law or
regulation of the United States or any constitution, law, or reg-
ulation of any State or political subdivision thereof, for such
disclosure or for any failure to notify the person involved in the
transaction or any other person of such disclosure.

(4) SINGLE DESIGNEE FOR REPORTING SUSPICIOUS
TRANSACTIONS.—

(A) IN GENERAL.—In requiring reports under para-
graph (1) of suspicious transactions, the Secretary of the
Treasury shall designate, to the extent practicable and
appropriate, a single officer or agency of the United States
to whom such reports shall be made.

(B) DUTY OF DESIGNEE.—The officer or agency of the
United States designated by the Secretary of the Treasury
pursuant to subparagraph (A) shall refer any report of a
suspicious transaction to any appropriate law enforcement
or supervisory agency.
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(C) COORDINATION WITH OTHER REPORTING REQUIRE-
MENTS.—Subparagraph (A) shall not be construed as pre-
cluding any supervisory agency for any financial institu-
tion from requiring the financial institution to submit any
information or report to the agency or another agency pur-
suant to any other applicable provision of law.

(h) ANTI-MONEY LAUNDERING PROGRAMS.—
(1) IN GENERAL.—In order to guard against money laun-

dering through financial institutions, the Secretary may re-
quire financial institutions to carry out anti-money laundering
programs, including at a minimum

(A) the development of internal policies, procedures,
and controls,

(B) the designation of a compliance officer,
(C) an ongoing employee training program, and
(D) an independent audit function to test programs.

(2) REGULATIONS.—The Secretary may prescribe minimum
standards for programs established under paragraph (1).

§ 5319. Availability of reports
The Secretary of the Treasury shall make information in a re-

port filed under section 5313, 5314, or 5316 of this title available
to an agency, including any State financial institutions supervisory
agency, on request of the head of the agency. The report shall be
available for a purpose consistent with those sections or a regula-
tion prescribed under those sections. The Secretary may only re-
quire reports on the use of such information by any State financial
institutions supervisory agency for other than supervisory pur-
poses. However, a report and records of reports are exempt from
disclosure under section 552 of title 5.

§ 5320. Injunctions
When the Secretary of the Treasury believes a person has vio-

lated, is violating, or will violate this subchapter or a regulation
prescribed or order issued under this subchapter, the Secretary
may bring a civil action in the appropriate district court of the
United States or appropriate United States court of a territory or
possession of the United States to enjoin the violation or to enforce
compliance with the subchapter, regulation, or order. An injunction
or temporary restraining order shall be issued without bond.

§ 5321. Civil penalties
(a)(1) A domestic financial institution, and a partner, director,

officer, or employee of a domestic financial institution, willfully vio-
lating this subchapter or a regulation prescribed under this sub-
chapter (except sections 5314 and 5315 of this title or a regulation
prescribed under sections 5314 and 5315) is liable to the United
States Government for a civil penalty of not more than the greater
of the amount (not to exceed $100,000) involved in the transaction
(if any) or $25,000. For a violation of section 5318(a)(2) of this title
or a regulation prescribed under section 5318(a)(2), a separate vio-
lation occurs for each day the violation continues and at each office,
branch, or place of business at which a violation occurs or con-
tinues.
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1 So in law. P.L. 103–325 and P.L. 103–322 both amended section 5321(a)(5)(A) by inserting
‘‘any violation of’’ after ‘‘causing’’.

(2) The Secretary of the Treasury may impose an additional
civil penalty on a person not filing a report, or filing a report con-
taining a material omission or misstatement, under section 5316 of
this title or a regulation prescribed under section 5316. A civil pen-
alty under this paragraph may not be more than the amount of the
monetary instrument for which the report was required. A civil
penalty under this paragraph is reduced by an amount forfeited
under section 5317(b) of this title.

(3) A person not filing a report under a regulation prescribed
under section 5315 of this title or not complying with an injunction
under section 5320 of this title enjoining a violation of, or enforcing
compliance with, section 5315 or a regulation prescribed under sec-
tion 5315, is liable to the Government for a civil penalty of not
more than $10,000.

(4) STRUCTURED TRANSACTION VIOLATION.—
(A) PENALTY AUTHORIZED.—The Secretary of the Treasury

may impose a civil money penalty on any person who violates
any provision of section 5324.

(B) MAXIMUM AMOUNT LIMITATION.—The amount of any
civil money penalty imposed under subparagraph (A) shall not
exceed the amount of the coins and currency (or such other
monetary instruments as the Secretary may prescribe) in-
volved in the transaction with respect to which such penalty is
imposed.

(C) COORDINATION WITH FORFEITURE PROVISION.—The
amount of any civil money penalty imposed by the Secretary
under subparagraph (A) shall be reduced by the amount of any
forfeiture to the United States in connection with the trans-
action with respect to which such penalty is imposed.
(5) FOREIGN FINANCIAL AGENCY TRANSACTION VIOLATION.—

(A) PENALTY AUTHORIZED.—The Secretary of the Treasury
may impose a civil money penalty on any person who willfully
violates or any person willfully causing any violation of 1 any
violation of any provision of section 5314.

(B) MAXIMUM AMOUNT LIMITATION.—The amount of any
civil money penalty imposed under subparagraph (A) shall not
exceed—

(i) in the case of violation of such section involving a
transaction, the greater of—

(I) the amount (not to exceed $100,000) of the
transaction; or

(II) $25,000; and
(ii) in the case of violation of such section involving a

failure to report the existence of an account or any identi-
fying information required to be provided with respect to
such account, the greater of—

(I) an amount (not to exceed $100,000) equal to
the balance in the account at the time of the violation;
or

(II) $25,000.
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1 Margin so in law.

(6) 1 NEGLIGENCE.—
(A) IN GENERAL.—The Secretary of the Treasury may

impose a civil money penalty of not more than $500 on any
financial institution which negligently violates any provi-
sion of this subchapter or any regulation prescribed under
this subchapter.

(B) PATTERN OF NEGLIGENT ACTIVITY.—If any financial
institution engages in a pattern of negligent violations of
any provision of this subchapter or any regulation pre-
scribed under this subchapter, the Secretary of the Treas-
ury may, in addition to any penalty imposed under sub-
paragraph (A) with respect to any such violation, impose
a civil money penalty of not more than $50,000 on the
financial institution.

(b) TIME LIMITATIONS FOR ASSESSMENTS AND COMMENCEMENT
OF CIVIL ACTIONS.—

(1) ASSESSMENTS.—The Secretary of the Treasury may as-
sess a civil penalty under subsection (a) at any time before the
end of the 6-year period beginning on the date of the trans-
action with respect to which the penalty is assessed.

(2) CIVIL ACTIONS.—The Secretary may commence a civil
action to recover a civil penalty assessed under subsection (a)
at any time before the end of the 2-year period beginning on
the later of—

(A) the date the penalty was assessed; or
(B) the date any judgment becomes final in any crimi-

nal action under section 5322 in connection with the same
transaction with respect to which the penalty is assessed.

(c) The Secretary may remit any part of a forfeiture under sub-
section (c) or (d) of section 5817 of this title or civil penalty under
subsection (a)(2) of this section.

(d) CRIMINAL PENALTY NOT EXCLUSIVE OF CIVIL PENALTY.—A
civil money penalty may be imposed under subsection (a) with re-
spect to any violation of this subchapter notwithstanding the fact
that a criminal penalty is imposed with respect to the same viola-
tion.

(e) DELEGATION OF ASSESSMENT AUTHORITY TO BANKING
AGENCIES.—

(1) IN GENERAL.—The Secretary of the Treasury shall dele-
gate, in accordance with section 5318(a)(1) and subject to such
terms and conditions as the Secretary may impose in accord-
ance with paragraph (3), any authority of the Secretary to as-
sess a civil money penalty under this section on depository
institutions (as defined in section 3 of the Federal Deposit
Insurance Act) to the appropriate Federal banking agencies (as
defined in such section 3).

(2) AUTHORITY OF AGENCIES.—Subject to any term or con-
dition imposed by the Secretary of the Treasury under
paragraph (3), the provisions of this section shall apply to an
appropriate Federal banking agency to which is delegated any
authority of the Secretary under this section in the same man-
ner such provisions apply to the Secretary.



767 § 5324CH. 53—MONETARY TRANSACTIONS

(3) TERMS AND CONDITIONS.—
(A) IN GENERAL.—The Secretary of the Treasury shall

prescribe by regulation the terms and conditions which
shall apply to any delegation under paragraph (1).

(B) MAXIMUM DOLLAR AMOUNT.—The terms and condi-
tions authorized under subparagraph (A) may include, in
the Secretary’s sole discretion, a limitation on the amount
of any civil penalty which may be assessed by an appro-
priate Federal banking agency pursuant to a delegation
under paragraph (1).

§ 5322. Criminal penalties
(a) A person willfully violating this subchapter or a regulation

prescribed under this subchapter (except section 5315 or 5324 of
this title or a regulation prescribed under section 5315 or 5324)
shall be fined not more than $250,000, or imprisoned for not more
than five years, or both.

(b) a person willfully violating this subchapter or a regulation
prescribed under this subchapter (except section 5315 or 5324 of
this title or a regulation prescribed under section 5315 or 5324),
while violating another law of the United States or as part of a pat-
tern of any illegal activity involving more than $100,000 in a 12-
month period, shall be fined not more than $500,000, imprisoned
for not more than 10 years, or both.

(c) For a violation of section 5318(a)(2) of this title or a regula-
tion prescribed under section 5318(a)(2), a separate violation occurs
for each day the violation continues and at each office, branch, or
place of business at which a violation occurs or continues.

§ 5323. Rewards for informants
(a) The Secretary may pay a reward to an individual who pro-

vides original information which leads to a recovery of a criminal
fine, civil penalty, or forfeiture, which exceeds $50,000, for a viola-
tion of this chapter.

(b) The Secretary shall determine the amount of a reward
under this section. The Secretary may not award more than 25 per
centum of the net amount of the fine, penalty, or forfeiture col-
lected or $150,000, whichever is less.

(c) An officer or employee of the United States, a State, or a
local government who provides information described in subsection
(a) in the performance of official duties is not eligible for a reward
under this section.

(d) There are authorized to be appropriated such sums as may
be necessary to carry out the provisions of this section.

§ 5324. Structuring transactions to evade reporting require-
ment prohibited

(a) DOMESTIC COIN AND CURRENCY TRANSACTIONS.—No person
shall for the purpose of evading the reporting requirements of sec-
tion 5313(a) or 5325 or any regulation prescribed under any such
section—

(1) cause or attempt to cause a domestic financial institu-
tion to fail to file a report required under section 5313(a) or
5325 or any regulation prescribed under any such section;
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(2) cause or attempt to cause a domestic financial institu-
tion to file a report required under section 5313(a) or 5325 or
any regulation prescribed under any such section that contains
a material omission or misstatement of fact; or

(3) structure or assist in structuring, or attempt to struc-
ture or assist in structuring, any transaction with one or more
domestic financial institutions.
(b) INTERNATIONAL MONETARY INSTRUMENT TRANSACTIONS.—

No person shall, for the purpose of evading the reporting require-
ments of section 5316—

(1) fail to file a report required by section 5316, or cause
or attempt to cause a person to fail to file such a report;

(2) file or cause or attempt to cause a person to file a re-
port required under section 5316 that contains a material
omission or misstatement of fact; or

(3) structure or assist in structuring, or attempt to struc-
ture or assist in structuring, any importation or exportation of
monetary instruments.
(c) CRIMINAL PENALTY.—

(1) IN GENERAL.—Whoever violates this section shall be
fined in accordance with title 18, United States Code, impris-
oned for not more than 5 years, or both.

(2) ENHANCED PENALTY FOR AGGRAVATED CASES.—Whoever
violates this section while violating another law of the United
States or as part of a pattern of any illegal activity involving
more than $100,000 in a 12-month period shall be fined twice
the amount provided in subsection (b)(3) or (c)(3) (as the case
may be) of section 3571 of title 18, United States Code, impris-
oned for not more than 10 years, or both.

§ 5325. Identification required to purchase certain monetary
instruments

(a) IN GENERAL.—No financial institution may issue or sell a
bank check, cashier’s check, traveler’s check, or money order to any
individual in connection with a transaction or group of such con-
temporaneous transactions which involves United States coins or
currency (or such other monetary instruments as the Secretary
may prescribe) in amounts or denominations of $3,000 or more
unless—

(1) the individual has a transaction account with such
financial institution and the financial institution—

(A) verifies that fact through a signature card or other
information maintained by such institution in connection
with the account of such individual; and

(B) records the method of verification in accordance
with regulations which the Secretary of the Treasury shall
prescribe; or
(2) the individual furnishes the financial institution with

such forms of identification as the Secretary of the Treasury
may require in regulations which the Secretary shall prescribe
and the financial institution verifies and records such informa-
tion in accordance with regulations which such Secretary shall
prescribe.
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(b) REPORT TO SECRETARY UPON REQUEST.—Any information
required to be recorded by any financial institution under para-
graph (1) or (2) of subsection (a) shall be reported by such institu-
tion to the Secretary of the Treasury at the request of such Sec-
retary.

(c) TRANSACTION ACCOUNT DEFINED.—For purposes of this sec-
tion, the term ‘‘transaction account’’ has the meaning given to such
term in section 19(b)(1)(C) of the Federal Reserve Act.

§ 5326. Records of certain domestic coin and currency trans-
actions

(a) IN GENERAL.—If the Secretary of the Treasury finds, upon
the Secretary’s own initiative or at the request of an appropriate
Federal or State law enforcement official, that reasonable grounds
exist for concluding that additional recordkeeping and reporting
requirements are necessary to carry out the purposes of this sub-
title and prevent evasions thereof, the Secretary may issue an
order requiring any domestic financial institution or group of do-
mestic financial institutions in a geographic area—

(1) to obtain such information as the Secretary may de-
scribe in such order concerning—

(A) any transaction in which such financial institution
is involved for the payment, receipt, or transfer of United
States coins or currency (or such other monetary instru-
ments as the Secretary may describe in such order) the
total amounts or denominations of which are equal to or
greater than an amount which the Secretary may pre-
scribe; and

(B) any other person participating in such transaction;
(2) to maintain a record of such information for such pe-

riod of time as the Secretary may require; and
(3) to file a report with respect to any transaction de-

scribed in paragraph (1)(A) in the manner and to the extent
specified in the order.
(b) AUTHORITY TO ORDER DEPOSITORY INSTITUTIONS TO OBTAIN

REPORTS FROM CUSTOMERS.—
(1) IN GENERAL.—The Secretary of the Treasury may, by

regulation or order, require any depository institution (as de-
fined in section 3(c) of the Federal Deposit Insurance Act)—

(A) to request any financial institution (other than a
depository institution) which engages in any reportable
transaction with the depository institution to provide the
depository institution with a copy of any report filed by the
financial institution under this subtitle with respect to any
prior transaction (between such financial institution and
any other person) which involved any portion of the coins
or currency (or monetary instruments) which are involved
in the reportable transaction with the depository institu-
tion; and

(B) if no copy of any report described in subparagraph
(A) is received by the depository institution in connection
with any reportable transaction to which such subpara-
graph applies, to submit (in addition to any report re-
quired under this subtitle with respect to the reportable
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transaction) a written notice to the Secretary that the
financial institution failed to provide any copy of such re-
port.
(2) REPORTABLE TRANSACTION DEFINED.—For purposes of

this subsection, the term ‘‘reportable transaction’’ means any
transaction involving coins or currency (or such other monetary
instruments as the Secretary may describe in the regulation or
order) the total amounts or denominations of which are equal
to or greater than an amount which the Secretary may pre-
scribe.
(c) NONDISCLOSURE OF ORDERS.—No financial institution or of-

ficer, director, employee or agent of a financial institution subject
to an order under this section may disclose the existence of, or
terms of, the order to any person except as prescribed by the Sec-
retary.

(d) MAXIMUM EFFECTIVE PERIOD FOR ORDER.—No order issued
under subsection (a) shall be effective for more than 60 days unless
renewed pursuant to the requirements of subsection (a).

[§ 5327. Repealed by section 2223(1) of P.L. 104–208 (110 Stat.
3009–430)]

§ 5328. Whistleblower protections
(a) PROHIBITION AGAINST DISCRIMINATION.—No financial insti-

tution may discharge or otherwise discriminate against any em-
ployee with respect to compensation, terms, conditions, or privi-
leges of employment because the employee (or any person acting
pursuant to the request of the employee) provided information to
the Secretary of the Treasury, the Attorney General, or any Fed-
eral supervisory agency regarding a possible violation of any provi-
sion of this subchapter or section 1956, 1957, or 1960 of title 18,
or any regulation under any such provision, by the financial insti-
tution or any director, officer, or employee of the financial institu-
tion.

(b) ENFORCEMENT.—Any employee or former employee who be-
lieves that such employee has been discharged or discriminated
against in violation of subsection (a) may file a civil action in the
appropriate United States district court before the end of the 2-
year period beginning on the date of such discharge or
discrimination.

(c) REMEDIES.—If the district court determines that a violation
has occurred, the court may order the financial institution which
committed the violation to—

(1) reinstate the employee to the employee’s former
position;

(2) pay compensatory damages; or
(3) take other appropriate actions to remedy any past dis-

crimination.
(d) LIMITATION.—The protections of this section shall not apply

to any employee who—
(1) deliberately causes or participates in the alleged viola-

tion of law or regulation; or
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1 So in law. This heading does not conform to the style for existing section headings.

(2) knowingly or recklessly provides substantially false
information to the Secretary, the Attorney General, or any
Federal supervisory agency.
(e) COORDINATION WITH OTHER PROVISIONS OF LAW.—This sec-

tion shall not apply with respect to any financial institution which
is subject to section 33 of the Federal Deposit Insurance Act, sec-
tion 213 of the Federal Credit Union Act, or section 21A(q) of the
Home Owners’ Loan Act (as added by section 251(c) of the Federal
Deposit Insurance Corporation Improvement Act of 1991).
SEC. 5329. STAFF COMMENTARIES. 1

The Secretary shall—
(1) publish all written rulings interpreting this subchapter;

and
(2) annually issue a staff commentary on the regulations

issued under this subchapter.

§ 5330. Registration of money transmitting businesses
(a) REGISTRATION WITH SECRETARY OF THE TREASURY RE-

QUIRED.—
(1) IN GENERAL.—Any person who owns or controls a

money transmitting business shall register the business
(whether or not the business is licensed as a money transmit-
ting business in any State) with the Secretary of the Treasury
not later than the end of the 180-day period beginning on the
later of—

(A) the date of enactment of the Money Laundering
Suppression Act of 1994; or

(B) the date on which the business is established.
(2) FORM AND MANNER OF REGISTRATION.—Subject to the

requirements of subsection (b), the Secretary of the Treasury
shall prescribe, by regulation, the form and manner for reg-
istering a money transmitting business pursuant to paragraph
(1).

(3) BUSINESSES REMAIN SUBJECT TO STATE LAW.—This sec-
tion shall not be construed as superseding any requirement of
State law relating to money transmitting businesses operating
in such State.

(4) FALSE AND INCOMPLETE INFORMATION.—The filing of
false or materially incomplete information in connection with
the registration of a money transmitting business shall be con-
sidered as a failure to comply with the requirements of this
subchapter.
(b) CONTENTS OF REGISTRATION.—The registration of a money

transmitting business under subsection (a) shall include the fol-
lowing information:

(1) The name and location of the business.
(2) The name and address of each person who—

(A) owns or controls the business;
(B) is a director or officer of the business; or
(C) otherwise participates in the conduct of the affairs

of the business.
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(3) The name and address of any depository institution at
which the business maintains a transaction account (as defined
in section 19(b)(1)(C) of the Federal Reserve Act).

(4) An estimate of the volume of business in the coming
year (which shall be reported annually to the Secretary).

(5) Such other information as the Secretary of the Treas-
ury may require.
(c) AGENTS OF MONEY TRANSMITTING BUSINESSES.—

(1) MAINTENANCE OF LISTS OF AGENTS OF MONEY TRANS-
MITTING BUSINESSES.—Pursuant to regulations which the Sec-
retary of the Treasury shall prescribe, each money transmit-
ting business shall—

(A) maintain a list containing the names and
addresses of all persons authorized to act as an agent for
such business in connection with activities described in
subsection (d)(1)(A) and such other information about such
agents as the Secretary may require; and

(B) make the list and other information available on
request to any appropriate law enforcement agency.
(2) TREATMENT OF AGENT AS MONEY TRANSMITTING BUSI-

NESS.—The Secretary of the Treasury shall prescribe regula-
tions establishing, on the basis of such criteria as the Secretary
determines to be appropriate, a threshold point for treating an
agent of a money transmitting business as a money transmit-
ting business for purposes of this section.
(d) DEFINITIONS.—For purposes of this section, the following

definitions shall apply:
(1) MONEY TRANSMITTING BUSINESS.—The term ‘‘money

transmitting business’’ means any business other than the
United States Postal Service which—

(A) provides check cashing, currency exchange, or
money transmitting or remittance services, or issues or re-
deems money orders, travelers’ checks, and other similar
instruments;

(B) is required to file reports under section 5313; and
(C) is not a depository institution (as defined in sec-

tion 5313(g)).
(2) MONEY TRANSMITTING SERVICE.—The term ‘‘money

transmitting service’’ includes accepting currency or funds
denominated in the currency of any country and transmitting
the currency or funds, or the value of the currency or funds,
by any means through a financial agency or institution, a Fed-
eral reserve bank or other facility of the Board of Governors of
the Federal Reserve System, or an electronic funds transfer
network.
(e) CIVIL PENALTY FOR FAILURE TO COMPLY WITH REGISTRA-

TION REQUIREMENTS.—
(1) IN GENERAL.—Any person who fails to comply with any

requirement of this section or any regulation prescribed under
this section shall be liable to the United States for a civil pen-
alty of $5,000 for each such violation.

(2) CONTINUING VIOLATION.—Each day a violation de-
scribed in paragraph (1) continues shall constitute a separate
violation for purposes of such paragraph.
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(3) ASSESSMENTS.—Any penalty imposed under this sub-
section shall be assessed and collected by the Secretary of the
Treasury in the manner provided in section 5321 and any such
assessment shall be subject to the provisions of such section.
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SUBTITLE A OF TITLE IV OF THE FEDERAL DEPOSIT
INSURANCE CORPORATION IMPROVEMENT ACT OF 1991

(Pub. L. 102–242, Dec. 19, 1991, 105 Stat. 2371)

TITLE IV—MISCELLANEOUS
PROVISIONS

Subtitle A—Payment System Risk
Reduction

SEC. 401. ø12 U.S.C. 4401¿ FINDINGS AND PURPOSE.
The Congress finds that—

(1) many financial institutions engage daily in thousands of
transactions with other financial institutions directly and
through clearing organizations;

(2) the efficient processing of such transactions is essential
to a smoothly functioning economy;

(3) such transactions can be processed most efficiently if,
consistent with applicable contractual terms, obligations
among financial institutions are netted;

(4) such netting procedures would reduce the systemic risk
within the banking system and financial markets; and

(5) the effectiveness of such netting procedures can be as-
sured only if they are recognized as valid and legally binding
in the event of the closing of a financial institution partici-
pating in the netting procedures.

SEC. 402. ø12 U.S.C. 4402¿ DEFINITIONS.
For purposes of this chapter—

(1) BROKER OR DEALER.—The term ‘‘broker or dealer’’
means—

(A) any company that is registered or licensed under
Federal or State law to engage in the business of
brokering, underwriting, or dealing in securities in the
United States; and

(B) to the extent consistent with this title, as deter-
mined by the Board of Governors of the Federal Reserve
System, any company that is an affiliate of a company de-
scribed in subparagraph (A) and that is engaged in the
business of entering into netting contracts.
(2) CLEARING ORGANIZATION.—The term ‘‘clearing organiza-

tion’’ means a clearinghouse, clearing association, clearing cor-
poration, or similar organization—

(A) that provides clearing, netting, or settlement serv-
ices for its members and—
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(i) in which all members other than the clearing
organization itself are financial institutions or other
clearing organizations; or

(ii) which is registered as a clearing agency under
the Securities Exchange Act of 1934; or
(B) that is registered as a derivatives clearing organi-

zation under section 5b of the Commodity Exchange Act.
(3) COVERED CLEARING OBLIGATION.—The term ‘‘covered

clearing obligation’’ means an obligation of a member of a
clearing organization to make payment to another member of
a clearing organization, subject to a netting contract.

(4) COVERED CONTRACTUAL PAYMENT ENTITLEMENT.—The
term ‘‘covered contractual payment entitlement’’ means—

(A) an entitlement of a financial institution to receive
a payment, subject to a netting contract from another fi-
nancial institution; and

(B) an entitlement of a member of a clearing organiza-
tion to receive payment, subject to a netting contract, from
another member of a clearing organization of a covered
clearing obligation.
(5) COVERED CONTRACTUAL PAYMENT OBLIGATION.—The

term ‘‘covered contractual payment obligation’’ means—
(A) an obligation of a financial institution to make

payment, subject to a netting contract to another financial
institution; and

(B) a covered clearing obligation.
(6) DEPOSITORY INSTITUTION.—The term ‘‘depository insti-

tution’’ means—
(A) a depository institution as defined in section

19(b)(1)(A) of the Federal Reserve Act (other than clause
(vii));

(B) a branch or agency as defined in section 1(b) of the
International Banking Act of 1978;

(C) a corporation chartered under section 25(a) of the
Federal Reserve Act; or

(D) a corporation having an agreement or undertaking
with the Board of Governors of the Federal Reserve Sys-
tem under section 25 of the Federal Reserve Act.
(7) FAILED FINANCIAL INSTITUTION.—The term ‘‘failed fi-

nancial institution’’ means a financial institution that—
(A) fails to satisfy a covered contractual payment obli-

gation when due;
(B) has commenced or had commenced against it insol-

vency, liquidation, reorganization, receivership (including
the appointment of a receiver), conservatorship, or similar
proceedings; or

(C) has generally ceased to meet its obligations when
due.
(8) FAILED MEMBER.—The term ‘‘failed member’’ means

any member that—
(A) fails to satisfy a covered clearing obligation when

due,
(B) has commenced or had commenced against it insol-

vency, liquidation, reorganization, receivership (including
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the appointment of a receiver), conservatorship, or similar
proceedings, or

(C) has generally ceased to meet its obligations when
due.
(9) FINANCIAL INSTITUTION.—The term ‘‘financial institu-

tion’’ means a broker or dealer, a depository institution, a fu-
tures commission merchant, or any other institution as deter-
mined by the Board of Governors of the Federal Reserve Sys-
tem.

(10) FUTURES COMMISSION MERCHANT.—The term ‘‘futures
commission merchant’’ means a company that is registered or
licensed under Federal law to engage in the business of selling
futures and options in commodities.

(11) MEMBER.—The term ‘‘member’’ means a member of or
participant in a clearing organization, and includes the clear-
ing organization.

(12) NET ENTITLEMENT.—The term ‘‘net entitlement’’
means the amount by which the covered contractual payment
entitlements of a financial institution or member exceed the
covered contractual payment obligations of the institution or
member after netting under a netting contract.

(13) NET OBLIGATION.—The term ‘‘net obligation’’ means
the amount by which the covered contractual payment obliga-
tions of a financial institution or member exceed the covered
contractual payment entitlements of the institution or member
after netting under a netting contract.

(14) NETTING CONTRACT.—
(A) IN GENERAL.—The term ‘‘netting contract’’—

(i) means a contract or agreement between 2 or
more financial institutions or members, that—

(I) is governed by the laws of the United
States, any State, or any political subdivision of
any State, and

(II) provides for netting present or future pay-
ment obligations or payment entitlements (includ-
ing liquidation or close-out values relating to the
obligations or entitlements) among the parties to
the agreement; and
(ii) includes the rules of a clearing organization.

(B) INVALID CONTRACTS NOT INCLUDED.—The term
‘‘netting contract’’ does not include any contract or agree-
ment that is invalid under or precluded by Federal law.

SEC. 403. ø12 U.S.C. 4403¿ BILATERAL NETTING.
(a) GENERAL RULE.—Notwithstanding any other provision of

law, the covered contractual payment obligations and the covered
contractual payment entitlements between any 2 financial institu-
tions shall be netted in accordance with, and subject to the condi-
tions of, the terms of any applicable netting contract.

(b) LIMITATION ON OBLIGATION TO MAKE PAYMENT.—The only
obligation, if any, of a financial institution to make payment with
respect to covered contractual payment obligations to another
financial institution shall be equal to its net obligation to such
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other financial institution, and no such obligation shall exist if
there is no net obligation.

(c) LIMITATION ON RIGHT TO RECEIVE PAYMENT.—The only
right, if any, of a financial institution to receive payments with re-
spect to covered contractual payment entitlements from another
financial institution shall be equal to its net entitlement with re-
spect to such other financial institution, and no such right shall
exist if there is no net entitlement.

(d) PAYMENT OF NET ENTITLEMENT OF FAILED FINANCIAL INSTI-
TUTION.—The net entitlement of any failed financial institution, if
any, shall be paid to the failed financial institution in accordance
with, and subject to the conditions of, the applicable netting con-
tract.

(e) EFFECTIVENESS NOTWITHSTANDING STATUS AS FINANCIAL
INSTITUTION.—This section shall be given effect notwithstanding
that a financial institution is a failed financial institution.
SEC. 404. ø12 U.S.C. 4404¿ CLEARING ORGANIZATION NETTING.

(a) GENERAL NETTING RULE.—Notwithstanding any other pro-
vision of law, the covered contractual payment obligations and cov-
ered contractual payment entitlements of a member of a clearing
organization to and from all other members of a clearing organiza-
tion shall be netted in accordance with and subject to the condi-
tions of any applicable netting contract.

(b) LIMITATION OF OBLIGATION TO MAKE PAYMENT.—The only
obligation, if any, of a member of a clearing organization to make
payment with respect to covered contractual payment obligations
arising under a single netting contract to any other member of a
clearing organization shall be equal to its net obligation arising
under that netting contract, and no such obligation shall exist if
there is no net obligation.

(c) LIMITATION ON RIGHT TO RECEIVE PAYMENT.—The only
right, if any, of a member of a clearing organization to receive pay-
ment with respect to a covered contractual payment entitlement
arising under a single netting contract from other members of a
clearing organization shall be equal to its net entitlement arising
under that netting contract, and no such right shall exist if there
is no net entitlement.

(d) ENTITLEMENT OF FAILED MEMBERS.—The net entitlement,
if any, of any failed member of a clearing organization shall be paid
to the failed member in accordance with, and subject to the condi-
tions of, the applicable netting contract.

(e) OBLIGATIONS OF FAILED MEMBERS.—The net obligation, if
any, of any failed member of a clearing organization shall be deter-
mined in accordance with, and subject to the conditions of, the ap-
plicable netting contract.

(f) LIMITATION ON CLAIMS FOR ENTITLEMENT.—A failed mem-
ber of a clearing organization shall have no recognizable claim
against any member of a clearing organization for any amount
based on such covered contractual payment entitlements other
than its net entitlement.

(g) EFFECTIVENESS NOTWITHSTANDING STATUS AS MEMBER.—
This section shall be given effect notwithstanding that a member
is a failed member.
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SEC. 405. ø12 U.S.C. 4405¿ PREEMPTION.
No stay, injunction, avoidance, moratorium, or similar pro-

ceeding or order, whether issued or granted by a court, administra-
tive agency, or otherwise, shall limit or delay application of other-
wise enforceable netting contracts in accordance with sections 403
and 404.
SEC. 406. ø12 U.S.C. 4406¿ RELATIONSHIP TO OTHER PAYMENTS SYS-

TEMS.
This subtitle shall have no effect by implication or otherwise

on the validity or legal enforceability of a netting arrangement of
any payment system which is not subject to this subtitle.
SEC. 407. ø12 U.S.C. 4407¿ NATIONAL EMERGENCIES.

The provisions of this subtitle may not be construed to limit
the authority of the President under the Trading With the Enemy
Act (50 U.S.C. App. 1 et seq.) or the International Emergency Eco-
nomic Powers Act (50 U.S.C. 1701 et seq.).
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REORGANIZATION PLAN NO. 10 OF 1950

ø15 U.S.C. 78d nt¿

Eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265

Prepared by the President and transmitted to the Senate and the House of Rep-
resentatives in Congress assembled, March 13, 1950, pursuant to the provisions
of the Reorganization Act of 1949, approved June 20, 1949 [see 5 U.S.C. 901 et
seq.].

SECURITIES AND EXCHANGE COMMISSION

§ 1. TRANSFER OF FUNCTIONS TO THE CHAIRMAN

(a) Subject to the provisions of subsection (b) of this section
there are hereby transferred from the Securities and Exchange
Commision, hereinafter referred to as the Commission, to the
Chairman of the Commission, hereinafter referred to as the Chair-
man, the executive and administrative functions of the Commis-
sion, including functions of the Commission with respect to (1) the
appointment and supervision of personnel employed under the
Commission, (2) the distribution of business among such personnel
and among administrative units of the Commission, and (3) the use
and expenditure of funds.

(b)(1) In carrying out any of his functions under the provisions
of this section the Chairman shall be governed by general policies
of the Commission and by such regulatory decisions, findings, and
determinations as the Commission may by law be authorized to
make.

(2) The appointment by the Chairman of the heads of major
administrative units under the Commission shall be subject to the
approval of the Commission.

(3) Personnel employed regularly and full time in the imme-
diate offices of Commissioners other than the Chairman shall not
be affected by the provisions of this reorganization plan.

(4) There are hereby reserved to the Commission its functions
with respect to revising budget estimates and with respect to deter-
mining upon the distribution of appropriated funds according to
major programs and purposes.

§ 2. PERFORMANCE OF TRANSFERRED FUNCTIONS

The Chairman may from time to time make such provisions as
he shall deem appropriate authorizing the performance by any offi-
cer, employee, or administrative unit under his jurisdiction of any
function transferred to the Chairman by the provisions of section
1 of this reorganization plan.
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§ 3. DESIGNATION OF CHAIRMAN

The functions of the Commission with respect to choosing a
Chairman from among the Commissioners composing the Commis-
sion are hereby transferred to the President.

MESSAGE OF THE PRESIDENT

To the Congress of the United States:
I transmit herewith Reorganization Plan No. 10 of 1950, pre-

pared in accordance with the Reorganization Act of 1949 and pro-
viding for reorganizations in the Securities and Exchange Commis-
sion. My reasons for transmitting this plan are stated in an accom-
panying general message.

After investigation I have found and hereby declare that each
reorganization included in Reorganization Plan No. 10 of 1950 is
necessary to accomplish one or more of the purposes set forth in
section 2(a) of the Reorganization Act of 1949.

The taking effect of the reorganizations included in this plan
may not in itself result in substantial immediate savings. However,
many benefits in improved operations are probable during the next
years which will result in a reduction in expenditures as compared
with those that would be otherwise necessary. An itemization of
these reductions in advance of actual experience under this plan is
not practicable.

HARRY S. TRUMAN.
THE WHITE HOUSE, March 13, 1950.
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OMNIBUS SMALL BUSINESS CAPITAL FORMATION
ACT OF 1980

(Pub. L. 96–477, title V, October 21, 1980, 94 Stat. 2291)

* * * * * * *

LIAISON BETWEEN SECURITIES AND EXCHANGE COMMISSION AND
SMALL BUSINESS ADMINISTRATION

SEC. 502. ø15 U.S.C. 80c¿ (a) The Securities and Exchange
Commission shall gather, analyze, and make available to the pub-
lic, information with respect to the capital formation needs, and the
problems and costs involved with new, small, medium-sized, and
independent businesses.

(b) The Commission shall make the results of such studies
available to the Small Business Administration and otherwise have
regular communication and liaison with such Administration in
these matters.

ANNUAL GOVERNMENT-BUSINESS FORUM ON CAPITAL FORMATION

SEC. 503. ø15 U.S.C. 80c–1¿ (a) Pursuant to the consultation
called for in section 502, the Securities and Exchange Commission
shall conduct an annual Government-business forum to review the
current status of problems and programs relating to small business
capital formation.

(b) The Commission shall invite other Federal agencies, such
as the Department of the Treasury, the Board of Governors of the
Federal Reserve System, the Small Business Administration, orga-
nizations representing State securities commissioners, and leading
small business and professional organizations concerned with cap-
ital formation, to participate in the planning for such forums.

(c) The Commission may request any of the Federal depart-
ments, agencies, or organizations such as those specified in sub-
section (b), or other groups or individuals, to prepare statements
and reports to be delivered at such forums. Such departments and
agencies shall cooperate in this effort.

(d) A summary of the proceedings of such forums and any find-
ings or recommendations thereof shall be prepared and transmitted
to the participants, appropriate committees of the Congress, and
others who may be interested in the subject matter.

ADDITIONAL FUNDS AUTHORIZED FOR THE SECURITIES AND EXCHANGE
COMMISSION

SEC. 504. ø15 U.S.C. 80c–2¿ For fiscal year 1982, and for each
of the three succeeding fiscal years, there are hereby authorized to
be appropriated such amounts as may be necessary and appro-
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priate to carry out the provisions and purposes of this title. Any
sums so appropriated shall remain available until expended.

* * * * * * *

REDUCTION OF COSTS OF SMALL SECURITIES ISSUES

SEC. 506. ø15 U.S.C. 80c–3¿ (a) The Securities and Exchange
Commission shall use its best efforts to identify and reduce the
costs of raising capital in connection with the issuance of securities
by firms whose aggregate outstanding securities and other indebt-
edness have a market value of $25,000,000 or less, through such
means as studies, giving appropriate publicity to improved tech-
nology developments in fields such as printing, communications,
and filing, and giving special attention to the effect of existing and
proposed regulatory changes upon the small companies wishing to
raise capital and independent broker-dealers which are in a key po-
sition with respect to the costs of underwriting and making mar-
kets in the securities of smaller companies.

(b) The Commission shall report on these efforts at the annual
Government-business forum required by section 503.

* * * * * * *
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LIABILITY RISK RETENTION ACT OF 1986

(Pub. L. 97–45, 95 Stat. 949)

* * * * * * *

DEFINITIONS

SEC. 2. ø15 U.S.C. 3901¿ (a) As used in this Act—
(1) * * *

* * * * * * *
(4) ‘‘risk retention group’’ means any corporation or other

limited liability association—
(A) whose primary activity consists of assuming and

spreading all, or any portion, of the liability exposure of its
group members;

(B) which is organized for the primary purpose of con-
ducting the activity described under subparagraph (A);

(C) which—
(i) is chartered or licensed as a liability insurance

company under the laws of a State and authorized to
engage in the business of insurance under the laws of
such State; or

(ii) before January 1, 1985, was chartered or li-
censed and authorized to engage in the business of in-
surance under the laws of Bermuda or the Cayman Is-
lands and, before such date, had certified to the insur-
ance commissioner of at least one State that it satis-
fied the capitalization requirements of such State, ex-
cept that any such group shall be considered to be a
risk retention group only if it has been engaged in
business continuously since such date and only for the
purpose of continuing to provide insurance to cover
product liability or completed operations liability (as
such terms were defined in this section before the date
of the enactment of the Risk Retention Amendments of
1986);
(D) which does not exclude any person from member-

ship in the group solely to provide for members of such a
group a competitive advantage over such a person;

(E) which—
(i) has as its owners only persons who comprise

the membership of the risk retention group and who
are provided insurance by such group; or

(ii) has as its sole owner an organization which
has as—

(I) its members only persons who comprise
the membership of the risk retention group; and
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(II) its owners only persons who comprise the
membership of the risk retention group and who
are provided insurance by such group;

(F) whose members are engaged in businesses or ac-
tivities similar or related with respect to the liability to
which such members are exposed by virtue of any related,
similar, or common business, trade, product, services,
premises, or operations;

(G) whose activities do not include the provision of in-
surance other than—

(i) liability insurance for assuming and spreading
all or any portion of the similar or related liability ex-
posure of its group members; and

(ii) reinsurance with respect to the similar or re-
lated liability exposure of any other risk retention
group (or any member of such other group) which is
engaged in businesses or activities so that such group
(or member) meets the requirement described in sub-
paragraph (F) for membership in the risk retention
group which provides such reinsurance; and
(H) the name of which includes the phrase ‘‘Risk Re-

tention Group’’.

* * * * * * *

APPLICABILITY OF SECURITIES LAWS

SEC. 5. ø15 U.S.C. 3904¿ (a) The ownership interests of mem-
bers in a risk retention group shall be—

(1) considered to be exempted securities for purposes of
section 5 of the Securities Act of 1933 and for purposes of sec-
tion 12 of the Securities Exchange Act of 1934; and

(2) considered to be securities for purposes of the provi-
sions of section 17 of the Securities Act of 1933 and the provi-
sions of section 10 of the Securities Exchange Act of 1934.
(b) A risk retention group shall not be considered to be an in-

vestment company for purposes of the Investment Company Act of
1940 (15 U.S.C. 80a–1 et seq.).

(c) The ownership interests of members in a risk retention
group shall not be considered securities for purposes of any State
blue sky law.
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1 So in original. The ‘‘and’’ should probably be striken.

FEDERAL WATER POWER ACT, AS AMENDED

(Chapter 285, June 10, 1920, 41 Stat. 1063)

* * * * * * *

PART II—REGULATION OF ELECTRIC UTILITY COMPANIES
ENGAGED IN INTERSTATE COMMERCE

* * * * * * *

ISSUANCE OF SECURITIES; ASSUMPTION OF LIABILITIES

SEC. 204. ø16 U.S.C. 824c¿ (a) * * *

* * * * * * *
(h) Any public utility whose security issues are approved by

the Commission under this section may file with the Securities and
Exchange Commission duplicate copies of reports filed with the
Federal Power Commission in lieu of the reports, information, and
documents required under section 7 of the Securities Act of 1933
and sections 12 and 13 of the Securities and 1 Exchange Act of
1934.

* * * * * * *
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TITLE 18, UNITED STATES CODE
* * * * * * *

PART I—CRIMES

* * * * * * *

CHAPTER 9—BANKRUPTCY
* * * * * * *

§ 152. Concealment of assets; false oaths and claims; bribery
A person who—

(1) knowingly and fraudulently conceals from a custodian,
trustee, marshal, or other officer of the court charged with the
control or custody of property, or, in connection with a case
under title 11, from creditors or the United States Trustee, any
property belonging to the estate of a debtor;

(2) knowingly and fraudulently makes a false oath or ac-
count in or in relation to any case under title 11;

(3) knowingly and fraudulently makes a false declaration,
certificate, verification, or statement under penalty of perjury
as permitted under section 1746 of title 28, in or in relation to
any case under title 11;

(4) knowingly and fraudulently presents any false claim
for proof against the estate of a debtor, or uses any such claim
in any case under title 11, in a personal capacity or as or
through an agent, proxy, or attorney;

(5) knowingly and fraudulently receives any material
amount of property from a debtor after the filing of a case
under title 11, with intent to defeat the provisions of title 11;

(6) knowingly and fraudulently gives, offers, receives, or
attempts to obtain any money or property, remuneration, com-
pensation, reward, advantage, or promise thereof for acting or
forbearing to act in any case under title 11;

(7) in a personal capacity or as an agent or officer of any
person or corporation, in contemplation of a case under title 11
by or against the person or any other person or corporation, or
with intent to defeat the provisions of title 11, knowingly and
fraudulently transfers or conceals any of his property or the
property of such other person or corporation;

(8) after the filing of a case under title 11 or in contempla-
tion thereof, knowingly and fraudulently conceals, destroys,
mutilates, falsifies, or makes a false entry in any recorded in-
formation (including books, documents, records, and papers) re-
lating to the property or financial affairs of a debtor; or

(9) after the filing of a case under title 11, knowingly and
fraudulently withholds from a custodian, trustee, marshal, or
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other officer of the court or a United States Trustee entitled to
its possession, any recorded information (including books, docu-
ments, records, and papers) relating to the property or finan-
cial affairs of a debtor,

shall be fined under this title, imprisoned not more than 5 years,
or both.

* * * * * * *

CHAPTER 25—COUNTERFEITING AND FORGERY

Sec.
471. Obligations or securities of United States.
472. Uttering counterfeit obligations or securities.
473. Dealing in counterfeit obligations or securities.

* * * * * * *
474A. Deterrents to counterfeiting of obligations and securities.

* * * * * * *
494. Contractors’ bonds, bids, and public records.
495. Contracts, deeds, and powers of attorney.

* * * * * * *
510. Forging endorsements on Treasury checks or bonds or securities of the United

States.

* * * * * * *
513. Securities of the States and private entities.

§ 471. Obligations or securities of United States
Whoever, with intent to defraud, falsely makes, forges, coun-

terfeits, or alters any obligation or other security of the United
States, shall be fined under this title or imprisoned not more than
fifteen years, or both.

§ 472. Uttering counterfeit obligations or securities
Whoever, with intent to defraud, passes, utters, publishes, or

sells, or attempts to pass, utter, publish, or sell, or with like intent
brings into the United States or keeps in possession or conceals
any falsely made, forged, counterfeited, or altered obligation or
other security of the United States, shall be fined under this title
or imprisoned not more than fifteen years, or both.

§ 473. Dealing in counterfeit obligations or securities
Whoever buys, sells, exchanges, transfers, receives, or delivers

any false, forged, counterfeited, or altered obligation or other secu-
rity of the United States, with the intent that the same be passed,
published, or used as true and genuine, shall be fined under this
title or imprisoned not more than ten years, or both.

* * * * * * *

§ 474A. Deterrents to counterfeiting of obligations and secu-
rities

(a) Whoever has in his control or possession, after a distinctive
paper has been adopted by the Secretary of the Treasury for the
obligations and other securities of the United States, any similar
paper adapted to the making of any such obligation or other secu-
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rity, except under the authority of the Secretary of the Treasury,
is guilty of a class B felony.

(b) Whoever has in his control or possession, after a distinctive
counterfeit deterrent has been adopted by the Secretary of the
Treasury for the obligations and other securities of the United
States by publication in the Federal Register, any essentially iden-
tical feature or device adapted to the making of any such obligation
or security, except under the authority of the Secretary of the
Treasury, is guilty of a class B felony.

(c) As used in this section—
(1) the term ‘‘distinctive paper’’ includes any distinctive

medium of which currency is made, whether of wood pulp, rag,
plastic substrate, or other natural or artificial fibers or mate-
rials; and

(2) the term ‘‘distinctive counterfeit deterrent’’ includes
any ink, watermark, seal, security thread, optically variable
device, or other feature or device;

(A) in which the United States has an exclusive prop-
erty interest; or

(B) which is not otherwise in commercial use or in the
public domain and which the Secretary designates as being
necessary in preventing the counterfeiting of obligations or
other securities of the United States.

* * * * * * *

§ 494. Contractors’ bonds, bids, and public records
Whoever falsely makes, alters, forges, or counterfeits any bond,

bid, proposal, contract, guarantee, security, official bond, public
record, affidavit, or other writing for the purpose of defrauding the
United States; or

Whoever utters or publishes as true or possesses with intent
to utter or publish as true, any such false, forged, altered, or coun-
terfeited writing, knowing the same to be false, forged, altered, or
counterfeited; or

Whoever transmits to, or presents at any office or to any officer
of the United States, any such false, forged, altered, or counter-
feited writing, knowing the same to be false, forged, altered, or
counterfeited—

Shall be fined under this title or imprisoned not more than ten
years, or both.

§ 495. Contracts, deeds, and powers of attorney
Whoever falsely makes, alters, forges, or counterfeits any deed,

power of attorney, order, certificate, receipt, contract, or other writ-
ing, for the purpose of obtaining or receiving, or of enabling any
other person, either directly or indirectly, to obtain or receive from
the United States or any officers or agents thereof, any sum of
money; or

Whoever utters or publishes as true any such false, forged, al-
tered, or counterfeited writing, with intent to defraud the United
States, knowing the same to be false, altered, forged, or counter-
feited; or
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1So in original. The word ‘‘of’’ probably should not appear.

Whoever transmits to, or presents at any office or officer of the
United States, any such writing in support of, or in relation to, any
account or claim, with intent to defraud the United States, know-
ing the same to be false, altered, forged, or counterfeited—

Shall be fined under this title or imprisoned not more than ten
years, or both.

* * * * * * *

§ 510. Forging endorsements on Treasury checks or bonds or
securities of the United States

(a) Whoever, with intent to defraud—
(1) falsely makes or forges any endorsement or signature

on a Treasury check or bond or security of the United States;
or

(2) passes, utters, or publishes, or attempts to pass, utter,
or publish, any Treasury check or bond or security of the
United States bearing a falsely made or forged endorsement or
signature;

shall be fined under this title or imprisoned not more than ten
years, or both.

(b) Whoever, with knowledge that such Treasury check or bond
or security of the United States is stolen or bears a falsely made
or forged endorsement or signature buys, sells, exchanges, receives,
delivers, retains, or conceals any such Treasury check or bond or
security of the United States shall be fined under this title or
imprisoned not more than ten years, or both.

(c) If the face value of the Treasury check or bond or security
of the United States or the aggregate face value, if more than one
Treasury check or bond or security of the United States, does not
exceed $1,000, in any of the above-mentioned offenses, the penalty
shall be a fine of 1 under this title or imprisonment for not more
than one year, or both.

* * * * * * *

§ 513. Securities of the States and private entities
(a) Whoever makes, utters or possesses a counterfeited security

of a State or a political subdivision thereof or of an organization,
or whoever makes, utters or possesses a forged security of a State
or political subdivision thereof or of an organization, with intent to
deceive another person, organization, or government shall be fined
not more than $250,000 or imprisoned for not more than ten years,
or both.

(b) Whoever makes, receives, possesses, sells or otherwise
transfers an implement designed for or particularly suited for mak-
ing a counterfeit or forged security with the intent that it be so
used shall be punished by a fine under this title or by imprison-
ment for not more than ten years, or both.

(c) For purposes of this section—
(1) the term ‘‘counterfeited’’ means a document that pur-

ports to be genuine but is not, because it has been falsely made
or manufactured in its entirety;
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(2) the term ‘‘forged’’ means a document that purports to
be genuine but is not because it has been falsely altered, com-
pleted, signed, or endorsed, or contains a false addition thereto
or insertion therein, or is a combination of parts of two or more
genuine documents;

(3) the term ‘‘security’’ means—
(A) a note, stock certificate, treasury stock certificate,

bond, treasury bond, debenture, certificate of deposit, in-
terest coupon, bill, check, draft, warrant, debit instrument
as defined in section 916(c) of the Electronic Fund Trans-
fer Act, money order, traveler’s check, letter of credit,
warehouse receipt, negotiable bill of lading, evidence of
indebtedness, certificate of interest in or participation in
any profit-sharing agreement, collateral-trust certificate,
pre-reorganization certificate of subscription, transferable
share, investment contract, voting trust certificate, or cer-
tificate of interest in tangible or intangible property;

(B) an instrument evidencing ownership of goods,
wares, or merchandise;

(C) any other written instrument commonly known as
a security;

(D) a certificate of interest in, certificate of participa-
tion in, certificate for, receipt for, or warrant or option or
other right to subscribe to or purchase, any of the fore-
going; or

(E) a blank form of any of the foregoing;
(4) the term ‘‘organization’’ means a legal entity, other

than a government, established or organized for any purpose,
and includes a corporation, company, association, firm, part-
nership, joint stock company, foundation, institution, society,
union, or any other association of persons which operates in or
the activities of which affect interstate or foreign commerce;
and

(5) the term ‘‘State’’ includes a State of the United States,
the District of Columbia, Puerto Rico, Guam, the Virgin Is-
lands, and any other territory or possession of the United
States.

§ 514. Fictitious obligations
(a) Whoever, with the intent to defraud—

(1) draws, prints, processes, produces, publishes, or other-
wise makes, or attempts or causes the same, within the United
States;

(2) passes, utters, presents, offers, brokers, issues, sells, or
attempts or causes the same, or with like intent possesses,
within the United States; or

(3) utilizes interstate or foreign commerce, including the
use of the mails or wire, radio, or other electronic communica-
tion, to transmit, transport, ship, move, transfer, or attempts
or causes the same, to, from, or through the United States,

any false or fictitious instrument, document, or other item appear-
ing, representing, purporting, or contriving through scheme or arti-
fice, to be an actual security or other financial instrument issued
under the authority of the United States, a foreign government, a
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State or other political subdivision of the United States, or an orga-
nization, shall be guilty of a class B felony.

(b) For purposes of this section, any term used in this section
that is defined in section 513(c) has the same meaning given such
term in section 513(c).

(c) The United States Secret Service, in addition to any other
agency having such authority, shall have authority to investigate
offenses under this section.

* * * * * * *

CHAPTER 47—FRAUD AND FALSE STATEMENTS

* * * * * * *

§ 1001. Statements or entries generally
(a) Except as otherwise provided in this section, whoever, in

any matter within the jurisdiction of the executive, legislative, or
judicial branch of the Government of the United States, knowingly
and willfully—

(1) falsifies, conceals, or covers up by any trick, scheme, or
device a material fact;

(2) makes any materially false, fictitious, or fraudulent
statement or representation; or

(3) makes or uses any false writing or document knowing
the same to contain any materially false, fictitious, or fraudu-
lent statement or entry;

shall be fined under this title or imprisoned not more than 5 years,
or both.

(b) Subsection (a) does not apply to a party to a judicial pro-
ceeding, or that party’s counsel, for statements, representations,
writings or documents submitted by such party or counsel to a
judge or magistrate in that proceeding.

(c) With respect to any matter within the jurisdiction of the
legislative branch, subsection (a) shall apply only to—

(1) administrative matters, including a claim for payment,
a matter related to the procurement of property or services,
personnel or employment practices, or support services, or a
document required by law, rule, or regulation to be submitted
to the Congress or any office or officer within the legislative
branch; or

(2) any investigation or review, conducted pursuant to the
authority of any committee, subcommittee, commission or office
of the Congress, consistent with applicable rules of the House
or Senate.

* * * * * * *

CHAPTER 63—MAIL FRAUD

* * * * * * *

§ 1341. Frauds and swindles
Whoever, having devised or intending to devise any scheme or

artifice to defraud, or for obtaining money or property by means of
false or fraudulent pretenses, representations, or promises, or to
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sell, dispose of, loan, exchange, alter, give away, distribute, supply,
or furnish or procure for unlawful use any counterfeit or spurious
coin, obligation, security, or other article, or anything represented
to be or intimated or held out to be such counterfeit or spurious
article, for the purpose of executing such scheme or artifice or at-
tempting so to do, places in any post office or authorized depository
for mail matter, any matter or thing whatever to be sent or deliv-
ered by the Postal Service, or deposits or causes to be deposited
any matter or thing whatever to be sent or delivered by any private
or commercial interstate carrier, or takes or receives therefrom,
any such matter or thing, or knowingly causes to be delivered by
mail or such carrier according to the direction thereon, or at the
place at which it is directed to be delivered by the person to whom
it is addressed, any such matter or thing, shall be fined under this
title or imprisoned not more than five years, or both. If the viola-
tion affects a financial institution, such person shall be fined not
more than $1,000,000 or imprisoned not more than 30 years, or
both.

§ 1342. Fictitious name or address
Whoever, for the purpose of conducting, promoting, or carrying

on by means of the Postal Service, any scheme or device mentioned
in section 1341 of this title or any other unlawful business, uses
or assumes, or requests to be addressed by, any fictitious, false, or
assumed title, name, or address or name other than his own proper
name, or takes or receives from any post office or authorized
depository of mail matter, any letter, postal card, package, or other
mail matter addressed to any such fictitious, false, or assumed
title, name, or address, or name other than his own proper name,
shall be fined under this title or imprisoned not more than five
years, or both.

§ 1343. Fraud by wire, radio, or television
Whoever, having devised or intending to devise any scheme or

artifice to defraud, or for obtaining money or property by means of
false or fraudulent pretenses, representations, or promises, trans-
mits or causes to be transmitted by means of wire, radio, or tele-
vision communication in interstate or foreign commerce, any
writings, signs, signals, pictures, or sounds for the purpose of exe-
cuting such scheme or artifice, shall be fined under this title or
imprisoned not more than five years, or both. If the violation af-
fects a financial institution, such person shall be fined not more
than $1,000,000 or imprisoned not more than 30 years, or both.

* * * * * * *

PART II—CRIMINAL PROCEDURE

* * * * * * *

CHAPTER 227—SENTENCES

* * * * * * *
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SUBCHAPTER C—FINES

* * * * * * *

§ 3571. Sentence of fine
(a) IN GENERAL.—A defendant who has been found guilty of an

offense may be sentenced to pay a fine.
(b) FINES FOR INDIVIDUALS.—Except as provided in subsection

(e) of this section, an individual who has been found guilty of an
offense may be fined not more than the greatest of—

(1) the amount specified in the law setting forth the of-
fense;

(2) the applicable amount under subsection (d) of this sec-
tion;

(3) for a felony, not more than $250,000;
(4) for a misdemeanor resulting in death, not more than

$250,000;
(5) for a Class A misdemeanor that does not result in

death, not more than $100,000;
(6) for a Class B or C misdemeanor that does not result

in death, not more than $5,000; or
(7) for an infraction, not more than $5,000.

(c) FINES FOR ORGANIZATIONS.—Except as provided in sub-
section (e) of this section, an organization that has been found
guilty of an offense may be fined not more than the greatest of—

(1) the amount specified in the law setting forth the of-
fense;

(2) the applicable amount under subsection (d) of this sec-
tion;

(3) for a felony, not more than $500,000;
(4) for a misdemeanor resulting in death, not more than

$500,000;
(5) for a Class A misdemeanor that does not result in

death, not more than $200,000;
(6) for a Class B or C misdemeanor that does not result

in death, not more than $10,000; and
(7) for an infraction, not more than $10,000.

(d) ALTERNATIVE FINE BASED ON GAIN OR LOSS.—If any person
derives pecuniary gain from the offense, or if the offense results in
pecuniary loss to a person other than the defendant, the defendant
may be fined not more than the greater of twice the gross gain or
twice the gross loss, unless imposition of a fine under this sub-
section would unduly complicate or prolong the sentencing process.

(e) SPECIAL RULE FOR LOWER FINE SPECIFIED IN SUBSTANTIVE
PROVISION.—If a law setting forth an offense specifies no fine or a
fine that is lower than the fine otherwise applicable under this sec-
tion and such law, by specific reference, exempts the offense from
the applicability of the fine otherwise applicable under this section,
the defendant may not be fined more than the amount specified in
the law setting forth the offense.

§ 3572. Imposition of a sentence of fine and related matters
(a) FACTORS TO BE CONSIDERED.—In determining whether to

impose a fine, and the amount, time for payment, and method of
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payment of a fine, the court shall consider, in addition to the fac-
tors set forth in section 3553(a)—

(1) the defendant’s income, earning capacity, and financial
resources;

(2) the burden that the fine will impose upon the defend-
ant, any person who is financially dependent on the defendant,
or any other person (including a government) that would be
responsible for the welfare of any person financially dependent
on the defendant, relative to the burden that alternative pun-
ishments would impose;

(3) any pecuniary loss inflicted upon others as a result of
the offense;

(4) whether restitution is ordered or made and the amount
of such restitution;

(5) the need to deprive the defendant of illegally obtained
gains from the offense;

(6) the expected costs to the government of any imprison-
ment, supervised release, or probation component of the sen-
tence;

(7) whether the defendant can pass on to consumers or
other persons the expense of the fine; and

(8) if the defendant is an organization, the size of the orga-
nization and any measure taken by the organization to dis-
cipline any officer, director, employee, or agent of the organiza-
tion responsible for the offense and to prevent a recurrence of
such an offense.
(b) FINE NOT TO IMPAIR ABILITY TO MAKE RESTITUTION.—If, as

a result of a conviction, the defendant has the obligation to make
restitution to a victim of the offense, other than the United States,
the court shall impose a fine or other monetary penalty only to the
extent that such fine or penalty will not impair the ability of the
defendant to make restitution.

(c) EFFECT OF FINALITY OF JUDGMENT.—Notwithstanding the
fact that a sentence to pay a fine can subsequently be—

(1) modified or remitted under section 3573;
(2) corrected under rule 35 of the Federal Rules of Crimi-

nal Procedure and section 3742; or
(3) appealed and modified under section 3742;

a judgment that includes such a sentence is a final judgment for
all other purposes.

(d) TIME, METHOD OF PAYMENT, AND RELATED ITEMS.—(1) A
person sentenced to pay a fine or other monetary penalty, including
restitution, shall make such payment immediately, unless, in the
interest of justice, the court provides for payment on a date certain
or in installments. If the court provides for payment in install-
ments, the installments shall be in equal monthly payments over
the period provided by the court, unless the court establishes an-
other schedule.

(2) If the judgment, or, in the case of a restitution order, the
order, permits other than immediate payment, the length of time
over which scheduled payments will be made shall be set by the
court, but shall be the shortest time in which full payment can rea-
sonably be made.



795 Sec. 3573TITLE 18, U.S.C.

(3) A judgment for a fine which permits payments in install-
ments shall include a requirement that the defendant will notify
the court of any material change in the defendant’s economic cir-
cumstances that might affect the defendant’s ability to pay the fine.
Upon receipt of such notice the court may, on its own motion or the
motion of any party, adjust the payment schedule, or require imme-
diate payment in full, as the interests of justice require.

(e) ALTERNATIVE SENTENCE PRECLUDED.—At the time a
defendant is sentenced to pay a fine, the court may not impose an
alternative sentence to be carried out if the fine is not paid.

(f) RESPONSIBILITY FOR PAYMENT OF MONETARY OBLIGATION
RELATING TO ORGANIZATION.—If a sentence includes a fine, special
assessment, restitution or other monetary obligation (including in-
terest) with respect to an organization, each individual authorized
to make disbursements for the organization has a duty to pay the
obligation from assets of the organization. If such an obligation is
imposed on a director, officer, shareholder, employee, or agent of an
organization, payments may not be made, directly or indirectly,
from assets of the organization, unless the court finds that such
payment is expressly permissible under applicable State law.

(g) SECURITY FOR STAYED FINE.—If a sentence imposing a fine
is stayed, the court shall, absent exceptional circumstances (as
determined by the court)—

(1) require the defendant to deposit, in the registry of the
district court, any amount of the fine that is due;

(2) require the defendant to provide a bond or other secu-
rity to ensure payment of the fine; or

(3) restrain the defendant from transferring or dissipating
assets.
(h) DELINQUENCY.—A fine or payment of restitution is delin-

quent if a payment is more than 30 days late.
(i) DEFAULT.—A fine or payment of restitution is in default if

a payment is delinquent for more than 90 days. Notwithstanding
any installment schedule, when a fine or payment of restitution is
in default, the entire amount of the fine or restitution is due within
30 days after notification of the default, subject to the provisions
of section 3613A.

§ 3573. Petition of the Government for modification or remis-
sion

Upon petition of the Government showing that reasonable ef-
forts to collect a fine or assessment are not likely to be effective,
the court may, in the interest of justice—

(1) remit all or part of the unpaid portion of the fine or
special assessment, including interest and penalties;

(2) defer payment of the fine or special assessment to a
date certain or pursuant to an installment schedule; or

(3) extend a date certain or an installment schedule pre-
viously ordered.

A petition under this subsection shall be filed in the court in which
sentence was originally imposed, unless the court transfers juris-
diction to another court.
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1 Typesize so in law, as added by section 330013(1) of P.L. 103–322 (108 Stat. 2146).

§ 3574. Implementation of a sentence of fine
The implementation of a sentence to pay a fine is governed by

the provisions of subchapter B of chapter 229.

* * * * * * *

PART V—IMMUNITY OF WITNESSES

CHAPTER 601—IMMUNITY OF
WITNESSES 1

* * * * * * *

§ 6001. Definitions
As used in this chapter—

(1) ‘‘agency of the United States’’ means any executive
department as defined in section 101 of title 5, United States
Code, a military department as defined in section 102 of title
5, United States Code, the Nuclear Regulatory Commission,
the Board of Governors of the Federal Reserve System, the
China Trade Act registrar appointed under 53 Stat. 1432 (15
U.S.C. sec. 143), the Commodity Futures Trading Commission,
the Federal Communications Commission, the Federal Deposit
Insurance Corporation, the Federal Maritime Commission, the
Federal Power Commission, the Federal Trade Commission,
the Surface Transportation Board, the National Labor Rela-
tions Board, the National Transportation Safety Board, the
Railroad Retirement Board, an arbitration board established
under 48 Stat. 1193 (45 U.S.C. sec. 157), the Securities and Ex-
change Commission, or a board established under 49 Stat. 31
(15 U.S.C. sec. 715d);

(2) ‘‘other information’’ includes any book, paper, docu-
ment, record, recording, or other material;

(3) ‘‘proceeding before an agency of the United States’’
means any proceeding before such an agency with respect to
which it is authorized to issue subpenas and to take testimony
or receive other information from witnesses under oath; and

(4) ‘‘court of the United States’’ means any of the following
courts: the Supreme Court of the United States, a United
States court of appeals, a United States district court estab-
lished under chapter 5, title 28, United States Code, a United
States bankruptcy court established under chapter 6, title 28,
United States Code, the District of Columbia Court of Appeals,
the Superior Court of the District of Columbia, the District
Court of Guam, the District Court of the Virgin Islands, the
United States Court of Federal Claims, the Tax Court of the
United States, the Court of International Trade, and the Court
of Appeals for the Armed Forces.
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§ 6002. Immunity generally
Whenever a witness refuses, on the basis of his privilege

against self-incrimination, to testify or provide other information in
a proceeding before or ancillary to—

(1) a court or grand jury of the United States,
(2) an agency of the United States, or
(3) either House of Congress, a joint committee of the two

Houses, or a committee or a subcommittee of either House,
and the person presiding over the proceeding communicates to the
witness an order issued under this title, the witness may not refuse
to comply with the order on the basis of his privilege against self-
incrimination; but no testimony or other information compelled
under the order (or any information directly or indirectly derived
from such testimony or other information) may be used against the
witness in any criminal case, except a prosecution for perjury, giv-
ing a false statement, or otherwise failing to comply with the order.

§ 6003. Court and grand jury proceedings
(a) In the case of any individual who has been or may be called

to testify or provide other information at any proceeding before or
ancillary to a court of the United States or a grand jury of the
United States, the United States district court for the judicial dis-
trict in which the proceeding is or may be held shall issue, in
accordance with subsection (b) of this section, upon the request of
the United States attorney for such district, an order requiring
such individual to give testimony or provide other information
which he refuses to give or provide on the basis of his privilege
against self-incrimination, such order to become effective as pro-
vided in section 6002 of this title.

(b) A United States attorney may, with the approval of the At-
torney General, the Deputy Attorney General, the Associate Attor-
ney General, or any designated Assistant Attorney General or Dep-
uty Assistant Attorney General, request an order under subsection
(a) of this section when in his judgment—

(1) the testimony or other information from such indi-
vidual may be necessary to the public interest; and

(2) such individual has refused or is likely to refuse to tes-
tify or provide other information on the basis of his privilege
against self-incrimination.

§ 6004. Certain administrative proceedings
(a) In the case of any individual who has been or who may be

called to testify or provide other information at any proceeding be-
fore an agency of the United States, the agency may, with the ap-
proval of the Attorney General, issue, in accordance with sub-
section (b) of this section, an order requiring the individual to give
testimony or provide other information which he refuses to give or
provide on the basis of his privilege against self-incrimination, such
order to become effective as provided in section 6002 of this title.

(b) An agency of the United States may issue an order under
subsection (a) of this section only if in its judgment—

(1) the testimony or other information from such indi-
vidual may be necessary to the public interest; and
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(2) such individual has refused or is likely to refuse to tes-
tify or provide other information on the basis of his privilege
against self-incrimination.

* * * * * * *
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1 Section 602(d) of Public Law 104–208 (110 Stat. 3009–300) provides for the following repeals:
(d) REPEALS.—

(1) IN GENERAL.—Sections 439 of the Higher Education Act of 1965 (20 U.S.C. 1087–2)
and 440 of such Act (as added by subsection (a) of this section) are repealed.
(2) EFFECTIVE DATE.—The repeals made by paragraph (1) shall be effective one year after—

(A) the date on which all of the obligations of the trust established under section
440(d)(1) of the Higher Education Act of 1965 (as added by subsection (a)) have been
extinguished, if a reorganization occurs in accordance with section 440 of such Act; or

(B) the date on which all of the obligations of the trust established under subsection
439(s)(3)(A) of such Act (as added by subsection (c)) have been extinguished, if a reorga-
nization does not occur in accordance with section 440 of such Act.

HIGHER EDUCATION ACT OF 1965

(Pub. L. 89–329; 79 Stat. 1219 et seq.)

TITLE IV—STUDENT ASSISTANCE

* * * * * * *

PART B—FEDERAL, STATE, AND PRIVATE PROGRAMS OF LOW-INTER-
EST INSURED LOANS TO STUDENTS IN INSTITUTIONS OF HIGHER
EDUCATION

* * * * * * *
SEC. 439. ø20 U.S.C. 1087–2¿ STUDENT LOAN MARKETING ASSOCIA-

TION. 1

(a) * * *

* * * * * * *
(l) LAWFUL INVESTMENT INSTRUMENTS; EFFECT OF AND EXEMP-

TIONS FROM OTHER LAWS.—All obligations issued by the Associa-
tion including those made under subsection (d)(4) shall be lawful
investments, and may be accepted as security for all fiduciary,
trust, and public funds, the investment or deposit of which shall be
under authority or control of the United States or of any officer or
officers thereof. All stock and obligations issued by the Association
pursuant to this section shall be deemed to be exempt securities
within the meaning of laws administered by the Securities and Ex-
change Commission, to the same extent as securities which are di-
rect obligations of, or obligations guaranteed as to principal or in-
terest by, the United States. The Association shall, for the purposes
of section 14(b)(2) of the Federal Reserve Act, be deemed to be an
agency of the United States. The obligations of the Association
shall be deemed to be obligations of the United States for the pur-
pose of section 3124 of title 31, United States Code. For the pur-
pose of the distribution of its property pursuant to section 726 of
title 11, United States Code, the Association shall be deemed a per-
son within the meaning of such title. The priority established in
favor of the United States by section 3713 of title 31, United States
Code, shall not establish a priority over the indebtedness of the As-
sociation issued or incurred on or before September 30, 1992. The
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Federal Reserve Banks are authorized to act as depositaries,
custodians, or fiscal agents, or a combination thereof, for the Asso-
ciation in the general performance of its powers under this section.
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INTERNATIONAL FINANCE CORPORATION ACT

(August 11, 1955, ch. 788, section 13 as added November 5, 1990,
P.L. 101–513, 104 Stat. 2037)

* * * * * * *
SEC. 13. ø22 U.S.C. 282k¿ SECURITIES ISSUED BY THE CORPORATION.

(a) EXEMPTION FROM SECURITIES LAWS; REPORTS TO SECURI-
TIES AND EXCHANGE COMMISSION.—Any securities issued by the
Corporation (including any guaranty by the Corporation, whether
or not limited in scope) and any securities guaranteed by the Cor-
poration as to both principal and interest shall be deemed to be ex-
empted securities within the meaning of section 3(a)(2) of the Secu-
rities Act of 1933 and section 3(a)(12) of the Securities Exchange
Act of 1934. The Corporation shall file with the Securities and Ex-
change Commission such annual and other reports with regard to
such securities as the Commission shall determine to be appro-
priate in view of the special character of the Corporation and its
operations and necessary in the public interest or for the protection
of investors.

(b) AUTHORITY OF SECURITIES AND EXCHANGE COMMISSION TO
SUSPEND EXEMPTION: REPORTS TO THE CONGRESS.—The Securities
and Exchange Commission, acting in consultation with the Na-
tional Advisory Council on International Monetary and Financial
Problems, is authorized to suspend the provisions of subsection (a)
at any time as to any or all securities issued or guaranteed by the
Corporation during the period of such suspension. The Commission
shall include in its annual reports to the Congress such informa-
tion as it shall deem advisable with regard to the operations and
effect of this section.
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INTER-AMERICAN DEVELOPMENT BANK ACT, AS
AMENDED

(P.L. 86–147, August 7, 1959, 73 Stat. 299)

* * * * * * *

SECURITIES ISSUED BY BANK AS EXEMPT SECURITIES; REPORT FILED
WITH SECURITIES AND EXCHANGE COMMISSION

SEC. 11. ø22 U.S.C. 283h¿ (a) Any securities issued by the
Bank (including any guarantee by the Bank, whether or not limited
in scope) in connection with raising of funds for including in the
Bank’s capital resources as defined in article II, section 5, and arti-
cle IIA, section 4, of the agreement, and any securities guaranteed
by the Bank as to both the principal and interest to which the com-
mitment in article II, section 4(a)(ii), or article IIA, section 3(c), of
the agreement is expressly applicable, shall be demed to be ex-
empted securities within the meaning of paragraph (a)(2) of section
3 of the Act of May 27, 1933, as amended (15 U.S.C. 77c), and
paragraph (a)(12) of section 3 of the Act of June 6, 1934, as amend-
ed (15 U.S.C. 78c). The Bank shall file with the Securities and Ex-
change Commission such annual and other reports with regard to
such securities as the Commission shall determine to be appro-
priate in view of the special character of the Bank and its oper-
ations and necessary in the public interest or for the protection of
investors.

(b) The Securities and Exchange Commission, acting in con-
sultation with the National Advisory Council on International Mon-
etary and Financial Problems, is authorized to suspend the provi-
sions of subsection (a) at any time as to any or all securities issued
or guarateed by the Bank during the period of such suspension.
The Commission shall include in its annual reports to Congress
such information as it shall deem advisable with regard to the op-
erations and effect of this section and in connection therewith shall
include any views submitted for such purpose by any association of
dealers registered with the Commission.
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ASIAN DEVELOPMENT BANK ACT, AS AMENDED

(Pub. L. 89–369, March 16, 1966, 80 Stat. 71)

* * * * * * *

SECURITIES ISSUED BY BANK AS EXEMPT SECURITIES; REPORT FILED
WITH SECURITIES AND EXCHANGE COMMISSION

SEC. 11. ø22 U.S.C. 285h¿ (a) Any securities issued by the
Bank (including any guarantee by the Bank, whether or not limited
in scope) in connection with raising of funds for inclusion in the
Bank’s ordinary capital resources as defined in article 7 of the
agreement and any securities guaranteed by the Bank as to both
principal and interest to which the commitment in article 6, section
5, of the agreement is expressly applicable, shall be deemed to be
exempted securities within the meaning of paragraph (a)(2) of sec-
tion 3 of the Act of May 27, 1933, as amended (15 U.S.C. 77c), and
paragraph (a)(12) of section 3 of the Act of June 6, 1934, as amend-
ed (15 U.S.C. 78c). The Bank shall file with the Securities and Ex-
change Commission such annual and other reports with regard to
such securities as the Commission shall determine to be appro-
priate in view of the special character of the Bank and its oper-
ations and necessary in the public interest or for the protection of
investors.

(b) The Securities and Exchange Commission, acting in con-
sultation with such agency or officer as the President shall des-
ignate, is authorized to suspend the provisions of subsection (a) at
any time as to any or all securities issued or guaranteed by the
Bank during the period of such suspension. The Commission shall
include in its annual reports to Congress such information as it
shall deem advisable with regard to the operations and effect of
this section and in connection therewith shall include any views
submitted for such purpose by any association of dealers registered
with the Commission.

* * * * * * *
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BRETTON WOODS AGREEMENTS ACT, AS AMENDED

(Pub. L. 79–171, July 31, 1945, 59 Stat. 512)

* * * * * * *
SEC. 15. ø22 U.S.C. 286k–1¿ (a) Any securities issued by Inter-

national Bank for Reconstruction and Development (including any
guaranty by the Bank, whether or not limited in scope), and any
securities guaranteed by the Bank as to both principal and inter-
est, shall be deemed to be exempted securities within the meaning
of paragraph (a)(2) of section 3 of the Act of May 27, 1933, as
amended (U.S.C. title 15, sec. 77c), and paragraph (a)(12) of section
3 of the Act of June 6, 1934, as amended (U.S.C. title 15, sec. 78c).
The Bank shall file with the Securities and Exchange Commission
such annual and other reports with regard to such securities as the
Commission shall determine to be appropriate in view of the spe-
cial character of the Bank and its operations and necessary in the
public interest for the protection of investors.

* * * * * * *
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THE ACT OF JUNE 29, 1949

AN ACT To amend the National Bank Act and the Bretton Woods Agreements Act,
and for other purposes.

(Chapter 276, 63 Stat. 298)

* * * * * * *
SEC. 3. ø22 U.S.C. 286k–2¿ The Securities and Exchange Com-

mission acting in consultation with the National Advisory Council
on International Monetary and Financial Problems is authorized to
suspend the provisions of section 15(a) of the Bretton Woods Agree-
ments Act at any time as to any or all securities issued or guaran-
teed by the Bank during the period of such suspension. The Com-
mission shall include in its annual reports to Congress such infor-
mation as it shall deem advisable with regard to the operations
and effect of this Act and in connection therewith shall include any
views submitted for such purpose by any association of dealers reg-
istered with the Commission.
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AFRICAN DEVELOPMENT BANK ACT

(Pub L. 97–35, Title XIII, Subtitle B, Part 3, August 13, 1981, 95
Stat. 741)

* * * * * * *

SECURITIES ISSUED BY THE BANK

SEC. 1341. ø22 U.S.C. 290i–9¿ (a) Any securities issued by the
Bank (including any guarantee by the Bank, whether or not limited
in scope) in connection with the raising of funds for inclusion in the
Bank’s ordinary capital resources as defined in article 9 of the
agreement and any securities guaranteed by the Bank as to both
principal and interest to which the commitment in article 7, para-
graph 4(a), of the agreement is expressly applicable, shall be
deemed to be exempted securities within the meaning of section
3(a)(2) of the Securities Act of 1933 (15 U.S.C. 77c) and section
3(a)(12) of the Securities Exchange Act of 1934. (15 U.S.C. 78c).
The Bank shall file with the Securities and Exchange Commission
such annual and other reports with regard to such securities as the
Commission shall determine to be appropriate in view of the spe-
cial character of the Bank and its operations as necessary in the
public interest or for the protection of investors.

(b) The Securities and Exchange Commission, acting in con-
sultation with such agency or officer as the President shall des-
ignate, is authorized to suspend the provisions of subsection (a) at
any time as to any or all securities issued or guaranteed by the
Bank during the period of such suspension. The Commission shall
include in its annual reports to Congress such information as it
shall deem advisable with regard to the operations and effect of
this section and in connection therewith shall include any views
submitted for such purpose by any association of dealers registered
with the Commission.

* * * * * * *
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EUROPEAN BANK FOR RECONSTRUCTION AND
DEVELOPMENT ACT

(As contained in P.L. 101–513 (Foreign Operations, Export Financ-
ing, and Related Programs Appropriations Act, 1991), November
5, 1990, 104 Stat. 2034)

(c) EUROPEAN BANK FOR RECONSTRUCTION AND DEVELOP-
MENT.—

(1) ø22 U.S.C. 290l note¿ SHORT TITLE.—This subsection
may be cited as the ‘‘European Bank for Reconstruction and
Development Act’’.

(2) ø22 U.S.C. 290l¿ ACCEPTANCE OF MEMBERSHIP.—The
President is hereby authorized to accept membership for the
United States in the European Bank for Reconstruction and
Development (in this subsection referred to as the ‘‘Bank’’) pro-
vided for by the agreement establishing the Bank (in this sub-
section referred to as the ‘‘Agreement’’), signed on May 29,
1990.

* * * * * * *
(9) ø22 U.S.C. 290l–7¿ EXEMPTION FROM SECURITIES LAWS

FOR CERTAIN SECURITIES ISSUED BY THE BANK; REPORTS RE-
QUIRED.—

(A) EXEMPTION FROM SECURITIES LAWS; REPORTS TO
SECURITIES AND EXCHANGE COMMISSION.—Any securities
issued by the Bank (including any guaranty by the Bank,
whether or not limited in scope) in connection with the
raising of funds for inclusion in the Bank’s ordinary capital
resources as defined in article 7 of the Agreement and any
securities guaranteed by the Bank as to both principal and
interest to which the commitment in article 6, paragraph
4, of the Agreement is expressly applicable, shall be
deemed to be exempted securities within the meaning of
section 3(a)(2) of the Securities Act of 1933 and section
3(a)(12) of the Securities Exchange Act of 1934. The Bank
shall file with the Securities and Exchange Commission
such annual and other reports with regard to such securi-
ties as the Commission shall determine to be appropriate
in view of the special character of the Bank and its oper-
ations and necessary in the public interest or for the pro-
tection of investors.

(B) AUTHORITY OF SECURITIES AND EXCHANGE COMMIS-
SION TO SUSPEND EXEMPTION; REPORTS TO THE CON-
GRESS.—The Securities and Exchange Commission, acting
in consultation with such agency or officer as the President
shall designate, may suspend the provisions of subpara-
graph (A) at any time as to any or all securities issued or
guaranteed by the Bank during the period of such suspen-
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sion. The Commission shall include in its annual reports
to the Congress such information as it shall deem advis-
able with regard to the operations and effect of this para-
graph.

* * * * * * *
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INTERNAL REVENUE CODE

The following provisions represent the Internal Revenue Code
of 1986, as amended (‘‘1986 Code’’), except with respect to section
103. Section 103 of the Internal Revenue Code of 1954, as amended
(‘‘1954 Code’’), as shown here does not reflect the extensive amend-
ments made by the Tax Reform Act of 1986 (Pub. L. 99–514, 100
Stat. 2085).

The 1986 Code changed the tax treatment of certain types of
municipal bonds by adding 10 additional Code sections, beginning
at section 141. The revised Code continues the exclusion from gross
income of interest on municipal obligations used for traditional gov-
ernmental purposes found in section 103(a)(1) of the 1954 Code.
The 1986 Code, however, removes the exemption for ‘‘industrial de-
velopment bonds,’’ and instead creates a more limited exemption
for ‘‘qualified private activity bonds.’’ The activities that may now
be financed through the use of private activity bonds are substan-
tially similar to those formerly permitted through the use of indus-
trial development bonds, although some new restrictions are im-
posed. See section 141(d) of the 1986 Code.

Section 3(a)(2) of the Securities Act of 1933 (15 U.S.C.
77c(a)(2)), and section 3(a)(29) of the Securities Exchange Act of
1934 (15 U.S.C. 78c(a)(29)), continue to refer to ‘‘an industrial rev-
enue bond (as defined in section 103(c)(2) of the Internal Revenue
Code of 1954),’’ which was subsequently redesignated as section
103(b) by section 1901(a)(17) of Pub. L. 94–455 (formerly 26 U.S.C.
103(b)). Because these sections do not refer to ‘‘qualified private ac-
tivity bonds,’’ this compilation contains the former provision.

The Securities Act of 1933 and the Securities Exchange Act of
1934 contain other references to provisions of the 1954 Code, in-
cluding references to sections 401, 403(b), 404(a)(2), and 414(d) in
section 3(a)(2) of the Securities Act (15 U.S.C. 77c(a)(2)), and in
section 3(a)(12)(C) of the Exchange Act, (15 U.S.C. 78c(a)(12)(C)),
and to sections 501 and 521 in section 3(a)(5) of the Securities Act
(15 U.S.C. 78c(a)(5)). Because these sections of the 1954 Code have
been carried forward, with amendments, as the corresponding pro-
visions of the 1986 Code, the 1986 Code versions are reproduced
here.

INTERNAL REVENUE CODE OF 1986

[The United States Code citations for the following Internal Revenue Code sections
correspond to the section numbers given below.]

* * * * * * *
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Subtitle A—Income Taxes

* * * * * * *

CHAPTER 1—NORMAL TAXES AND SURTAXES

* * * * * * *

Subchapter B—Computation of Taxable Income

* * * * * * *

PART III—ITEMS SPECIFICALLY EXCLUDED FROM
GROSS INCOME

* * * * * * *
SEC. 103. INTEREST ON CERTAIN GOVERNMENTAL OBLIGATIONS.

(a) GENERAL RULE.—Gross income does not include interest
on—

(1) the obligations of a State, a Territory, or a possession
of the United States, or any political subdivision of any of the
foregoing, or of the District of Columbia; and

(2) qualified scholarship funding bonds.
(b) INDUSTRIAL DEVELOPMENT BONDS.—

(1) SUBSECTION (a)(1) OR (2) NOT TO APPLY.—Except as oth-
erwise provided in this subsection, any industrial development
bond shall be treated as an obligation not described in sub-
section (a) (1) or (2).

(2) INDUSTRIAL DEVELOPMENT BOND.—For purposes of this
section, the term ‘‘industrial development bond’’ means any
obligation—

(A) which is issued as part of an issue all or a major
portion of the proceeds of which are to be used directly or
indirectly in any trade or business carried on by any per-
son who is not an except person (within the meaning of
paragraph (3)), and

(B) the payment of the principal or interest on which
(under the terms of such obligation or any underlying ar-
rangement) is, in whole or in major part—

(i) secured by any interest in property used or to
be used in a trade or business or in payments in re-
spect of such property, or

(ii) to be derived from payments in respect of
property, or borrowed money, used or to be used in a
trade or business.

(3) EXEMPT PERSON.—For purposes of paragraph (2)(A), the
term ‘‘exempt person’’ means—

(A) a governmental unit, or
(B) an organization described in section 501(c)(3) and

exempt from tax under section 501(a) (but only with re-
spect to a trade or business carried on by such organiza-
tion which is not an unrelated trade or business, deter-
mined by applying section 513(a) to such organization).
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(4) CERTAIN EXEMPT ACTIVITIES.—Paragraph (1) shall not
apply to any obligation which is issued as part of an issue sub-
stantially all of the proceeds of which are to be used to
provide—

(A) projects for residential rental property if at all
times during the qualified project period—

(i) 15 percent or more in the case of targeted area
projects, or

(ii) 20 percent or more in the case of any other
project,

of the units in each project are to be occupied by individ-
uals of low or moderate income,

(B) sports facilities,
(C) convention or trade show facilities,
(D) airports, docks, wharves, mass commuting facili-

ties, parking facilities, or storage or training facilities di-
rectly related to any of the foregoing,

(E) sewage or solid waste disposal facilities or facilities
for the local furnishing of electric energy or gas,

(F) air or water pollution control facilities,
(G) facilities for the furnishing of water for any pur-

pose if—
(i) the water is or will be made available to mem-

bers of the general public (including electric utility,
industrial, agricultural, or commercial users), and

(ii) either the facilities are operated by a govern-
mental unit or the rates for the furnishing or sale of
the water have been established or approved by a
State or political subdivision thereof, by an agency or
instrumentality of the United States, or by a public
service or public utility commission or other similar
body of any State or political subdivision thereof,
(H) qualified hydroelectric generating facilities,
(I) qualified mass commuting vehicles, or
(J) local district heating or cooling facilities.

For purposes pf subparagraph (E), the local furnishing of elec-
tric energy or gas from a facility shall include furnishing solely
within the area consisting of a city and 1 contiguous county.
For purposes of subparagraph (A), any property shall not be
treated as failing to be residential rental property merely be-
cause part of the building in which such property is located is
used for purposes other than residential rental purposes.

(5) INDUSTRIAL PARKS.—Paragraph (1) shall not apply to
any obligation issued as part of an issue substantially all of the
proceeds of which are to be used for the acquisition or develop-
ment of land as the site for an industrial park. For purposes
of the preceding sentence, the term ‘‘development of land’’ in-
cludes the provision of water, sewage, drainage, or similar
facilities, or of transportation, power, or communication facili-
ties, or of transportation, power, or communication facilities,
which are incidental to use of the site as an industrial park,
but, except with respect to such facilities, does not include the
provision of structures or buildings.

(6) EXEMPTION FOR CERTAIN SMALL ISSUES.—
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(A) IN GENERAL.—Paragraph (1) shall not apply to any
obligation issued as part of an issue the aggregate author-
ized face amount of which is $1,000,000 or less and sub-
stantially all of the proceeds of which are to be used (i) for
the acquisition, construction, reconstruction, or improve-
ment of land or property of a character subject to the
allowance for depreciation, or (ii) to redeem part or all of
a prior issue which was issued for purposes described in
clause (i) or this clause.

(B) CERTAIN PRIOR ISSUES TAKEN INTO ACCOUNT.—If—
(i) the proceeds of two or more issues of obliga-

tions (whether or not the issuer of each such issue is
the same) are or will be used primarily with respect
to facilities located in the same incorporated munici-
pality or located in the same county (but not in any
incorporated municipality),

(ii) the principal user of such facilities is or will be
the same person or two or more related persons, and

(iii) but for this subparagraph, subparagraph (A)
would apply to each such issue,

then, for purposes of subparagraph (A), in determining the
aggregate face amount of any later issue there shall be
taken into account the face amount of obligations issued
under all prior such issues and outstanding at the time of
such later issue (not including as outstanding any obliga-
tion which is to be redeemed from the proceeds of the later
issue).

(C) RELATED PERSONS.—For purposes of this para-
graph and paragraph (13), a person is a related person to
another person if—

(i) the relationship between such persons would
result in a disallowance of losses under section 267 or
707(b), or

(ii) such persons are members of the same con-
trolled group of corporations (as defined in section
1563(a), except that ‘‘more than 50 percent’’ shall be
substituted for ‘‘at least 80 percent’’ each place it ap-
pears therein).
(D) $10,000,000 LIMIT IN CERTAIN CASES.—At the elec-

tion of the issuer, made at such time and in such manner
as the Secretary shall by regulations prescribe, with re-
spect to any issue this paragraph shall be applied—

(i) by substituting ‘‘$10,000,000’’ for ‘‘$1,000,000’’
in subparagraph (A), and

(ii) in determining the aggregate face amount of
such issue, by taking into account not only the amount
described in subparagraph (B), but also the aggregate
amount of capital expenditures with respect to facili-
ties described in subparagraph (E) paid or incurred
during the 6-year period beginning 3 years before the
date of such issue and ending 3 years after such date
(and financed otherwise than out of the proceeds of
outstanding issues to which subparagraph (A) ap-
plied), as if the aggregate amount of such capital
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expenditures constituted the face amount of a prior
outstanding issue described in subparagraph (B).
(E) FACILITIES TAKEN INTO ACCOUNT.—For purposes of

subparagraph (D)(ii), the facilities described in this sub-
paragraph are facilities—

(i) located in the same incorporated municipality
or located in the same county (but not in any incor-
porated municipality), and

(ii) the principal user of which is or will be the
same person or two or more related persons.

For purposes of clause (i), the determination of whether or
not facilities are located in the same governmental unit
shall be made as of the date of issue of the issue in ques-
tion.

(F) CERTAIN CAPITAL EXPENDITURES NOT TAKEN INTO
ACCOUNT.—For purposes of subparagraph (D)(ii), any cap-
ital expenditure—

(i) to replace property destroyed or damaged by
fire, storm, or other casualty, to the extent of the fair
market value of the property replaced,

(ii) required by a change made after the date of
issue of the issue in question in a Federal or State law
or local ordinance of general application or required by
a change made after such date in rules and regula-
tions of general application issued under such a law or
ordinance,

(iii) required by circumstances which could not be
reasonably foreseen on such date of issue or arising
out of a mistake of law or fact (but the aggregate
amount of expenditures not taken into account under
this clause with respect to any issue shall not exceed
$1,000,000), or

(iv) described in clause (i) or (ii) of section
30(b)(2)(A) for which a deduction was allowed under
section 174(a),

shall not be taken into account.
(G) LIMITATION ON LOSS OF TAX EXEMPTION.—In apply-

ing subparagraph (D)(ii) with respect to capital expendi-
tures made after the date of any issue, no obligation issued
as a part of such issue shall be treated as an obligation not
described in subsection (a)(1) by reason of any such
expenditure for any period before the date on which such
expenditure is paid or incurred.

(H) CERTAIN REFINANCING ISSUES.—In the case of any
issue described in subparagraph (A)(ii), an election may be
made under subparagraph (D) only if all of the prior issues
being redeemed are issues to which subparagraph (A) ap-
plies. In applying subparagraph (D)(ii) with respect to such
a refinancing issue, capital expenditures shall be taken
into account only for purposes of determining whether the
prior issues being redeemed qualified (and would have con-
tinued to qualify) under subparagraph (A).

(I) AGGREGATE AMOUNT OF CAPITAL EXPENDITURES
WHERE THERE IS URBAN DEVELOPMENT ACTION GRANT.—In
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the case of any issue substantially all of the proceeds of
which are to be used to provide facilities with respect to
which an urban development action grant has been made
under section 119 of the Housing and Community Develop-
ment Act of 1974, capital expenditures of not to exceed
$10,000,000 shall not be taken into account for purposes of
applying subparagraph (D)(ii).

(J) ISSUES FOR RESIDENTIAL PURPOSES.—This para-
graph shall not apply to any obligation which is issued as
a part of an issue a significant portion of the proceeds of
which are to be used directly or indirectly to provide resi-
dential real property for family units.

(K) LIMITATIONS ON TREATMENT OF OBLIGATIONS AS
PART OF THE SAME ISSUE.—For purposes of this paragraph,
separate lots of obligations which (but for this subpara-
graph) would be treated as part of the same issue shall be
treated as separate issues unless the proceeds of such lots
are to be used with respect to 2 or more facilities—

(i) which are located in more than 1 State, or
(ii) which have, or will have, as the same principal

user the same person or related persons.
(L) FRANCHISES.—For purposes of subparagraph (K), a

person (other than a governmental unit) shall be consid-
ered a principal user of a facility if such person (or a group
of related persons which includes such person)—

(i) guarantees, arranges, participates in, or assists
with the issuance (or pays any portion of the cost of
issuance) of any obligation the proceeds of which are
to be used to finance or refinance such facility, and

(ii) provides any property, or any franchise, trade-
mark, or trade name (within the meaning of section
1253), which is to be used in connection with such fa-
cility.
(M) PARAGRAPH NOT TO APPLY IF OBLIGATIONS ISSUED

WITH CERTAIN OTHER TAX-EXEMPT OBLIGATIONS.—This
paragraph shall not apply to any obligation which is issued
as part of an issue (other than an issue to which subpara-
graph (D) applies) if the interest on any other obligation
which is part of such issue is excluded from gross income
under any provision of law other than this paragraph.

(N) TERMINATION DATES.—
(i) IN GENERAL.—This paragraph shall not apply

to any obligation issued after December 31, 1986 (in-
cluding any obligations issued to refund an obligation
issued on or before such date).

(ii) OBLIGATIONS USED TO FINANCE MANUFAC-
TURING FACILITIES.—In the case of any obligation
which is part of an issue substantially all of the pro-
ceeds of which are to be used to provide a manufac-
turing facility, clause (i) shall be applied by sub-
stituting ‘‘1988’’ for ‘‘1986’’.

(iii) MANUFACTURING FACILITY.—For purposes of
this subparagraph, the term ‘‘manufacturing facility’’
means any facility which is used in the manufacturing
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or production of tangible personal property (including
the processing resulting in a change in the condition
of such property).
(O) RESTRICTIONS ON FINANCING CERTAIN FACILITIES.—

This paragraph shall not apply to an issue if—
(i) more than 25 percent of the proceeds of the

issue are used to provide a facility the primary pur-
pose of which is one of the following: retail food and
beverage services, automobile sales or service, or the
provision of recreation or entertainment; or

(ii) any portion of the proceeds of the issue is to
be used to provide the following: any private or com-
mercial golf course, country club, massage parlor, ten-
nis club, skating facility (including roller skating,
skateboard, and ice skating), racquet sports facility
(including any handball or racquetball court), hot tub
facility, suntan facility, or racetrack.
(P) AGGREGATION OF ISSUES WITH RESPECT TO SINGLE

PROJECT.—For purposes of this paragraph, 2 or more
issues part or all of which are to be used with respect to
a single building, an enclosed shopping mall, or a strip of
offices, stores, or warehouses using substantial common
facilities shall be treated as 1 issue (and any person who
is a principal user with respect to any of such issues shall
be treated as a principal user with respect to the aggre-
gated issue).

* * * * * * *
(13) EXCEPTION.—Paragraphs (4), (5), (6), and (7) shall not

apply with respect to any obligation for any period during
which it is held by a person who is a substantial user of the
facilities or a related person. For purposes of this paragraph—

(A) a partnership and each of its partners (and their
spouses and minor children) shall be treated as related
persons, and

(B) an S corporation and each of its shareholders (and
their spouses and minor children) shall be treated as re-
lated persons.

* * * * * * *
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Subchapter D—Deferred Compensation, Etc.

* * * * * * *

PART I—PENSION, PROFIT-SHARING, STOCK BONUS
PLANS, ETC.

Subpart A—General Rule

* * * * * * *
SEC. 401. QUALIFIED PENSION, PROFIT-SHARING, AND STOCK BONUS

PLANS.
(a) REQUIREMENTS FOR QUALIFICATION.—A trust created or or-

ganized in the United States and forming part of a stock bonus,
pension, or profit-sharing plan of an employer for the exclusive
benefit of his employees or their beneficiaries shall constitute a
qualified trust under this section—

(1) if contributions are made to the trust by such employer,
or employees, or both, or by another employer who is entitled
to deduct his contributions under section 404(a)(3)(B) (relating
to deduction for contributions to profit-sharing and stock bonus
plans), or by a charitable remainder trust pursuant to a quali-
fied gratuitous transfer (as defined in section 664(g)(1)), for the
purpose of distributing to such employees or their beneficiaries
the corpus and income of the fund accumulated by the trust in
accordance with such plan;

(2) if under the trust instrument it is impossible, at any
time prior to the satisfaction of all liabilities with respect to
employees and their beneficiaries under the trust, for any part
of the corpus or income to be (within the taxable year or there-
after) used for, or diverted to, purposes other than for the ex-
clusive benefit of his employees or their beneficiaries (but this
paragraph shall not be construed, in the case of a multiem-
ployer plan, to prohibit the return of a contribution within 6
months after the plan administrator determines that the con-
tribution was made by a mistake of fact or law (other than a
mistake relating to whether the plan is described in section
401(a) or the trust which is part of such plan is exempt from
taxation under section 501(a), or the return of any withdrawal
liability payment determined to be an overpayment within 6
months of such determination));

(3) if the plan of which such trust is a part satisfies the
requirements of section 410 (relating to minimum participation
standards); and

(4) if the contributions or benefits provided under the plan
do no discriminate in favor of highly compensated employees
(within the meaning of section 414(q)). For purposes of this
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paragraph, there shall be excluded from consideration employ-
ees described in section 410(b)(3)(A) and (C).

(5) SPECIAL RULES RELATING TO NONDISCRIMINATION
REQUIREMENTS.—

(A) SALARIED OR CLERICAL EMPLOYEES.—A classifica-
tion shall not be considered disciminatory within the
meaning of paragraph (4) or section 410(b)(2)(A)(i) merely
because it is limited to salaried or clerical employees.

(B) CONTRIBUTIONS AND BENEFITS MAY BEAR UNIFORM
RELATIONSHIP TO COMPENSATION.—A plan shall not be con-
sidered discriminatory within the meaning of paragraph
(4) merely because the contributions or benefits of, or on
behalf of, the employees under the plan bear a uniform
relationship to the compensation (within the meaning of
section 414(s)) of such employees.

(C) CERTAIN DISPARITY PERMITTED.—A plan shall not
be considered discriminatory within the meaning of para-
graph (4) merely because the contributions or benefits of,
or on behalf of, the employees under the plan favor highly
compensated employees (as defined in section 414(q)) in
the manner permitted under subsection (l).

(D) INTEGRATED DEFINED BENEFIT PLAN.—
(i) IN GENERAL.—A defined benefit plan shall not

be considered discriminatory within the meaning of
paragraph (4) merely because the plan provides that
the employer-derived accrued retirement benefit for
any participant under the plan may not exceed the ex-
cess (if any) of—

(I) the participant’s final pay with the em-
ployer, over

(II) the employer-derived retirement benefit
created under Federal law attributable to service
by the participant with the employer.

For purposes of this clause, the employer-derived
retirement benefit created under Federal law shall be
treated as accruing ratably over 35 years.

(ii) FINAL PAY.—For purposes of this subpara-
graph, the participant’s final pay is the compensation
(as defined in section 414(q)(4)) paid to the participant
by the employer for any year—

(I) which ends during the 5-year period end-
ing with the year in which the participant sepa-
rated from service for the employer, and

(II) for which the participant’s total com-
pensation from the employer was highest.

(E) 2 OR MORE PLANS TREATED AS SINGLE PLAN.—For
purposes of determining whether 2 or more plans of an
employer satisfy the requirements of paragraph (4) when
considered as a single plan—

(i) CONTRIBUTIONS.—If the amount of contribu-
tions on behalf of the employees allowed as a deduc-
tion under section 404 for the taxable year with re-
spect to such plans, taken together, bears a uniform
relationship to the compensation (within the meaning



818Sec. 401 INTERNAL REVENUE CODE OF 1986

of section 414(s)) of such employees, the plans shall
not be considered discriminatory merely because the
rights of employees to, or derived from, the employer
contributions under the separate plans do not become
nonforfeitable at the same rate.

(ii) BENEFITS.—If the employees’ rights to benefits
under the separate plans do not become nonforfeitable
at the same rate, but the levels of benefits provided by
the separate plans satisfy the requirements of regula-
tions prescribed by the Secretary to take account of
the differences in such rates, the plans shall not be
considered discriminatory merely because of the dif-
ference in such rates.
(F) SOCIAL SECURITY RETIREMENT AGE.—For purposes

of testing for discrimination under paragraph (4)—
(i) the social security retirement age (as defined in

section 415(b)(8)) shall be treated as a uniform retire-
ment age, and

(ii) subsidized early retirement benefits and joint
and survivor annuities shall not be treated as being
unavailable to employees on the same terms merely
because such benefits or annuities are based in whole
or in part on an employee’s social security retirement
age (as so defined).
(G) STATE AND LOCAL GOVERNMENTAL PLANS.—Para-

graphs (3) and (4) shall not apply to a governmental plan
(within the meaning of section 414(d)) maintained by a
State or local government or political subdivision thereof
(or agency or instrumentality thereof).
(6) A plan shall be considered as meeting the requirements

of paragraph (3) during the whole of any taxable year of the
plan if on one day in each quarter it satisfied such require-
ments.

(7) A trust shall not constitute a qualified trust under this
section unless the plan of which such trust is a part satisfies
the requirements of section 411 (relating to minimum vesting
standards).

(8) A trust forming part of a defined benefit plan shall not
constitute a qualified trust under this section unless the plan
provides that forfeitures must not be applied to increase the
benefits any employee would otherwise receive under the plan.

(9) REQUIRED DISTRIBUTIONS.—
(A) IN GENERAL.—A trust shall not constitute a quali-

fied trust under this subsection unless the plan provides
that the entire interest of each employee—

(i) will be distributed to such employee not later
than the required beginning date, or

(ii) will be distributed, beginning not later than
the required beginning date, in accordance with regu-
lations, over the life of such employee or over the lives
of such employee and a designated beneficiary (or over
a period not extending beyond the life expectancy of
such employee or the life expectancy of such employee
and a designated beneficiary).
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(B) REQUIRED DISTRIBUTION WHERE EMPLOYEE DIES BE-
FORE ENTIRE INTEREST IS DISTRIBUTED.—

(i) WHERE DISTRIBUTIONS HAVE BEGUN UNDER SUB-
PARAGRAPH (A)(ii).—A trust shall not constitute a
qualified trust under this section unless the plan pro-
vides that if—

(I) the distribution of the employee’s interest
has begun in accordance with subparagraph
(A)(ii), and

(II) the employee dies before his entire inter-
est has been distributed to him,

the remaining portion of such interest will be distrib-
uted at least as rapidly as under the method of dis-
tributions being used under subparagraph (A)(ii) as of
the date of his death.

(ii) 5-YEAR RULE FOR OTHER CASES.—A trust shall
not constitute a qualified trust under this section un-
less the plan provides that, if an employee dies before
the distribution of the employee’s interest has begun
in accordance with subparagraph (A)(ii), the entire in-
terest of the employee will be distributed within 5
years after the death of such employee.

(iii) EXCEPTION TO 5-YEAR RULE FOR CERTAIN
AMOUNTS PAYABLE OVER LIFE OF BENEFICIARY.—If—

(I) any portion of the employee’s interest is
payable to (or for the benefit of) a designated ben-
eficiary,

(II) such portion will be distributed (in accord-
ance with regulations) over the life of such des-
ignated beneficiary (or over a period not extending
beyond the life expectancy of such beneficiary),
and

(III) such distributions begin not later than 1
year after the date of the employee’s death or such
later date as the Secretary may by regulations
prescribe,

for purposes of clause (ii), the portion referred to in
subclause (I) shall be treated as distributed on the
date on which such distributions begin.

(iv) SPECIAL RULE FOR SURVIVING SPOUSE OF EM-
PLOYEE.—If the designated beneficiary referred to in
clause (iii)(I) is the surviving spouse of the employee—

(I) the date on which the distributions are re-
quired to begin under clause (iii)(III) shall not be
earlier than the date on which the employee
would have attained age 701⁄2, and

(II) if the surviving spouse dies before the dis-
tributions to such spouse begin, this subparagraph
shall be applied as if the surviving spouse were
the employee.

(C) REQUIRED BEGINNING DATE.—For purposes of this
paragraph—
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(i) IN GENERAL.—The term ‘‘required beginning
date’’ means April 1 of the calendar year following the
later of—

(I) the calendar year in which the employee
attains age 701⁄2, or

(II) the calendar year in which the employee
retires.
(ii) EXCEPTION.—Subclause (II) of clause (i) shall

not apply—
(I) except as provided in section 409(d), in the

case of an employee who is a 5-percent owner (as
defined in section 416) with respect to the plan
year ending in the calendar year in which the em-
ployee attains age 701⁄2, or

(II) for purposes of section 408 (a)(6) or (b)(3).
(iii) ACTUARIAL ADJUSTMENT.—In the case of an

employee to whom clause (i)(II) applies who retires in
a calendar year after the calendar year in which the
employee attains age 701⁄2, the employee’s accrued
benefit shall be actuarially increased to take into ac-
count the period after age 701⁄2 in which the employee
was not receiving any benefits under the plan.

(iv) EXCEPTION FOR GOVERNMENTAL AND CHURCH
PLANS.—Clauses (ii) and (iii) shall not apply in the
case of a governmental plan or church plan. For pur-
poses of this clause, the term ‘‘church plan’’ means a
plan maintained by a church for church employees,
and the term ‘‘church’’ means any church (as defined
in section 3121(w)(3)(A)) or qualified church-controlled
organization (as defined in section 3121(w)(3)(B)).
(D) LIFE EXPECTANCY.—For purposes of this para-

graph, the life expectancy of an employee and the employ-
ee’s spouse (other than in the case of a life annuity) may
be redetermined but not more frequently than annually.

(E) DESIGNATED BENEFICIARY.—For purposes of this
paragraph, the term ‘‘designated beneficiary’’ means any
individual designated as a beneficiary by the employee.

(F) TREATMENT OF PAYMENTS TO CHILDREN.—Under
regulations prescribed by the Secretary, for purposes of
this paragraph, any amount paid to a child shall be
treated as if it had been paid to the surviving spouse if
such amount will become payable to the surviving spouse
upon such child reaching majority (or other designated
event permitted under regulations).

(G) TREATMENT OF INCIDENTAL DEATH BENEFIT DIS-
TRIBUTIONS.—For purposes of this title, any distribution
required under the incidental death benefit requirements
of this subsection shall be treated as a distribution re-
quired under this paragraph.
(10) OTHER REQUIREMENTS.—

(A) PLANS BENEFITING OWNER-EMPLOYEES.—In the
case of any plan which provides contributions or benefits
for employees some or all of whom are owner-employees
(as defined in subsection (c)(3)), a trust forming part of
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such plan shall constitute a qualified trust under this sec-
tion only if the requirements of subsection (d) are also met.

(B) TOP-HEAVY PLANS.—
(i) IN GENERAL.—In the case of any top-heavy

plan, a trust forming part of such plan shall constitute
a qualified trust under this section only if the require-
ments of section 416 are met.

(ii) PLANS WHICH MAY BECOME TOP-HEAVY.—Ex-
cept to the extent provided in regulations, a trust
forming part of a plan (whether or not a top-heavy
plan) shall constitute a qualified trust under this sec-
tion only if such plan contains provisions—

(I) which will take effect if such plan becomes
a top-heavy plan, and

(II) which meet the requirements of section
416.
(iii) EXEMPTION FOR GOVERNMENTAL PLANS.—This

subparagraph shall not apply to any governmental
plan.

(11) REQUIREMENT OF JOINT AND SURVIVOR ANNUITY AND
PRERETIREMENT SURVIVOR ANNUITY.—

(A) IN GENERAL.—In the case of any plan to which this
paragraph applies, except as provided in section 417, a
trust forming part of such plan shall not constitute a
qualified trust under this section unless—

(i) in the case of a vested participant who does not
die before the annuity starting date, the accrued ben-
efit payable to such participant is provided in the form
of a qualified joint and survivor annuity, and

(ii) in the case of a vested participant who dies be-
fore the annuity starting date and who has a surviving
spouse, a qualified preretirement survivor annuity is
provided to the surviving spouse of such participant.
(B) PLANS TO WHICH PARAGRAPH APPLIES.—This para-

graph shall apply to—
(i) any defined benefit plan,
(ii) any defined contribution plan which is subject

to the funding standards of section 412, and
(iii) any participant under any other defined con-

tribution plan unless—
(I) such plan provides that the participant’s

nonforfeitable accrued benefit (reduced by any
security interest held by the plan by reason of a
loan outstanding to such participant) is payable in
full, on the death of the participant, to the partici-
pant’s surviving spouse (or, if there is no sur-
viving spouse or the surviving spouse consents in
the manner required under section 417(a)(2), to a
designated beneficiary),

(II) such participant does not elect a payment
of benefits in the form of a life annuity, and

(III) with respect to such participant, such
plan is not a direct or indirect transferee (in a
transfer after December 31, 1984) of a plan which
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is described in clause (i) or (ii) or to which this
clause applied with respect to the participant.

Clause (iii)(III) shall apply only with respect to the
transferred assets (and income therefrom) if the plan
separately accounts for such assets and any income
therefrom.
(C) EXCEPTION FOR CERTAIN ESOP BENEFITS.—

(i) IN GENERAL.—In the case of—
(I) a tax credit employee stock ownership plan

(as defined in section 409(a)), or
(II) an employee stock ownership plan (as de-

fined in section 4975(e)(7)),
subparagraph (A) shall not apply to that portion of the
employee’s accrued benefit to which the requirements
of section 409(h) apply.

(ii) NONFORFEITABLE BENEFIT MUST BE PAID IN
FULL, ETC.—In the case of any participant, clause (i)
shall apply only if the requirements of subclauses (I),
(II), and (III) of subparagraph (B)(iii) are met with re-
spect to such participant.
(D) SPECIAL RULE WHERE PARTICIPANT AND SPOUSE

MARRIED LESS THAN 1 YEAR.—A plan shall not be treated
as failing to meet the requirements of subparagraphs
(B)(iii) or (C) merely because the plan provides that bene-
fits will not be payable to the surviving spouse of the par-
ticipant unless the participant and such spouse had been
married throughout the 1-year period ending on the earlier
of the participant’s annuity starting date or the date of the
participant’s death.

(E) EXCEPTION FOR PLANS DESCRIBED IN SECTION
404(C).—This paragraph shall not apply to a plan which the
Secretary has determined is a plan described in section
404(c) (or a continuation thereof) in which participation is
substantially limited to individuals who, before January 1,
1976, ceased employment covered by the plan.

(F) CROSS REFERENCE.—For—
(i) provisions under which participants may elect to waive the

requirements of this paragraph, and
(ii) other definitions and special rules for purposes of this para-

graph, see section 417.

(12) A trust shall not constitute a qualified trust under
this section unless the plan of which such trust is a part pro-
vides that in the case of any merger or consolidation with, or
transfer of assets or liabilities to, any other plan after Sep-
tember 2, 1974, each participant in the plan would (if the plan
then terminated) receive a benefit immediately after the
merger, consolidation, or transfer which is equal to or greater
than the benefit he would have been entitled to receive imme-
diately before the merger, consolidation, or transfer (if the plan
had then terminated). The preceding sentence does not apply
to any multiemployer plan with respect to any transaction to
the extent that participants either before or after the trans-
action are covered under a multiemployer plan to which title
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IV of the Employee Retirement Income Security Act of 1974
applies.

(13) ASSIGNMENT AND ALIENATION.—
(A) IN GENERAL.—A trust shall not constitute a quali-

fied trust under this section unless the plan of which such
trust is a part provides that benefits provided under the
plan may not be assigned or alienated. For purposes of the
preceding sentence, there shall not be taken into account
any voluntary and revocable assignment of not to exceed
10 percent of any benefit payment made by any partici-
pant who is receiving benefits under the plan unless the
assignment or alienation is made for purposes of defraying
plan administration costs. For purposes of this paragraph
a loan made to a participant or beneficiary shall not be
treated as an assignment or alienation if such loan is se-
cured by the participant’s accrued nonforfeitable benefit
and is exempt from the tax imposed by section 4975 (relat-
ing to tax on prohibited transactions) by reason of section
4975(d)(1). This paragraph shall take effect on January 1,
1976 and shall not apply to assignments which were irrev-
ocable on September 2, 1974.

(B) SPECIAL RULES FOR DOMESTIC RELATIONS OR-
DERS.—Subparagraph (A) shall apply to the creation,
assignment, or recognition of a right to any benefit payable
with respect to a participant pursuant to a domestic rela-
tions order, except that subparagraph (A) shall not apply
if the order is determined to be a qualified domestic rela-
tions order.

(C) SPECIAL RULE FOR CERTAIN JUDGMENTS AND SET-
TLEMENTS.—Subparagraph (A) shall not apply to any offset
of a participant’s benefits provided under a plan against
an amount that the participant is ordered or required to
pay to the plan if—

(i) the order or requirement to pay arises—
(I) under a judgment of conviction for a crime

involving such plan,
(II) under a civil judgment (including a con-

sent order or decree) entered by a court in an ac-
tion brought in connection with a violation (or
alleged violation) of part 4 of subtitle B of title I
of the Employee Retirement Income Security Act
of 1974, or

(III) pursuant to a settlement agreement be-
tween the Secretary of Labor and the participant,
or a settlement agreement between the Pension
Benefit Guaranty Corporation and the participant,
in connection with a violation (or alleged violation)
of part 4 of such subtitle by a fiduciary or any
other person,
(ii) the judgment, order, decree, or settlement

agreement expressly provides for the offset of all or
part of the amount ordered or required to be paid to
the plan against the participant’s benefits provided
under the plan, and
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(iii) in a case in which the survivor annuity
requirements of section 401(a)(11) apply with respect
to distributions from the plan to the participant, if the
participant has a spouse at the time at which the off-
set is to be made—

(I) either such spouse has consented in writ-
ing to such offset and such consent is witnessed
by a notary public or representative of the plan (or
it is established to the satisfaction of a plan rep-
resentative that such consent may not be obtained
by reason of circumstances described in section
417(a)(2)(B)), or an election to waive the right of
the spouse to either a qualified joint and survivor
annuity or a qualified preretirement survivor an-
nuity is in effect in accordance with the require-
ments of section 417(a),

(II) such spouse is ordered or required in such
judgment, order, decree, or settlement to pay an
amount to the plan in connection with a violation
of part 4 of such subtitle, or

(III) in such judgment, order, decree, or settle-
ment, such spouse retains the right to receive the
survivor annuity under a qualified joint and sur-
vivor annuity provided pursuant to section
401(a)(11)(A)(i) and under a qualified preretire-
ment survivor annuity provided pursuant to sec-
tion 401(a)(11)(A)(ii), determined in accordance
with subparagraph (D).

A plan shall not be treated as failing to meet the require-
ments of this subsection, subsection (k), section 403(b), or
section 409(d) solely by reason of an offset described in
this subparagraph.

(D) SURVIVOR ANNUITY.—
(i) IN GENERAL.—The survivor annuity described

in subparagraph (C)(iii)(III) shall be determined as
if—

(I) the participant terminated employment on
the date of the offset,

(II) there was no offset,
(III) the plan permitted commencement of

benefits only on or after normal retirement age,
(IV) the plan provided only the minimum-re-

quired qualified joint and survivor annuity, and
(V) the amount of the qualified preretirement

survivor annuity under the plan is equal to the
amount of the survivor annuity payable under the
minimum-required qualified joint and survivor an-
nuity.
(ii) DEFINITION.—For purposes of this subpara-

graph, the term ‘‘minimum-required qualified joint
and survivor annuity’’ means the qualified joint and
survivor annuity which is the actuarial equivalent of
the participant’s accrued benefit (within the meaning
of section 411(a)(7)) and under which the survivor an-
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nuity is 50 percent of the amount of the annuity which
is payable during the joint lives of the participant and
the spouse.

(14) A trust shall not constitute a qualified trust under
this section unless the plan of which such trust is a part pro-
vides that, unless the participant otherwise elects, the pay-
ment of benefits under the plan to the participant will begin
not later than the 60th day after the latest of the close of the
plan year in which—

(A) the date on which the participant attains the ear-
lier of age 65 or the normal retirement age specified under
the plan,

(B) occurs the 10th anniversary of the year in which
the participant commenced participation in the plan, or

(C) the participant terminates his service with the em-
ployer.

In the case of a plan which provides for the payment of an
early retirement benefit, a trust forming a part of such plan
shall not constitute a qualified trust under this section unless
a participant who satisfied the service requirements for such
early retirement benefit, but separated from the service (with
any nonforfeitable right to an accrued benefit) before satisfying
the age requirement for such early retirement benefit, is enti-
tled upon satisfaction of such age requirement to receive a ben-
efit not less than the benefit to which he would be entitled at
the normal retirement age, actuarially reduced under regula-
tions prescribed by the Secretary.

(15) A trust shall not constitute a qualified trust under
this section unless under the plan of which such trust is a
part—

(A) in the case of a participant or beneficiary who is
receiving benefits under such plan, or

(B) in the case of a participant who is separated from
the service and who has nonforfeitable rights to benefits,

such benefits are not decreased by reason of any increase in
the benefit levels payable under title II of the Social Security
Act or any increase in the wage base under such title II, if
such increase takes place after September 2, 1974, or (if later)
the earlier of the date of first receipt of such benefits or the
date of such separation, as the case may be.

(16) A trust shall not constitute a qualified trust under
this section if the plan of which such trust is a part provides
for benefits or contributions which exceed the limitations of
section 415.

(17) COMPENSATION LIMIT.—
(A) IN GENERAL.—A trust shall not constitute a quali-

fied trust under this section unless, under the plan of
which such trust is a part, the annual compensation of
each employee taken into account under the plan for any
year does not exceed $150,000.

(B) COST-OF-LIVING ADJUSTMENT.—The Secretary shall
adjust annually the $150,000 amount in subparagraph (A)
for increases in the cost-of-living at the same time and in
the same manner as adjustments under section 415(d); ex-
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cept that the base period shall be the calendar quarter
beginning October 1, 1993, and any increase which is not
a multiple of $10,000 shall be rounded to the next lowest
multiple of $10,000.
(18) [Repealed.]
(19) A trust shall not constitute a qualified trust under

this section if under the plan of which such trust is a part any
part of a participant’s accrued benefit derived from employer
contributions (whether or not otherwise nonforfeitable), is for-
feitable solely because of withdrawal by such participant of any
amount attributable to the benefit derived from contributions
made by such participant. The preceding sentence shall not
apply to the accrued benefit of any participant unless, at the
time of such withdrawal, such participant has a nonforfeitable
right to at least 50 percent of such accrued benefit (as deter-
mined under section 411). The first sentence of this paragraph
shall not apply to the extent that an accrued benefit is per-
mitted to be forfeited in accordance with section
411(a)(3)(D)(iii) (relating to proportional forfeitures of benefits
accrued before September 2, 1974, in the event of withdrawal
of certain mandatory contributions).

(20) A trust forming part of a pension plan shall not be
treated as failing to constitute a qualified trust under this sec-
tion merely because the pension plan of which such trust is a
part makes 1 or more distributions within 1 taxable year to a
distributee on account of a termination of the plan of which the
trust is a part, or in the case of a profit-sharing or stock bonus
plan, a complete discontinuance of contributions under such
plan. This paragraph shall not apply to a defined benefit plan
unless the employer maintaining such plan files a notice with
the Pension Benefit Guaranty Corporation (at the time and in
the manner prescribed by the Pension Benefit Guaranty Cor-
poration) notifying the Corporation of such payment or dis-
tribution and the Corporation has approved such payment or
distribution or, within 90 days after the date on which such no-
tice was filed, has failed to disapprove such payment or dis-
tribution. For purposes of this paragraph, rules similar to the
rules of section 402(a)(6)(B) (as in effect before its repeal by
section 521 of the Unemployment Compensation Amendments
of 1992) shall apply.

(21) [Repealed.]
(22) If a defined contribution plan (other than a profit-

sharing plan)—
(A) is established by an employer whose stock is not

readily tradable on an established market, and
(B) after acquiring securities of the employer, more

than 10 percent of the total assets of the plan are securi-
ties of the employer,

any trust forming part of such plan shall not constitute a
qualified trust under this section unless the plan meets the
requirements of subsection (e) of section 409. The requirements
of subsection (e) of section 409 shall not apply to any employ-
ees of an employer who are participants in any defined con-
tribution plan established and maintained by such employer if
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the stock of such employer is not readily tradable on an estab-
lished market and the trade or business of such employer con-
sists of publishing on a regular basis a newspaper for general
circulation. For purposes of the preceding sentence, subsections
(b), (c), (m), and (o) of section 414 shall not apply except for
determining whether stock of the employer is not readily
tradable on an established market.

(23) A stock bonus plan shall not be treated as meeting the
requirements of this section unless such plan meets the
requirements of subsections (h) and (o) of section 409, except
that in applying section 409(h) for purposes of this paragraph,
the term ‘‘employer securities’’ shall include any securities of
the employer held by the plan.

(24) Any group trust which otherwise meets the require-
ments of this section shall not be treated as not meeting such
requirements on account of the participation or inclusion in
such trust of the moneys of any plan or governmental unit de-
scribed in section 818(a)(6).

(25) REQUIREMENT THAT ACTUARIAL ASSUMPTIONS BE SPECI-
FIED.—A defined benefit plan shall not be treated as providing
definitely determinable benefits unless, whenever the amount
of any benefit is to be determined on the basis of actuarial
assumptions, such assumptions are specified in the plan in a
way which precludes employer discretion.

(26) ADDITIONAL PARTICIPATION REQUIREMENTS.—
(A) IN GENERAL.—In the case of a trust which is a part

of a defined benefit plan, such trust shall not constitute a
qualified trust under this subsection unless on each day of
the plan year such trust benefits at least the lesser of—

(i) 50 employees of the employer, or
(ii) the greater of—

(I) 40 percent of all employees of the em-
ployer, or

(II) 2 employees (or if there is only 1 em-
ployee, such employee).

(B) TREATMENT OF EXCLUDABLE EMPLOYEES.—
(i) IN GENERAL.—A plan may exclude from consid-

eration under this paragraph employees described in
paragraphs (3) and (4)(A) of section 410(b).

(ii) SEPARATE APPLICATION FOR CERTAIN EXCLUD-
ABLE EMPLOYEES.—If employees described in section
410(b)(4)(B) are covered under a plan which meets the
requirements of subparagraph (A) separately with re-
spect to such employees, such employees may be ex-
cluded from consideration in determining whether any
plan of the employer meets such requirements if—

(I) the benefits for such employees are pro-
vided under the same plan as benefits for other
employees,

(II) the benefits provided to such employees
are not greater than comparable benefits provided
to other employees under the plan, and
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(III) no highly compensated employee (within
the meaning of section 414(q)) is included in the
group of such employees for more than 1 year.

(C) ELIGIBILITY TO PARTICPATE.—In the case of con-
tributions under section 401(k) or 401(m), employees who
are eligible to contribute (or may elect to have contribu-
tions made on their behalf) shall be treated as benefiting
under the plan.

(D) SPECIAL RULE FOR COLLECTIVE BARGAINING
UNITS.—Except to the extent provided in regulations, a
plan covering only employees described in section
410(b)(3)(A) may exclude from consideration any employ-
ees who are not included in the unit or units in which the
covered employees are included.

(E) PARAGRAPH NOT TO APPLY TO MULTIEMPLOYER
PLANS.—Except to the extent provided in regulations, this
paragraph shall not apply to employees in a multiemployer
plan (within the meaning of section 414(f)) who are cov-
ered by collective bargaining agreements.

(F) SPECIAL RULE FOR CERTAIN DISPOSITIONS OR ACQUI-
SITIONS.—Rules similar to the rules of section 410(b)(6)(C)
shall apply for purposes of this paragraph.

(G) SEPARATE LINES OF BUSINESS.—At the election of
the employer and with the consent of the Secretary, this
paragraph may be applied separately with respect to each
separate line of business of the employer. For purposes of
this paragraph, the term ‘‘separate line of business’’ has
the meaning given such term by section 414(r) (without re-
gard to paragraph (2)(A) or (7) thereof).

(H) EXCEPTION FOR STATE AND LOCAL GOVERNMENTAL
PLANS.—This paragraph shall not apply to a governmental
plan (within the meaning of section 414(d)) maintained by
a State or local government or political subdivision thereof
(or agency or instrumentality thereof).

(I) REGULATIONS.—The Secretary may by regulation
provide that any separate benefit structure, any separate
trust, or any other separate arrangement is to be treated
as a separate plan for purposes of applying this paragraph.
(27) DETERMINATION AS TO PROFIT-SHARING PLANS.—

(A) CONTRIBUTIONS NEED NOT BE BASED ON PROFITS.—
The determination of whether the plan under which any
contributions are made is a profit-sharing plan shall be
made without regard to current or accumulated profits of
the employer and without regard to whether the employer
is a tax-exempt organization.

(B) PLAN MUST DESIGNATE TYPE.—In the case of a plan
which is intended to be a money purchase pension plan or
a profit-sharing plan, a trust forming part of such plan
shall not constitute a qualified trust under this subsection
unless the plan designates such intent at such time and in
such manner as the Secretary may prescribe.
(28) ADDITIONAL REQUIREMENTS RELATING TO EMPLOYEE

STOCK OWNERSHIP PLANS.—
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(A) IN GENERAL.—In the case of a trust which is part
of an employee stock ownership plan (within the meaning
of secion 4975(e)(7)) or a plan which meets the require-
ments of section 409(a), such trust shall not constitute a
qualified trust under this section unless such plan meets
the requirements of subparagraphs (B) and (C).

(B) DIVERSIFICATION OF INVESTMENTS.—
(i) IN GENERAL.—A plan meets the requirements

of this subparagraph if each qualified participant in
the plan may elect within 90 days after the close of
each plan year in the qualified election period to direct
the plan as to the investment of at least 25 percent of
the participant’s account in the plan (to the extent
such portion exceeds the amount to which a prior elec-
tion under this subparagraph applies). In the case of
the election year in which the participant can make
his last election, the preceding sentence shall be ap-
plied by substituting ‘‘50 percent’’ for ‘‘25 percent’’.

(ii) METHOD OF MEETING REQUIREMENTS.—A plan
shall be treated as meeting the requirements of clause
(i) if—

(I) the portion of the participant’s account cov-
ered by the election under clause (i) is distributed
within 90 days after the period during which the
election may be made, or

(II) the plan offers at least 3 investment op-
tions (not inconsistent with regulations prescribed
by the Secretary) to each participant making an
election under clause (i) and within 90 days after
the period during which the election may be
made, the plan invests the portion of the partici-
pant’s account covered by the election in accord-
ance with such election.
(iii) QUALIFIED PARTICIPANT.—For purposes of this

subparagraph, the term ‘‘qualified participant’’ means
any employee who has completed at least 10 years of
particpation under the plan and has attained age 55.

(iv) QUALIFIED ELECTION PERIOD.—For purposes of
this subparagraph, the term ‘‘qualified election period’’
means the 6-plan-year period beginning with the later
of—

(I) the 1st plan year in which the individual
first became a qualified participant, or

(II) the 1st plan year beginning after Decem-
ber 31, 1986.

For purposes of the preceding sentence, an employer
may elect to treat an individual first becoming a quali-
fied participant in the 1st plan year beginning in 1987
as having become a participant in the 1st plan year
beginning in 1988.

(v) COORDINATION WITH DISTRIBUTION RULES.—Any distribu-
tion required by this subparagraph shall not be taken into ac-
count in determining whether a subsequent distribution is a
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1 This clause is repealed by section 1401(b)(5) of P.L. 104–188 (110 Stat. 1789) effective on
taxable years beginning after December 31, 1999.

lump sum distribution under section 402(d)(4)(A) or in deter-
mining whether section 402(c)(10) applies. 1

(C) USE OF INDEPENDENT APPRAISER.—A plan meets
the requirements of this subparagraph if all valuations of
employer securities which are not readily tradable on an
established securities market with respect to activities car-
ried on by the plan are by an independent appraiser. For
purposes of the preceding sentence, the term ‘‘independent
appraiser’’ means any appraiser meeting requirements
similar to the requirements of the regulations prescribed
under section 170(a)(1).
(29) SECURITY REQUIRED UPON ADOPTION OF PLAN AMEND-

MENT RESULTING IN SIGNIFICANT UNDERFUNDING.—
(A) IN GENERAL.—If—

(i) a defined benefit plan (other than a multiem-
ployer plan) to which the requirements of section 412
apply adopts an amendment an effect of which is to in-
crease current liability under the plan for a plan year,
and

(ii) the funded current liability percentage of the
plan for the plan year in which the amendment takes
effect is less than 60 percent, including the amount of
the unfunded current liability under the plan attrib-
utable to the plan amendment,

the trust of which such plan is a part shall not constitute
a qualified trust under this subsection unless such amend-
ment does not take effect until the contributing sponsor (or
any member of the controlled group of the contributing
sponsor) provides security to the plan.

(B) FORM OF SECURITY.—The security required under
subparagraph (A) shall consist of—

(i) a bond issued by a corporate surety company
that is an acceptable surety for purposes of section 412
of the Employee Retirement Income Security Act of
1974,

(ii) cash, or United States obligations which ma-
ture in 3 years or less, held in escrow by a bank or
similar financial insitution, or

(iii) such other form of security as is satisfactory
to the Secretary and the parties involved.
(C) AMOUNT OF SECURITY.—The security shall be in an

amount equal to the excess of—
(i) the lesser of—

(I) the amount of additional plan assets which
would be necessary to increase the funded current
liability percentage under the plan to 60 percent,
including the amount of the unfunded current li-
ability under the plan attributable to the plan
amendment, or

(II) The amount of the increase in current li-
ability under the plan attributable to the plan
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amendment and any other plan amendments
adopted after December 22, 1987, and before such
plan amendment, over
(ii) $10,000,000.

(D) RELEASE OF SECURITY.—The security shall be re-
leased (and any amounts thereunder shall be refunded to-
gether with any interest accrued thereon) at the end of the
first plan year which ends after the provision of the secu-
rity and for which the funded current liability percentage
under the plan is not less than 60 percent. The Secretary
may prescribe regulations for partial releases of the secu-
rity by reason of increases in the funded current liability
percentage.

(E) DEFINITIONS.—For purposes of this paragraph, the
terms ‘‘current liability’’, ‘‘funded current liability percent-
age’’, and ‘‘unfunded current liability’’ shall have the
meanings given such terms by section 412(l), except that
in computing unfunded current liability there shall not be
taken into account any unamortized portion of the un-
funded old liability amount as of the close of the plan year.
(30) LIMITATIONS ON ELECTIVE DEFERRALS.—In the case of

a trust which is part of a plan under which elective deferrals
(within the meaning of section 402(g)(3)) may be made with re-
spect to any individual during a calendar year, such trust shall
not constitute a qualified trust under this subsection unless
the plan provides that the amount of such deferrals under such
plan and all other plans, contracts, or arrangements of an em-
ployer maintaining such plan may not exceed the amount of
the limitation in effect under section 402(g)(1) for taxable years
beginning in such calendar year.

Paragraphs (11), (12), (13), (14), (15), (19), and (20) shall apply only
in the case of a plan to which section 411 (relating to minimum
vesting standards) applies without regard to subsection (e)(2) of
such section.

(31) OPTIONAL DIRECT TRANSFER OF ELIGIBLE ROLLOVER DIS-
TRIBUTIONS.—

(A) IN GENERAL.—A trust shall not constitute a qualified
trust under this section unless the plan of which such
trust is a part provides that if the distributee of any eligi-
ble rollover distribution—

(i) elects to have such distribution paid directly to
an eligible retirement plan, and

(ii) specifies the eligible retirement plan to which
such distribution is to be paid (in such form and at
such time as the plan administrator may prescribe),

such distribution shall be made in the form of a direct
trustee-to-trustee transfer to the eligible retirement plan
so specified.

(B) LIMITATION.—Subparagraph (A) shall apply only to
the extent that the eligible rollover distribution would be
includible in gross income if not transferred as provided in
subparagraph (A) (determined without regard to sections
402(c) and 403(a)(4)).
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(C) ELIGIBLE ROLLOVER DISTRIBUTION.—For purposes of
this paragraph, the term ‘‘eligible rollover distribution’’ has
the meaning given such term by section 402(f)(2)(A).

(D) ELIGIBLE RETIREMENT PLAN.—For purposes of this
paragraph, the term ‘‘eligible retirement plan’’ has the
meaning given such term by section 402(c)(8)(B), except
that a qualified trust shall be considered an eligible retire-
ment plan only if it is a defined contribution plan, the
terms of which permit the acceptance of rollover distribu-
tions.
(32) TREATMENT OF FAILURE TO MAKE CERTAIN PAYMENTS

IF PLAN HAS LIQUIDITY SHORTFALL.—
(A) IN GENERAL.—A trust forming part of a pension

plan to which section 412(m)(5) applies shall not be
treated as failing to constitute a qualified trust under this
section merely because such plan ceases to make any pay-
ment described in subparagraph (B) during any period
that such plan has a liquidity shortfall (as defined in sec-
tion 412(m)(5)).

(B) PAYMENTS DESCRIBED.—A payment is described in
this subparagraph if such payment is—

(i) any payment, in excess of the monthly amount
paid under a single life annuity (plus any social secu-
rity supplements described in the last sentence of sec-
tion 411(a)(9)), to a participant or beneficiary whose
annuity starting date (as defined in section 417(f)(2))
occurs during the period referred to in subparagraph
(A),

(ii) any payment for the purchase of an irrevocable
commitment from an insurer to pay benefits, and

(iii) any other payment specified by the Secretary
by regulations.
(C) PERIOD OF SHORTFALL.—For purposes of this para-

graph, a plan has a liquidity shortfall during the period
that there is an underpayment of an installment under
section 412(m) by reason of paragraph (5)(A) thereof.
(33) PROHIBITION ON BENEFIT INCREASES WHILE SPONSOR IS

IN BANKRUPTCY.—
(A) IN GENERAL.—A trust which is part of a plan to

which this paragraph applies shall not constitute a quali-
fied trust under this section if an amendment to such plan
is adopted while the employer is a debtor in a case under
title 11, United States Code, or similar Federal or State
law, if such amendment increases liabilities of the plan by
reason of—

(i) any increase in benefits,
(ii) any change in the accrual of benefits, or
(iii) any change in the rate at which benefits be-

come nonforfeitable under the plan,
with respect to employees of the debtor, and such amend-
ment is effective prior to the effective date of such employ-
er’s plan of reorganization.

(B) EXCEPTIONS.—This paragraph shall not apply to
any plan amendment if—
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(i) the plan, were such amendment to take effect,
would have a funded current liability percentage (as
defined in section 412(l)(8)) of 100 percent or more,

(ii) the Secretary determines that such amend-
ment is reasonable and provides for only de minimis
increases in the liabilities of the plan with respect to
employees of the debtor,

(iii) such amendment only repeals an amendment
described in subsection 412(c)(8), or

(iv) such amendment is required as a condition of
qualification under this part.
(C) PLANS TO WHICH THIS PARAGRAPH APPLIES.—This

paragraph shall apply only to plans (other than multiem-
ployer plans) covered under section 4021 of the Employee
Retirement Income Security Act of 1974.

(D) EMPLOYER.—For purposes of this paragraph, the
term ‘‘employer’’ means the employer referred to in section
412(c)(11) (without regard to subparagraph (B) thereof).
(34) BENEFITS OF MISSING PARTICIPANTS ON PLAN TERMI-

NATION.—In the case of a plan covered by title IV of the Em-
ployee Retirement Income Security Act of 1974, a trust forming
part of such plan shall not be treated as failing to constitute
a qualified trust under this section merely because the pension
plan of which such trust is a part, upon its termination, trans-
fers benefits of missing participants to the Pension Benefit
Guaranty Corporation in accordance with section 4050 of such
Act.

* * * * * * *
(c) DEFINITIONS AND RULES RELATING TO SELF-EMPLOYED INDI-

VIDUALS AND OWNER-EMPLOYEES.—For purposes of this section—
(1) SELF-EMPLOYED INDIVIDUAL TREATED AS EMPLOYEE.—

(A) IN GENERAL.—The term ‘‘employee’’ includes, for
any taxable year, an individual who is a self-employed
individual for such taxable year.

(B) SELF-EMPLOYED INDIVIDUAL.—The term ‘‘self-em-
ployed individual’’ means, with respect to any taxable year,
an individual who has earned income (as defined in para-
graph (2)) for such taxable year. To the extent provided in
regulations prescribed by the Secretary, such term also in-
cludes, for any taxable year—

(i) an individual who would be a self-employed
individual within the meaning of the preceding sen-
tence but for the fact that the trade or business car-
ried on by such individual did not have net profits for
the taxable year, and

(ii) an individual who has been a self-employed
individual within the meaning of the preceding sen-
tence for any prior taxable year.

(2) EARNED INCOME.—
(A) IN GENERAL.—The term ‘‘earned income’’ means

the net earnings from self-employment (as defined in sec-
tion 1402(a)), but such net earnings shall be determined—
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(i) only with respect to a trade or business in
which personal services of the taxpayer are a material
income-producing factor,

(ii) without regard to paragraphs (4) and (5) of
section 1402(c),

(iii) in the case of any individual who is treated as
an employee under sections 3121(d)(3) (A), (C), or (D),
without regard to paragraph (2) of section 1402(c),

(iv) without regard to items which are not in-
cluded in gross income for purposes of this chapter,
and the deductions properly allocable to or chargeable
against such items,

(v) with regard to the deductions allowed by sec-
tion 404 to the taxpayer, and

(vi) with regard to the deduction allowed to the
taxpayer by section 164(f).

For purposes of this subparagraph, section 1402, as in ef-
fect for a taxable year ending on December 31, 1962, shall
be treated as having been in effect for all taxable years
ending before such date.

(C) INCOME FROM DISPOSITION OF CERTAIN PROPERTY.—
For purposes of this section, the term ‘‘earned income’’ in-
cludes gains (other than any gain which is treated under
any provision of this chapter as gain from the sale or ex-
change of a capital asset) and net earnings derived from
the sale or other disposition of, the transfer of any interest
in, or the licensing of the use of property (other than good
will) by an individual whose personal efforts created such
property.
(3) OWNER-EMPLOYEE.—The term ‘‘owner-employee’’ means

an employee who—
(A) owns the entire interest in an unincorporated

trade or business, or
(B) in the case of a partnership, is a partner who owns

more than 10 percent of either the capital interest or the
profits interest in such partnership.

To the extent provided in regulations prescribed by the Sec-
retary, such term also means an individual who has been an
owner-employee within the meaning of the preceding sentence.

(4) EMPLOYER.—An individual who owns the entire inter-
est in an unincorporated trade or business shall be treated as
his own employer. A partnership shall be treated as the em-
ployer of each partner who is an employee within the meaning
of paragraph (1).

(5) CONTRIBUTIONS ON BEHALF OF OWNER-EMPLOYEES.—
The term ‘‘contribution on behalf of an owner-employee’’ in-
cludes, except as the context otherwise requires, a contribution
under a plan—

(A) by the employer for an owner-employee, and
(B) by an owner-employee as an employee.

(6) SPECIAL RULE FOR CERTAIN FISHERMEN.—For purposes
of this subsection, the term ‘‘self-employed individual’’ includes
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an individual described in section 312(b)(20) (relating to cer-
tain fishermen).

* * * * * * *
SEC. 403. TAXATION OF EMPLOYEE ANNUITIES.

(a) * * *
(b) TAXABILITY OF BENEFICIARY UNDER ANNUITY PURCHASED

BY SECTION 501(c)(3) ORGANIZATION OR PUBLIC SCHOOL.—
(1) GENERAL RULE.—If—

(A) an annuity contract is purchased—
(i) for an employee by an employer described in

section 501(c)(3) which is exempt from tax under sec-
tion 501(a),

(ii) for an employee (other than an employee de-
scribed in clause (i)), who performs services for an
educational organization described in section
170(b)(1)(A)(ii), by an employer which is a State, a
political subdivision of a State, or an agency or instru-
mentality of any one or more of the foregoing, or

(iii) for the minister described in section
414(e)(5)(A) by the minister or by an employer,
(B) such annuity contract is not subject to subsection

(a),
(C) the employee’s rights under the contract are non-

forfeitable, except for failure to pay future premiums,
(D) except in the case of a contract purchased by a

church, such contract is purchased under a plan which
meets the nondiscrimination requirements of paragraph
12, and

(E) in the case of a contract purchased under a salary
reduction agreement, the contract meets the requirements
of section 401(a)(30),

then amounts contributed by such employer for such annuity con-
tract on or after such rights become nonforfeitable shall be ex-
cluded from the gross income of the employee for the taxable year
to the extent that the aggregate of such amounts does not exceed
the exclusion allowance for such taxable year. The amount actually
distributed to any distributee under such contract shall be taxable
to the distributee (in the year in which so distributed) under sec-
tion 72 (relating to annuities). For purposes of applying the rules
of this subsection to amounts contributed by an employer for a tax-
able year, amounts transferred to a contract described in this para-
graph by reason of a rollover contribution described in paragraph
(8) of this subsection or section 408(d)(3)(A)(iii) shall not be consid-
ered contributed by such employer.

(2) EXCLUSION ALOWANCE.—
(A) IN GENERAL.—For purposes of this subsection, the

exclusion allowance for any employee for the taxable year
is an amount equal to the excess, if any, of—

(i) the amount determined by multiplying 20 per-
cent of his includible compensation by the number of
years of service, over

(ii) the aggregate of the amount contributed by
the employer for annuity contracts and excludable
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from the gross income of the employee for any prior
taxable year.
(B) ELECTION TO HAVE ALLOWANCE DETERMINED

UNDER SECTION 415 RULES.—In the case of an employee
who makes an election under section 415(c)(4)(D) to have
the provisions of section 415(c)(4)(C) (relating to special
rule for section 403(b) contracts purchased by educational
institutions, hospitals, home health service agencies, and
certain churches, etc.) apply, the exclusion allowance for
any such employee for the taxable year is the amount
which could be contributed (under section 415 without re-
gard to section 415(c)(8)) by his employer under a plan de-
scribed in section 403(a) if the annuity contract for the
benefit of such employee were treated as a defined con-
tribution plan maintained by the employer.

(C) NUMBER OF YEARS OF SERVICE FOR DULY ORDAINED,
COMMISSIONED, OR LICENSED MINISTERS OR LAY EMPLOY-
EES.—For purposes of this subsection and section
415(c)(4)(A)—

(i) all years of service by—
(I) a duly ordained, commissioned, or licensed

minister of a church, or
(II) a lay person,

as an employee of a church, a convention or associa-
tion of churches, including an organization described
in section 414(e)(3)(B)(ii), shall be considered as years
of service for 1 employer, and

(ii) all amounts contributed for annuity contracts
by each such church (or convention or association of
churches) or such organization during such years for
such minister or lay person shall be considered to have
been contributed by 1 employer.

For purposes of the preceding sentence, the terms ‘‘church’’
and ‘‘convention or association of churches’’ have the same
meaning as when used in section 414(e).

(D) ALTERNATIVE EXCLUSION ALLOWANCE.—
(i) IN GENERAL.—In the case of any individual de-

scribed in subparagraph (C), the amount determined
under subparagraph (A) shall not be less than the
lesser of—

(I) $3,000, or
(II) the includible compensation of such indi-

vidual.
(ii) SUBPARAGRAPH NOT TO APPLY TO INDIVIDUALS

WITH ADJUSTED GROSS INCOME OVER $17,000.—This sub-
paragraph shall not apply with respect to any taxable
year to any individual whose adjusted gross income for
such taxable year (determined separately and without
regard to any community property laws) exceeds
$17,000.

(iii) SPECIAL RULE FOR FOREIGN MISSIONARIES.—In
the case of an individual described in subparagraph
(C)(i) performing services outside the United States,
there shall be included as includible compensation for
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any year under clause (i)(II) any amount contributed
during such year by a church (or convention or asso-
ciation of churches) for an annuity contract with re-
spect to such individual.

(3) INCLUDIBLE COMPENSATION.—For purposes of this sub-
section, the term ‘‘includible compensation’’ means, in the case
of any employee, the amount of compensation which is received
from the employer described in paragraph (1)(A), and which is
includible in gross income (computed without regard to section
911) for the most recent period (ending not later than the close
of the taxable year) which under paragraph (4) may be counted
as one year of service. Such term does not include any amount
contributed by the employer for any annuity contract to which
this subsection applies. Such term includes—

(A) any elective deferral (as defined in section
402(g)(3)), and

(B) any amount which is contributed or deferred by
the employer at the election of the employee and which is
not includible in the gross income of the employee by rea-
son of section 125, 132(f)(4), or 457.
(4) YEARS OF SERVICE.—In determining the number of

years of service for purposes of this subsection, there shall be
included—

(A) one year for each full year during which the indi-
vidual was a full-time employee of the organization pur-
chasing the annuity for him, and

(B) a fraction of a year (determined in accordance with
regulations prescribed by the Secretary) for each full year
during which such individual was a part-time employee of
such organization and for each part of a year during which
such individual was a full-time or part-time employee of
such organization.

In no case shall the number of years of service be less than
one.

(5) APPLICATION TO MORE THAN ONE ANNUITY CONTRACT.—
If for any taxable year of the employee this subsection applies
to 2 or more annuity contracts purchased by the employer,
such contract shall be treated as one contract.

(6) FORFEITABLE RIGHTS WHICH BECOME NONFORFEIT-
ABLE.—For purposes of this subsection and section 72(f) (relat-
ing to special rules for computing employees’ contributions to
annuity contracts), if rights of the employee under an annuity
contract described in subparagraphs (A) and (B) of paragraph
(1) change from forfeitable to nonforfeitable rights, then the
amount (determined without regard to this subsection) includ-
ible in gross income by reason of such change shall be treated
as an amount contributed by the employer for such annuity
contract as of the time such rights become nonforfeitable.

(7) CUSTODIAL ACCOUNTS FOR REGULATED INVESTMENT
COMPANY STOCK.—

(A) AMOUNTS PAID TREATED AS CONTRIBUTIONS.—For
purposes of this title, amounts paid by an employer de-
scribed in paragraph (1)(A) to a custodial account which
satisfies the requirements of section 401(f)(2) shall be
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treated as amounts contributed by him for an annuity con-
tract for his employee if—

(i) the amounts are to be invested in regulated
investment company stock to be held in that custodial
account, and

(ii) under the custodial account no such amounts
may be paid or made available to any distributee be-
fore the employee dies, attains age 591⁄2, separates
from service, becomes disabled (within the meaning of
section 72(m)(7)), or in the case of contributions made
pursuant to a salary reduction agreement (within the
meaning of section 3121(a)(1)(D)), encounters financial
hardship.
(B) ACCOUNT TREATED AS PLAN.—For purposes of this

title, a custodial account which satisfies the requirements
of section 401(f)(2) shall be treated as an organization de-
scribed in section 401(a) solely for purposes of subchapter
F and subtitle F with respect to amounts received by it
(and income from investment thereof).

(C) REGULATED INVESTMENT COMPANY.—For purposes
of this paragraph, the term ‘‘regulated investment com-
pany’’ means a domestic corporation which is a regulated
investment company within the meaning of section 851(a).
(8) ROLLOVER AMOUNTS.—

(A) GENERAL RULE.—If—
(i) any portion of the balance to the credit of an

employee in an annuity contract described in para-
graph (1) is paid to him in an eligible rollover distribu-
tion (within the meaning of section 402(c)(4)),

(ii) the employee transfers any portion of the prop-
erty he receives in such distribution to an individual
retirement plan or to an annuity contract described in
paragraph (1), and

(iii) in the case of a distribution of property other
than money, the property so transferred consists of the
property distributed,

then such distribution (to the extent so transferred) shall
not be includible in gross income for the taxable year in
which paid.

(B) CERTAIN RULES MADE APPLICABLE.—Rules similar to
the rules of paragraphs (2) through (7) of section 402(c)
(including paragraph (4)(C) thereof) shall apply for pur-
poses of subparagraph (A).
(9) RETIREMENT INCOME ACCOUNTS PROVIDED BY

CHURCHES, ETC.—
(A) AMOUNTS PAID TREATED AS CONTRIBUTIONS.—For

purposes of this title—
(i) a retirement income account shall be treated as

an annuity contract described in this subsection, and
(ii) amounts paid by an employer described in

paragraph (1)(A) to a retirement income account shall
be treated as amounts contributed by the employer for
an annuity contract for the employee on whose behalf
such account is maintained.
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(B) RETIREMENT INCOME ACCOUNT.—For purposes of
this paragraph, the term ‘‘retirement income account’’
means a defined contribution program established or
maintained by a church, a convention or association of
churches, including an organization described in section
414(e)(3)(A), to provide benefits under section 403(b) for an
employee described in paragraph (1) or his beneficiaries.
(10) DISTRIBUTION REQUIREMENTS.—Under regulations pre-

scribed by the Secretary, this subsection shall not apply to any
annuity contract (or to any custodial account described in para-
graph (7) or retirement income account described in paragraph
(9)) unless requirements similar to the requirements of sections
401(a)(9) and 401(a)(31) are met (and requirements similar to
the incidental death benefit requirements of section 401(a) are
met) with respect to such annuity contract (or custodial ac-
count or retirement income account). Any amount transferred
in a direct trustee-to-trustee transfer in accordance with sec-
tion 401(a)(31) shall not be includible in gross income for the
taxable year of the transfer.

(11) REQUIREMENT THAT DISTRIBUTIONS NOT BEGIN BEFORE
AGE 591⁄2, SEPARATION FROM SERVICE, DEATH, OR DISABILITY.—
This subsection shall not apply to any annuity contract unless
under such contract distributions attributable to contributions
made pursuant to a salary reduction agreement (within the
meaning of section 402(g)(3)(C)) may be paid only—

(A) when the employee attains age 591⁄2, separates
from service, dies, or becomes disabled (within the mean-
ing of section 72(m)(7)), or

(B) in the case of hardship.
Such contract may not provide for the distribution of any in-
come attributable to such contributions in the case of hardship.

(12) NONDISCRIMINATION REQUIREMENTS.—
(A) IN GENERAL.—For purposes of paragraph (1)(D), a

plan meets the nondiscrimination requirements of this
paragraph if—

(i) with respect to contributions not made pursu-
ant to a salary reduction agreement, such plan meets
the requirements of paragraphs (4), (5), (17), and (26)
of section 401(a), section 401(m), and section 410(b) in
the same manner as if such plan were described in
section 401(a), and

(ii) all employees of the organization may elect to
have the employer make contributions of more than
$200 pursuant to a salary reduction agreement if any
employee of the organization may elect to have the
organization make contributions for such contracts
pursuant to such agreement.

For purposes of clause (i), a contribution shall be treated
as not made pursuant to a salary reduction agreement if
under the agreement it is made pursuant to a 1-time irrev-
ocable election made by the employee at the time of initial
eligibility to participate in the agreement or is made pur-
suant to a similar arrangement involving a one-time irrev-
ocable election specified in regulations. For purposes of
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clause (ii), there may be excluded any employee who is a
participant in an eligible deferred compensation plan
(within the meaning of section 457) or a qualified cash or
deferred arrangement of the organization or another annu-
ity contract described in this subsection. Any nonresident
alien described in section 410(b)(3)(C) may also be ex-
cluded. Subject to the conditions applicable under section
410(b)(4), there may be excluded for purposes of this sub-
paragraph employees who are students performing serv-
ices described in section 3121(b)(10) and employees who
normally work less than 20 hours per week.

(B) CHURCH.—For purposes of paragraph (1)(D), the
term ‘‘church’’ has the meaning given to such term by sec-
tion 3121(w)(3)(A). Such term shall include any qualified
church-controlled organization (as defined in section
3121(w)(3)(B)).

(C) STATE AND LOCAL GOVERNMENTAL PLANS.—For
purposes of paragraph (1)(D), the requirements of subpara-
graph (A)(i) (other than those relating to section
401(a)(17)) shall not apply to a governmental plan (within
the meaning of section 414(d)) maintained by a State or
local government or political subdivision thereof (or agency
or instrumentality thereof).

* * * * * * *
SEC. 404. DEDUCTION FOR CONTRIBUTIONS OF AN EMPLOYER TO AN

EMPLOYEES’ TRUST OR ANNUITY PLAN AND COMPENSA-
TION UNDER A DEFERRED-PAYMENT PLAN.

(a) GENERAL RULE.—If contributions are paid by an employer
to or under a stock bonus, pension, profit-sharing, or annuity plan,
or if compensation is paid or accrued on account of any employee
under a plan deferring the receipt of such compensation, such con-
tributions or compensation shall not be deductible under this chap-
ter; but if they would otherwise be deductible, they shall be deduct-
ible under this section, subject, however, to the following limita-
tions as to the amounts deductible in any year:

(1) PENSION TRUSTS.—
(A) * * *

* * * * * * *
(2) EMPLOYEES’ ANNUITIES.—In the taxable year when

paid, in an amount determined in accordance with paragraph
(1), if the contributions are paid toward the purchase of retire-
ment annuities, or retirement annuities and medical benefits
as described in section 401(h), and such purchase is a part of
a plan which meets the requirements of section 401(a)(3), (4),
(5), (6), (7), (8), (9), (11), (12), (13), (14), (15), (16), (17), (19),
(20), (22), (26), (27), and (31) and, if applicable, the require-
ments of section 401(a)(10) and of section 401(d), and if refunds
of premiums, if any, are applied within the current taxable
year or next succeeding taxable year towards the purchase of
such retirement annuities, or such retirement annuities and
medical benefits.

* * * * * * *
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Subpart B—Special Rules

* * * * * * *
SEC. 414. DEFINITIONS AND SPECIAL RULES.

(a) SERVICE FOR PREDECESSOR EMPLOYER.—* * *

* * * * * * *
(d) GOVERNMENTAL PLAN.—For purposes of this part, the term

‘‘governmental plan’’ means a plan established and maintained for
its employees by the Government of the United States, by the gov-
ernment of any State or political subdivision thereof, or by any
agency or instrumentality of any of the foregoing. The term ‘‘gov-
ernmental plan’’ also includes any plan to which the Railroad
Retirement Act of 1935 or 1937 applies and which is financed by
contributions required under that Act and any plan of an inter-
national organization which is exempt from taxation by reason of
the International Organizations Immunities Act (59 Stat. 669).

* * * * * * *

Subchapter F—Exempt Organizations

* * * * * * *

PART I—GENERAL RULE

* * * * * * *
SEC. 501. EXEMPTION FROM TAX ON CORPORATIONS, CERTAIN

TRUSTS, ETC.
(a) EXEMPTION FROM TAXATION.—An organization described in

subsection (c) or (d) or section 401(a) shall be exempt from taxation
under this subtitle unless such exemption is denied under section
502 or 503.

* * * * * * *
(c) LIST OF EXEMPT ORGANIZATIONS.—The following organiza-

tions are referred to in subsection (a):
(1) * * *
(2) Corporations organized for the exclusive purpose of

holding title to property, collecting income therefrom, and turn-
ing over the entire amount thereof, less expenses, to an organi-
zation which itself is exempt under this section.

* * * * * * *
(16) Corporations organized by an association subject to

part IV of this subchapter or members thereof, for the purpose
of financing the ordinary crop operations of such members or
other producers, and operated in conjunction with such associa-
tion. Exemption shall not be denied any such corporation be-
cause it has capital stock, if the dividend rate of such stock is
fixed at not to exceed the legal rate of interest in the State of
incorporation or 8 percent per annum, whichever is greater, on
the value of the consideration for which the stock was issued,
and if substantially all such stock (other than nonvoting pre-
ferred stock, the owners of which are not entitled or permitted
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to participate, directly or indirectly, in the profits of the cor-
poration, on dissolution or otherwise, beyond the fixed divi-
dends) is owned by such association, or members thereof; nor
shall exemption be denied any such corporation because there
is accumulated and maintained by it a reserve required by
State law or a reasonable reserve for any necessary purpose.

* * * * * * *

PART IV—FARMERS’ COOPERATIVES
* * * * * * *

SEC. 521. EXEMPTION OF FARMERS’ COOPERATIVES FROM TAX.
(a) EXEMPTION FROM TAX.—A farmers’ cooperative organiza-

tion described in subsection (b)(1) shall be exempt from taxation
under this subtitle except as otherwise provided in part I of sub-
chapter T (sec. 1381 and following). Notwithstanding part I of sub-
chapter T (sec. 1381 and following), such an organization shall be
considered an organization exempt from income taxes for purposes
of any law which refers to organizations exempt from income taxes.

(b) APPLICABLE RULES.—
(1) EXEMPT FARMERS’ COOPERATIVES.—The farmers’ co-

operatives exempt from taxation to the extent provided in sub-
section (a) are farmers’, fruit growers’, or like associations
organized and operated on a cooperative basis (A) for the pur-
pose of marketing the products of members of other producers,
and turning back to them the proceeds of sales, less the nec-
essary marketing expenses, on the basis of either the quantity
or the value of the products furnished by them, or (B) for the
purpose of purchasing supplies and equipment for the use of
members or other persons, and turning over such supplies and
equipment to them at actual cost, plus necessary expenses.

(2) ORGANIZATIONS HAVING CAPITAL STOCK.—Exemption
shall not be denied any such association because it has capital
stock, if the dividend rate of such stock is fixed at not to exceed
the legal rate of interest in the State of incorporation or 8 per-
cent per annum, whichever is greater, on the value of the con-
sideration for which the stock was issued, and if substantially
all such stock (other than nonvoting preferred stock, the own-
ers of which are not entitled or permitted to participate, di-
rectly or indirectly, in the profits of the association, upon dis-
solution or otherwise, beyond the fixed dividends) is owned by
producers who market their products or purchase their sup-
plies and equipment through the association.

(3) ORGANIZATIONS MAINTAINING RESERVE.—Exemption
shall not be denied any such association because there is accu-
mulated and maintained by it a reserve required by State law
or a reasonable reserve for any necessary purpose.

(4) TRANSACTIONS WITH NONMEMBERS.—Exemption shall
not be denied any such association which markets the products
of nonmembers in an amount the value of which does not ex-
ceed the value of the products marketed for members, or which
purchases supplies and equipment for nonmembers in an
amount the value of which does not exceed the value of the
supplies and equipment purchased for members, provided the
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value of the purchases made for persons who are neither mem-
bers nor producers does not exceed 15 percent of the value of
all its purchases.

(5) BUSINESS FOR THE UNITED STATES.—Business done for
the United States or any of its agencies shall be disregarded
in determining the right to exemption under this section.

(6) NETTING OF LOSSES.—Exemption shall not be denied
any such association because such association computes its net
earnings for purposes of determining any amount available for
distribution to patrons in the manner described in paragraph
(1) of section 1388(j).

Subchapter M—Regulated Investment Companies
and Real Estate Investment Trusts

* * * * * * *

PART I—REGULATED INVESTMENT COMPANIES
* * * * * * *

SEC. 851. DEFINITION OF REGULATED INVESTMENT COMPANY.
(a) GENERAL RULE.—* * *

* * * * * * *
(e) INVESTMENT COMPANIES FURNISHING CAPITAL TO DEVELOP-

MENT CORPORATIONS.—
(1) GENERAL RULE.—If the Securities and Exchange Com-

mission determines, in accordance with regulations issued by
it, and certifies to the Secretary not earlier than 60 days prior
to the close of the taxable year of a management company or
a business development company described in subsection (a)(1),
that such investment company is principally engaged in the
furnishing of capital to other corporations which are principally
engaged in the development or exploitation of inventions, tech-
nological improvements, new processes, or products not pre-
viously generally available, such investment company may, in
the computation of 50 percent of the value of its assets under
subparagraph (A) of subsection (b)(4) for any quarter of such
taxable year, include the value of any securities of an issuer,
whether or not the investment company owns more than 10
percent of the outstanding voting securities of such issuer, the
basis of which, when added to the basis of the investment com-
pany for securities of such issuer previously acquired, did not
exceed 5 percent of the value of the total assets of the invest-
ment company at the time of the subsequent acquisition of
securities. The preceding sentence shall not apply to the securi-
ties of an issuer if the investment company has continuously
held any security of such issuer (or of any predecessor company
of such issuer as determined under regulations prescribed by
the Secretary) for 10 or more years preceding such quarter of
such taxable year.

* * * * * * *
(3) DETERMINATION OF STATUS.—For purposes of this sub-

section, unless the Securities and Exchange Commission deter-
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mines othewise, a corporation shall be considered to be prin-
cipally engaged in the development or exploitation of inven-
tions, technological improvements, new processes, or products
not previously generally available, for at least 10 years after
the date of the first acquisition of any security in such corpora-
tion or any predecessor thereof by such investment company if
at the date of such acquisition the corporation or its prede-
cessor was principally so engaged, and an investment company
shall be considered at any date to be furnishing capital to any
company whose securities it holds if within 10 years prior to
such date it has acquired any of such securities, or any securi-
ties surrendered in exchange therefor, from such other com-
pany or predecessor thereof. For purposes of the certification
under this subsection, the Securities and Exchange Commis-
sion shall have authority to issue such rules, regulations and
orders, and to conduct such investigations and hearings, either
public or private, as it may deem appropriate.

* * * * * * *



845

EMPLOYEE RETIREMENT INCOME SECURITY ACT, AS
AMENDED

DEFINITIONS:

SEC. 3. ø29 U.S.C. 1002¿ For purposes of this title:
(1) * * *

* * * * * * *
(21)(A) Except as otherwise provided in subparagraph (B), a

person is a fiduciary with respect to a plan to the extent (i) he exer-
cises any discretionary authority or discretionary control respecting
management of such plan or exercises any authority or control re-
specting management or disposition of its assets, (ii) he renders in-
vestment advice for a fee or other compensation, direct or indirect,
with respect to any moneys or other property of such plan, or has
any authority or responsibility to do so, or (iii) he has any discre-
tionary authority or discretionary responsibility in the administra-
tion of such plan. Such term includes any person designated under
section 405(c)(1)(B).

(B) If any money or other property of an employee benefit plan
is invested in securities issued by an investment company reg-
istered under the Investment Company Act of 1940, such invest-
ment shall not by itself cause such investment company or such in-
vestment company’s investment adviser or principal underwriter to
be deemed to be a fiduciary or a party in interest as those terms
are defined in this title, except insofar as such investment company
or its investment adviser or principal underwriter acts in connec-
tion with an employee benefit plan covering employees of the in-
vestment company, the investment adviser, or its principal under-
writer. Nothing contained in this subparagraph shall limit the du-
ties imposed on such investment company, investment adviser, or
principal underwriter by any other law.

* * * * * * *
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ALASKA NATIVE CLAIMS SETTLEMENT ACT, AS
AMENDED

(Pub. L. 92–203, December 18, 1971, 85 Stat. 688)

* * * * * * *

SECURITIES LAWS EXEMPTION

SEC. 28. ø43 U.S.C. 1625¿ (a) A Native Corporation shall be
exempt from the provisions, as amended, of the Investment Com-
pany Act of 1940 (54 Stat. 789), the Securities Act of 1933 (48 Stat.
74), and the Securities Exchange Act of 1934 (48 Stat. 881) until
the earlier of the day after—

(1) the date on which the corporation issues shares of stock
other than Settlement Common Stock in a transaction where—

(A) the transaction or the shares are not otherwise ex-
empt from Federal securities laws; and

(B) the shares are issued to persons or entities other
than—

(i) individuals who held shares in the corporation
on the date of the enactment of the Alaska Native
Claims Settlement Act Amendments of 1987;

(ii) Natives;
(iii) descendants of Natives;
(iv) individuals who have received shares of Set-

tlement Common Stock by inheritance pursuant to
section 7(h)(2);

(v) Settlement Trusts; or
(vi) entities established for the sole benefit of Na-

tives or descendants of Natives; or
(2) the date on which alienability restrictions are termi-

nated; or
(3) the date on which the corporation files a registration

statement with the Securities and Exchange Commission pur-
suant to either the Securities Act of 1933 or the Securities Ex-
change Act of 1934.
(b) No provision of this section shall be construed to require or

imply that a Native Corporation shall, or shall not, be subject to
provisions of the Acts listed in subsection (a) after any of the dates
described in subsection (a).

(c)(1) A Native Corporation that, but for this section, would be
subject to the provisions of the Securities Exchange Act of 1934
shall annually prepare and transmit to its shareholders a report
that contains substantially all the information required to be in-
cluded in an annual report to shareholders by a corporation subject
to that Act.

(2) For purposes of determining the applicability of the reg-
istration requirements of the Securities Exchange Act of 1934 on
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or after the date described in subsection (a), holders of Settlement
Common Stock shall be excluded from the calculation of the num-
ber of shareholders of record pursuant to section 12(g) of that Act.

(d)(1) Notwithstanding any other provision of law, prior to Jan-
uary 1, 2001, the provisions of the Investment Company Act of
1940 shall not apply to any Native Corporation or any subsidiary
of such corporation if such subsidiary is wholly owned (as that term
is defined in the Investment Company Act of 1940) by the corpora-
tion and the corporation owns at least 95 per centum of the equity
of the subsidiary.

(2) The Investment Company Act of 1940 shall not apply to
any Settlement Trust.

(3) If, but for this section, a Native Corproation would qualify
as an Investment Company under the Investment Company Act of
1940, it shall be entitled to voluntarily register pursuant to such
Act and any such corporation which so registered shall thereafter
comply with the provisions of such Act.

* * * * * * *
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REGIONAL RAIL REORGANIZATION ACT OF 1973, AS
AMENDED

(Pub. L. 93–236, Jan. 2, 1974, 87 Stat. 1000)

* * * * * * *

TITLE II—UNITED STATES RAILWAY ASSOCIATION

* * * * * * *

OBLIGATIONS OF THE ASSOCIATION

SEC. 210. ø45 U.S.C. 720¿ (a) * * *

* * * * * * *
(g) LAWFUL INVESTMENTS.—All obligations issued by the Asso-

ciation shall be lawful investments and may be accepted as security
for all fiduciary, trust, and public funds, the investment or deposit
of which shall be under the authority and control of the United
States or any officer or officers thereof. All such obligations issued
pursuant to this section shall be exempt securities within the
meaning of laws administered by the Securities and Exchange
Commission.

* * * * * * *
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COMMUNICATIONS ACT OF 1934, AS AMENDED

(Chapter 652, June 19, 1934, 48 Stat. 1065)

TITLE I—GENERAL PROVISIONS

* * * * * * *
SEC. 3. ø47 U.S.C. 153¿ DEFINITIONS.

For the purposes of this Act, unless the context otherwise
requires—

(1) * * *

* * * * * * *
(10) COMMON CARRIER.—The term ‘‘common carrier’’ or

‘‘carrier’’ means any person engaged as a common carrier for
hire, in interstate or foreign communication by wire or radio or
in interstate or foreign radio transmission of energy, except
where reference is made to common carriers not subject to this
Act; but a person engaged in radio broadcasting shall not, inso-
far as such person is so engaged, be deemed a common carrier.

* * * * * * *
(41) STATE COMMISSION.—The term ‘‘State commission’’

means the commission, board, or official (by whatever name
designated) which under the laws of any State has regulatory
jurisdiction with respect to intrastate operations of carriers.

* * * * * * *
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TITLE 49, UNITED STATES CODE

* * * * * * *

SUBTITLE IV—INTERSTATE COMMERCE

* * * * * * *

CHAPTER 113—FINANCE

* * * * * * *

SUBCHAPTER IV—FINANCIAL STRUCTURE

* * * * * * *

§ 11367. Application of other laws
(a) Section 14(a) of the Securities Exchange Act of 1934 (15

U.S.C. 78n(a)) does not apply to a solicitation related to a proposed
change under this subchapter.

(b) If the Interstate Commerce Commission finds an issuance
of a security, that is an interest in a railroad equipment trust as
defined in section 3(a)(6) of the Securities Act of 1933 (15 U.S.C.
77c(a)(6)), under this subchapter complies with section 11301 of
this title, it is considered to be an issuance subject to section 11301
within the meaning of section 3(a)(6). Section 5 of that Act (15
U.S.C. 77e) does not apply to the issuance, sale, or exchange of cer-
tificates of deposit representing securities of, or claims against, a
carrier that are issued by committees in proceedings under this
subchapter. Those certificates and transactions under this sub-
chapter are exempt from that Act (15 U.S.C. 77a et seq.).

* * * * * * *
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REGULATORY DEFINITION OF ‘‘SEPARATELY
IDENTIFIABLE DEPARTMENT OR DIVISION OF A BANK’’

Section 15B(b)(2)(H) of the Securities Exchange Act of 1934 (15
U.S.C. 78o–4(b)(2)(H)), provides that the Municipal Securities Rule-
making Board shall define the term ‘‘separately identifiable depart-
ment or division of a bank’’, as that term is used in section 3(a)(30)
of that Act (15 U.S.C. 78c(a)(30)). Pursuant to this provision, the
Municipal Securities Rulemaking Board has adopted Rule G–1,
which is set forth below:

RULE G–1. (a) A separately identifiable department or division
of a bank, as such term is used in section 3(a)(30) of the Act, is
that unit of a bank which conducts all of the activities of the bank
relating to the conduct of business as a municipal securities dealer
(‘‘municipal securities dealer activities’’), as such activities are
hereinafter defined, provided that:

(1) Such unit is under the direct supervision of an officer
or officers designated the board of directors of the bank as re-
sponsible for the day-to-day conduct of the bank’s municipal se-
curities dealer activities, including the supervision of all bank
employees engaged in the performance of such activities; and

(2) There are separately maintained in or separately ex-
tractable from such unit’s own facilities or the facilities of the
bank, all of the records relating to the bank’s municipal securi-
ties dealer activities, and further provided that such records
are so maintained or otherwise accessible as to permit inde-
pendent examination thereof and enforcement of applicable
provisions of the Act, the rules and regulations thereunder and
the rules of the Board.
(b) For purposes of this rule, the activities of the bank which

shall constitute municipal securities dealer activities are as follows:
(1) underwriting, trading and sales of municipal securities;
(2) financial advisory and consultant services for issuers in

connection with the issuance of municipal securities;
(3) processing and clearance activities with respect to mu-

nicipal securities;
(4) research and investment advice with respect to munic-

ipal securities;
(5) any activities other than those specifically enumerated

above which involve communication, directly or indirectly, with
public investors in municipal securities; and

(6) maintenance of records pertaining to the activities de-
scribed in paragraphs (1) through (5) above;

provided, however, that the activities enumerated in paragraphs (4)
and (5) above shall be limited to such activities as they relate to
the activities enumerated in paragraphs (1) and (2) above.

(c) The fact that directors and senior officers of the bank may
from time to time set broad policy guidelines affecting the bank as
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a whole and which are not directly related to the day-to-day con-
duct of the bank’s municipal securities dealer activities, shall not
disqualify the unit hereinbefore described as a separately identifi-
able department or division of the bank or require that such direc-
tors or officers be considered as part of such unit.

(d) The fact that the bank’s municipal securities dealer activi-
ties are conducted in more than one geographic organizational or
operational unit of the bank shall not preclude a finding that the
bank has a separately identifiable department or division for pur-
poses of this rule, provided, however, that all such units are identi-
fiable and that the requirements of subparagraphs (1) and (2) of
paragraph (a) of this rule are met with respect to each such unit.
All such geographic, organizational or operational units of the bank
shall be considered in the aggregate as the separately identifiable
department or division of the bank for purposes of this rule.
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